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{2) Page 609, line 16, for that read when. 
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RANGOON LAW REPORTS 


CRIMINAL REVISION. 


. Before Mr. Justice Mackney. R 
VASANJEE KHIMJEE v. KANJI TOKERSEY.* 


Criminal breach of trust—Duty of employee to collect moneys in a foreign 
couniry—Remittance to and accounting at firm’s place ‘of business— 
Failure of employec to account and remit—Place of offence—Place where 
offence triable—Penal Code, s. 405—Criminal Procedure Code, s. 181 42). 

The accused, an employee of the complainant at Akyab, was sent to Cochin, 
there to receive consignments of rice shipped’. by the complainant’s firm 
from Rangoon and Akyab'and to sell the rice. The accused: was to submit 

‘accounts and pay the net cash balance resulting from the sales to the 

complainant’s firm at Akyab. Instead of doing so the accused went away to 

_ his native country from Cochin without returning to Akyab to account for 

and pay in the moneys which came into his hands in the business at Cochin, 

The complainant filed a complaint for criminal breach of trust against the 

accused before a magistrate at Akyab. ; 

Held, that the magistrate at Akyab had no jurisdiction to try the offence, 
as it was not committed in Akyab. Although a person may have to account 
for money, it is not the failure to account, but the misuse of the’ money for 
dishonest purposes, which constitutes the offence. The money was not 
received or retained by the accused at Akyab. Further the failure by the 
accused to remit or bring the money occurs at the place where’the accused 
is, and not in the place where the money is to be sent or brought. 


Emperor v. Mohru Lal, 1.L.R. 58 All. 644, dissented from. 
_ De for the applicant. 


MAckENEY, J.—The applicants are a firm of merchants 
at Akyab. They filed a complaint in the Court of a 
Magistrate at Akyab against the respondent Kanji 
Tokersey. The complaint alleged that the respondent 





* Criminal Revision No. 337B of 1937 from the order of the Séssions Judge,. 


Arakan, in Criminal Revision No. 454 of 1936. 


1937 
July 12. 


1937 


KHIMIEE 


uv, 
TOKERSEY. 


MACKNEY, J. 
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was an employee in the service of the firm at Akyab but 
was subsequently admitted as a partner. It:was agreed 
that he should go to Cochin, there receive consignments 
of rice sent by the firm both from Akyab and Rangoon 
and sell it there. He was required to submit accounts 


and pay the net cash balance resulting from the business- 


to the firm at Akyab: but did not’do so. Further, 
whilst he was'in Cochin he realized a sum of Rs. 7,000 
on behalf of the firm in a Court of law. This sum 
also he failed.to remit or accountfor. The totalamount 
which was left in the respondent’s hands was Rs, 31,980. 
The respondent then closed the business in Cochin but 
instead of returning to Akyab to submit his accounts 
and pay the money in, he proceeded at once to his 
native place in Cutch.. 

The Magistrate held that he jad no jurisdiction to try 
the alleged offence because it had not been committed 
in Akyab. An application to the Sessions Judge of . 
Akyab to revise this order was also dismissed. The. 
applicants have now come before this Court. 

The appropriate section of the Criminal Procedure: 
Code is section 181 clause (2) which states that— 


“The offence of criminal misappropriation or of criminal. 
breach of trust may be inquired into or tried by a Court within _ 
the local limits of whose jurisdiction any. part of the property | 
which is the subject. of the offence was received or xetuined by - 
the accused person, or the offence w as committed.” 


Now, there. can be no question that whatever else © 
the alleged misappropriated property was received or 
retained by the respondent it was not so received or 
retained in Akyab, so that if the offence i is to betriedin . 
Akyab it must be held that it was committed in. 
Akyab. - A difficulty that arises is the fact that a person . 
can hardly be said to commit an offence in a place | 
which he never visits. | 
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The definition of “ criminal breach of trust ” is to 1937 


‘be found in section 405 of the Indian Penal Code Krus 
which reads : TOREREEY. 

‘ Whoever, being in any manner entrasted with properiy, or Mackney, J. 
“with any dominion over property, dishonestly misappropriates or 
‘converts to his own use'that property, or dishonestly uses or 
disposes of that property in violation of any ‘direction of law 
prescribing the mode in which such trust is to be discharged, cr 
of any legal contract, express or implied, which he has made 
touching the discharge of such trust, or wilfully suffers any other 
person so to do, commits ‘ criminal breach of trust’.” 

Now, it is quite clear that the respondent must 
have either left the money in Cochin or he must mis 
taken it clsewhere. If he had left the money in 
Cochin then it would appear that he may have 
conunitted a breach of trust by se doing and, obviously, 
the offence was committed in Cochin. If he took the 
money somewhere else it is equally clear that he 
must have misappropriated the money in Cochin 
because it was there that he failed to do ‘with ‘the 
moncy that which it was required of him to do, namely, 
send it to the firm at Akyab, but removed it elsewhere. 
Ihave been teferred to the case of Emperor v. 
Mohru Lal (4). - This is a case very similar with the 
present one. “The compla unant resided in Caw: vnpore 
and employed the accused to seli goods for him in 
Bengal, realize the price thereof and either personally 
bring the proceeds to Cawnpore or remit the money to 
-Cawnpore. The accused failed to.remitall the money 
that he collected and he absconded and could not be 
traced. It was held that the Court at Cawnpsre had 
jurisdiction to try the case. ~The view taken was. that 
the accused | was not charged with havi tog : 





misappropriated or converted to his own use the money. at 
any particular placé and his offence consists in “failing te ¢ carry 








(i) (1935) LL. 58 All. 644, 


$4937 
_RBnOEE 


“‘ToKensey. 


Macxury, J. 
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out his contract and remit the money or bring the money to 
Cawnpore. He was guilty of an illegal omission. Section 43 of 
the Indian Penal Code lays down that a person is said to be ‘ legally 
bound to do’ whatever it is illegal in him to omit. -He was legally 
bound to remit this money to Cawnpore and he failed to do so.” 


The learned Judges then remarked, 


“ He therefore committed an offence within the jurisdiction of 
the Magistrate in Cawnpore by his illegal omission to send or 
bring the money to Cawnpore. We consider therefore that the 
Magistrate at Cawnpore had jurisdiction to try this case.” 

In an earlier part of the judgment at page 647 the 
learned Judges say— 

“The accused may have been perfectly innocent when he: 
collected this money and his criminal offence occurred later’ when 
he failed to remit the money or to bring it to Cawnporeé.” 

Now, it seems to me that this is perhaps to state the: 
matter too broadly, if I may say so with the greatest 
respect, because it might well be that a person might 
fail to remit the money, or bring it to the place to 
which he had to bring it, through causes beyond his. 
control. The failure to remit the money or to bring it 
to the place to which he had to bring it does not. 
necessarily constitute the offence of criminal breach of 
trust. Although a person may have to account for 
money, it is not the failure to account, but the misuse 
of the money for dishonest purposes, which constitutes. 
the offence. The words used in section 405 are 
“ dishonestly misappropriates or converts to his own use. 
that property, or dishonestly uses or disposes of that 


property.” No doubt it will be a necessary part of the 


evidence against the accused that he failed to account: 

when he should have accounted. As was remarked by: 

the learned Judges in this same case at page 649, 
“Where there is a violation of a direction of law or a legal. 


contract, the proof of that violation may be by negative evidence. 
that the direction of law or the contract has not been fulfilled.” 
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But it is with the sentence which immediately 1937 
follows this sentence, that I find myself unable toagree. Kanore 
‘They say, TORERSEY. 

* We are of opinion that where’ the direction of law or the MACKNEY, lL 
contract requires that the accused should dispose of the property 
al a particular place, then the court having jurisdiction at that 
place will have jurisdiction to try-the offence of the second. part 
of section 405 of the Indian Penal Code where there isa charge 
that the accused has failed to comply with the direction of law or 
the legal contract and has failed to ‘carry out his duty at that 


place.” 


But if the accused fails to remit or bring money 
where does that failure occur? ‘It occurs at the place 
where the accused is, notin the place to which the 
money is to be sent or brought. So, even on this view 

_of the law it appears to me that as the omission to send 
the money has taken place in some other spot than 
‘Akyab, the Courts at Akyab cannot have jurisdiction. 
If. it be said that the offence was constituied because the 
respondent failed to come to Akyab that omission to 
appear in Akyab cannot be said to have taken place’ at 
Akyab. The.respondent omitted to'come. to Akyab in 
the place where he happened to be. -Even a sin of 
omission. cannot be committed by a sinner in a place 
where the sinner is not. This aspect of the matter does 
not appear to have presented itself to the learned Judges 
who decided the case of Emperor v. Morhu Lal (1). 

In my opinion, the view taken by the lower Courts 
in the present matter is correct and this application is 
dismissed. | 





{1) (1935). LL.R. 58 ALL 644, 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodinan Roberts, Kt., Chief Justice, ana 
Mr, Justice Sharpe. 


Caprain C. R. SMITH 
— oy, 
Mrs. HEPTONSTALL* 


Mortgage suit—Personal remedy barred at date of snit—Civil Procedure Code, 
O. 34, 7. 3 (4)—Balance “ legally recoverable "—Morigage claim aud 
personal claim--One single cause of action—-Mode of cuforcing personal 
remcdy—Application in cxisting mortgage suit—Necessily for catse 
of action being complete before plaint filed—Fresh promissory note— 
Acknowledgment—New cause of actiou—Limitation Act, s. 19—Coutract 
Act, s. 25; : 

A personal decree under Order 34, rule 3 (4) of the Code of Civil’ Procedure, 
as amended by this Court, cannot be obtained when, at the date of filing the - 
- suit, the personal remedy in the mortgage suit is barred. 
' ‘There is neither one cause of action on the mortgage and a separate and 
i distinct cause of action on the deficiency, nor is there a single cause of action 
: divisible into two parts. It is but a single cause of action, and a mortgagce’s 





tright to 2 personal ¢ decree is a part of, and arises out of, the original mortgage 
transaction. The right is enforced by an application in an existing mortgage. 
esuit, 


A cause of action must be complete before the filing of a plaint, Nothing 
arising after action brought can either create a new, or complete a then 
incomplete, cause of action entitling the plaintiff to any relief in that same 
then-existing suit. 

Chattar Mal v. Thakuri, LL.R. 20 AIL. 512; Jangé Singh v. Chandar Mol, 
LL.R. 30 All, 388, followed. 

Where in a case of a mortgage by deposit of title-dceds accompanied by the 
giving of a promissory note for the amount of the loan the mortgagee files a 
suit for a mortgage decree, but his personal remedy is at that time barred. ou 
: pan! of the plaint. being: filed more than three years after the date of 
‘ 1igsory note, hé .éannot rely upon a fresh ‘promissory, note of the 
é. | silortga gb as an acknowledgment of liability if such second note was given after 
‘ “his personal remedy on the first note.was time-barred, 





The giving of a fresh promissory note constitutes asnew promise under 
Ss. 25 (3) of the Contract Act, but it does not alter the pre-existing cause of 
action. It gives rise to a. new cause of action, but in order to avail himself 
lof it, the plaintiff must have sued. upon it, 





Talukder for the appellant. In a oe suit, 
where the personal remedy is barred, the only way 


* Civil First Appeal No. 102 of 1936 from the order of this Court on the 
Original Side in Civil Regular Suit No, 26 of 1934, 
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in which the mortgagee can recover his money is by 
sale of the mortgaged property. Hanmant Desai v. 
Raghavendrarac Desai (1). A personal decree cannot be 
passed under Order 34, rule 3 (4) of the Civil 
Procedure Code if, atthe date of the mortgage suit, the 
personal remedy is barred. For an on demand note 
given with the deposit of title deeds the period is three 
years from the date of the note. The balance must be 
“legally recoverable” from the mortgagor. It is not 
legally recoverable if the right to recover the mortgage 
dé ot Fro ‘thé’ "miorlgagor onally” ; ‘is. ‘barred by 
mt te’ OF the suit.” n | 
énal decree the Court must see that the debt was 
alive.at the daic of the suit, and not merely that the 
application Was filed within three years from the date of 
sale. . 

Chattar Maly. Thakuri (2) ; Jangi Singh v v. Chandar 
Mol (3); Ratnat Karim v. Abdul Karim (4). 

The fresh promissory note of the defendant cannot 
be used as an acknowledgment because it was given 
only after the first promissory note had become barred. 
It gave rise to a new cause of action, but the plaintiff has 
never sued upon it. He cannot rely upon it in this suit 
as a mere piece of evidence. Gzulan Huseit v. 
Mahamadali Ibrahim (5). The plaintif cannot be 
allowed at a late stage of the suit to bring forward for 
the first time allegations which it was necessary to prove 
in order to show that he was’ entitled te a further 
decree. against the defendant personally. 






Paget for the respondent. ‘The loan was made on 
the 6th June 1929 when the defendant deposited his 
title deeds with the plaintiff and acknowledged his 





(1) 24 Bom. L.R. 410. (3) LLR. 30 Ail 388, 
(2) 1LAR. 20 Ali. 852. (4) LEAR. 34 Cal. 672, 
crs (: LER. 24 Bom. 540. 


1937 


Suir 


H eons 
STALL, 
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1937 liability to repay bya promissory note of the same date. 
smra Lhe promissory note was renewed on the 14th June 
fee .2o, sue defendant’s objection that the balance due 
sTatL. upon the second promissory note is not recoverable, 

because the second promissory note was not pleaded in 

the plaint, cannot be sustained at this stage of the case. 
It appears upon the face of the record that that promis- 
sory note was pleaded in the reply and issues were 
framed and .the parties went to trial upon the footing 
that that promissory note was properly before the 
Court. 

The decision of the Judge on the Original Side was 
right, and the decisions of the Allahabad Court which 
hold that the cause of action for an application under 
Order 34, r. 6 of the Civil Procedure Code (now the 
amended rule 3 of this Court) is the same as the cause 
of action for a preliminary decree for sale are wrong. 
A cause of action is not merely the original event which 
gives the right of suit but the whole bundle of facts 
which, if traversed, the plaintiff would have to prove. 
In the present mortgage suit to obtain a decree for sale 
of the properties the plaintiff merely had to prove the 
loan, ‘the deposit of title deeds within 12 years of the 
suit and the failure to repay. In the subsequent appli- 
cation for a personal decree there are additional matters | 

- which go to form the cause of action which have to be 
proved, There must be proved an acknowledgment or 
a promise to pay within three years before the institution. 
of the suit, and there must be a shortfall as a result of 
the sale of the mortgaged property. 

The cause of action in a mortgage suit consists of 
two parts. Part one leads to the preliminary mortgage 
decree. ‘ The second: part of it is to obtain a personal 
decree. That part is not complete and cannot be 
considered until the sale takes place and a deficiency 
arises. 
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On the-application for a personal decree all that the 
- Court has to do is to see that the balance is “legally 


recoverable.” 


[{Suarpe, J. But the personal. aes on the first 
promissory note had become barred when the second 
promissory note was executed,] . 


- The promissory note of the 14th June 1932 related 
back to the original loan, and was within three years 
before the date of the institution of the suit, and the sum 
due on it was therefore legally recoverable. A party is 
not debarred by anything in the Evidence Act’ from 
showing that the real consideration for the promissory 
note/was the original mortgage debt. . Abdullakin v. 
Maung Ne Dun (1).- Evidence has been given that this 
promissory note was intended to be a renewal of the 
promissory note of the 6th June 1929. Section 25 of the 
Contract Act is applicable to the facts and not section 
19 of the Limitation Act. The second promissory note 
can no more be a separate cause of action from that 


‘apon which the preliminary decree was passed than the. 


first promissory note can be, and it has never bs been con- 
fo oa that a promissory Cae taken at the time “of a 





Dede Eee appeal arises out of an action 
which was brought by Mr. Charles Arthur Petley 
against the appellant for a declaration that the plaintiff 
‘was a mortgagee by deposit of title deeds, for the usual 
. mortgage decree, and for a personal decree against the 
defendant. The mortgage arose by way of security for 
a loan (originally of Rs. 35,000) and the plaint was filed 
on January the 13th, 1934. The mortgage by.deposit 


(1) LL.R.7 Ran. 292, 
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of title deeds took place on June the 6th, 1929,.and on 
the same day a promissory note was given by the 
defendant for the amount of the mortgage debt. 

After a preliminary consent decree there was a sale 
of the mortgaged property in November 1935, and as 
the sale proceeds were insufficient to repay the 
mortgage debt, the plaintiff desired to have recourse to 


_ Order XXXIV, rule 3 (4), which runs as follows : 


“ Where the proceeds of the sale are not sufficient for the pay- 
ment of the money due to the plaintiff or any other party to the | 
suit and the balance due to the plaintiff or such other party is legally 
recoverable by him from the niortgagor the Court shall, on appli- 
cation made in this behalf by the plaintiff or some other party: 
pass a decree against the mortgagor personally for the payment 
of such balance.” 


On June 14, 1932, the defendant by his promissory 
note promised to pay to the agent of the plaintiff the 
sum of Rs. 26,000 which sum (it is pleaded) was the 
balance due on. the Rs. 35,000 formerly lent. This 


promissory note was not a renewal of the former note’ 


so as to keep the personal remedy alive. This remedy 


‘was barred by limitation on June 6, 1932, and there- 


after, in my opinion, the balance due in respect of the 


_mortgage suit ceased to be legally recoverable from the. 


mortgagor by the plaintiff by reason of the provisions of 
section 19 of the Limitation Act. 

But on June 14, 1932, there was (within the mean- 
ing of section 25 (3) of the Contract Act) a new promise 
to pay a- debt barred by the law of limitation. I agree 
with Mr. Paget’s argument that it is not necessary that 
such an agreement should refer in terms to ‘the barred — 
debt: [See Abdullakin v. Maung Ne Dun (1).] | 

This new promise could have been enforced within 


the time allowed by the Limitation Act, namely three 


(1) (1929) LL.R, 7 Ran, 292. 
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years : it could have been sued upon, and the suit, if 
“necessary, could have been stayed pending the ascer- 
tainment of the sale proceeds. Butthe only action taken 
by the plaintiff was to file the suit. with which we are at 
present dealing : he then’ sought to say that the second 
promissory note was a promise to pay the mortgage 
‘debt and that after the sale proceeds proved insufficient 
there was a balance due to him which was Aegally 
recoverable from the mortgagor. 

The learned trial Judge thought that the cause of 
action on the mortgage and the cause of action on the 
deficiency were quite separate and distinct. Butinmy 
opinion no separate cause of action for the ‘personal 
remedy accrued after the mortgaged property was found 
-6n sale to be insufficient to satisfy the mor ‘tgage debt— 
Chatiar Mal v. ‘Thakuri (1). There was one cause of 
action only which accrued upon June 6, 1929, and I 
cannot agree that “ another cause of action has emerged 
in the course of the mortgage suit.” I hold, 
therefore, that at the date of institution of the suit the 


1937 


SMITH 
v. 
HEPTON- 
STALL, 


Rovgerts, C.J; 


- balance sought to be recovered had ceased to be legally — 


recoverable in that suit, though it is doubtless true that 
the promissory note of June 14, 1932, might have been 


sued upon at that date. As was said by Aikman and . 


Griffin JJ. in Jangi Singh v. Chandar Mol {2) 


“‘on an application under section 90 ” {of the Transfer of Property 
Act, 1882) “ it is the date of filing the suit which has to be looked 
to in considering the question whether the balance is legally 
recoyerable from the defendant.” © 


A oes under Order XXXIV (which eeetee to 
secuon 90 of the Transfer of Property Act) cannot be 
-obt tained when at the date of filing of the sur 
personal remedy i in the mortgage : suit is barred. 








“@) (1908) LER. } All. 388. 
H bs 





{1} (1896) LLR. 20 All. 512. 
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The difficulty in which the respondent, the legal 
representative of the deceased. plaintiff, finds herself 
pppears to me to be this. The cause of action on the 
mortgage suit is all one and the same, and thus the 
personal remedy 1 upon it was time-barred before action 
was brought. The giving of a promissory note not in 
renewal of the personal liability so as to save the 
‘mischief of limitation but so as to constitttte a new 
promise under section 25 (3) of the Contract Act could 
not alter the pre-existing cause of action thougl: it did 
give rise toa new one. But the plaintiff never sucd 


upon it. Accordingly owing to his failure to keep the 
: personal remedy alive by complying with the provisions 
of section 19 of the Limitation Act his cause of action 


-. arising on June 6, 1929, became, so faras it relates to an 


-application under Order XXX1V, barred by limitation : 
jand in like manner his failure to bring an action on the 
new promissory note is fatal to his cause of action, 


What the respondent has sought to do is to try and set 
up the new cause of action as though in some way it. 
had re-created the old one. But, for the reasons stated 
and in the light of the authoritics cited, 1 am of opinion 
that she cannot do this and that the APPEMD must accord- 
ingly be allowed. 


SHARPE, J.—This case really lies within a very 
‘small compass, although the able arguments addressed 
to us on both sides have been somewhat lengthy. Itis - 
said, and I think it is rightly said, that the present appeal | 
raises a point of considerable importance affecting the 
practice of the Court im the matter of mortgage suits 
generally. It is therefore desirable if this case is to be 
reported and our decision acted upon as laying.down ~ 
some new general principle, that the material facts of 
this case should be stated at the outset, so that, when it 
is hereafter sought to apply our present decision to some 
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other case, it may be readily ascertained whether the 
facts of such other case are sufficiently in agreement 


13 
1937 


SMR 


- with the facts of this case to require this decision to be areca: 


followed. The present case has unfortunately been 


STALL. 


through many vicissitudes, but the following are the only SHARPE, }- 


facts now material. 
On the!6th June 1929: the plaintiff (who has since 


rn aortas 


died and- whose place 1 upon the record has been duly - 


taken by. his legal representative Mrs. C. H. Hepton- 
stall) aie oe his agents ‘Balthazar_.& Son. oa 





On the samé. date. Capt. ‘Smith “deposited _ ae ge, 
plaintiff's said agents the title deeds of the AHandale 
Hotel, Rangoon, and he also on the same date gave 
Balthazar & Son Ltd. a promissory note for Rs. 35,000, 

for value received. ‘payable. on. demand, and bearing 
‘interest at the rate of 9 per cent per annum. 

Capt. Smith repaid Rs, 9, 000 of the principal’ sum lent, 

and on the 14th June, 1932) 32,{he: gave Balthazar & Son 
Ltd. a second promissory note, this time for Rs. 26,000 
for value received, payable on demand and bearing 
interest at the like rate. On theil3th January, . 1934, the 
plaint in the present suit was presented, and by it the 
plaintiff alleged in paragraph: 8, that there was then due 
to him “the sum of Rs. 26,000 by way of principal: upon 
the said mortgage together with the sum of Rs. 585 by 
way of interest for three months to 31st December 1933.” 
No mortgage had actually been referred to earlier in the 
plaint; but the implication undoubtedly was that there 


had been a mortgage by deposit of the. said title deeds: 
to secure an advarice of Rs. 26,000, which was stated: by 


the plaintiff in paragraph 1 of his plaint to have been 
made to Capt. Smith on the 6th June 1929.: That was 
an inaccurate statement of thé’ ‘position; “but it was 
accepted as correct by the defendant in paragraph ‘1 of 


his written statement. The plaint concluded with a 
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- 1937s prayer for the following reliefs : (a) a declaration that 
smiza he was a mortgagee by deposit of title deeds, (b) the 
Here. ‘Usnel, grtgage decree, and (c) a personal decrée against 
stall. the defendant. By paragraph 13°(6) of his Written state- 
“SHARPE, J. » ment, the defendant submitted that the plaintiff was not 
‘ “entitled. ‘to a personal or any decree in that os alleged 





\ written statement in yeole, stated that ‘tte. auid mortgage 
debt was not barred by limitation by reason, infer alia, 
of the second promissory note for Rs. 26,000 given by 
the defendant on the 14th June 1932. 

On the 13th December the suit came on for hearing 
before Leach J. and the third issue then formulated was 
oe Ts the claim barred by the law of limitation?” On. 
the following day, before the conclusion of the hearing, 
a preliminary mortgage decree in the usual form was. 
passed by consent, in which decree it was declared that 
the amount.due to the plaintiff by the defendant was 
the sum of Rs. 27,776 beingas to Rs. 26,000 the amount . 
due. to the plaatit for principal on the mortgage and 
as to Rs. 1,776 for costs of suit. The amount so found 
due was not paid by the defendant within the time 
‘specified in the preliminary decree, and on the{ 25th 
July 1935,a final decree for sale of the property was 
passed in the absence of the defendant. For reasons 
, which do not appear, there-was expressly excluded from 
the final decree the usual declaration as to extinguish- 
iment of the mortgage and the right to redeem the - 
same, except as to the right to obtain a personal decree 
i against the defendant for any balance unpaid. 

On the 23rd November 1935ithe property men tioned 
in the final decree was sold ; the net. proceeds of that 
sale | amounted to only Rs, 19,735. The sale was 
confirmed on the 18th January 1936 and four days later 
the Court granted’a certificate under O. 21, r. 94 in the | 
Code of Civil Procedure. As the. net, proceeds of sale: 
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were found insufficient to pay the amount due to him, 
. the plaintiff, on the 27th February 1936 filed an appli- 
“cation under paragfaph’3 (4) of the Order substituted 
by this Court for O. 34 (r. 6 of which had in its turn 
replaced section 90 of the Transfer of Property Act) for 
a personal . decree for.a balance of Rs. 8,882-1-10 being 
the decretal sum of Rs. 27,776 plus further interest and 
costs and less the net proceeds of sale. . The defendant 
filed his objections-on the 19th March, 1936, and in 
paragraph 4 thereof, he subinitted- that the application 
for a personal decree was outoft time. That application 
finally came to be heard on.the 7th April of the present 
year, by Braund ]., .who then granted the plaintiff a 


-decree against the defendant. for the said sum of 


‘Rs. 8,882-1-10 with interest ‘thereon at the Court rate 
from February 1936. The present appeal is from that 
decision, and the only ground now relied upon by the 


defendant-appellant is the fifth ground in his Memo-. 


-randum of Appeal dated the 6th July 1936, namely, that 
the learned Judge should have held that the relief by 
way of personal decree is barred by limitation. 

The point ¢ of law is inanutshell. The whole appeal 
turns upon the meaning of the two words “ legally 
recoverable ” in what in this Court is paragraph 3 (4) of 

der. 34. pas appellant has urged it upon us that 
ther is only io eicause of action here, giving.rise both 
to ‘the ‘relief 1 ~ way ‘of final decree for sale and also to 
the additional remedy by way of a personal decree for 
the balarice: \ That i is a view which was rejected by the 





learned. Judgebelow, who held that there were two. 
er causes of action. In the course of | his. 


judgment Mr. Justice Braund said : 


e cause of action on the ren and the: cause “of action 


on the deficiency are to my mind quite separate and distinct. It 


doesn't follow that the latter will evér drise and at the coni- 


mencement of a mortgage suit. it POSE not ‘exist. No money is 
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_ recoverable from the mortgagor in this country until the security 


has been realized. I do not for a moment believe that the: 
personal liability is part of the original cause of action in a ~ 
mortgage suit, as a mortgage suit is understocd and known in this 


country.” 


The learned Judge is there referring to the all-important 
distinction, which he had pointed out at the beginning 
of his judgment, between the characteristic of a mortgage 
in this country, which divorces the remedy on the 
security from the personal remedy (for in India a 
mortgage does not necessarily import a _ personal 
obligation to repay) and that characteristic of an 
English mortgage which gives a remedy by way 
of personal recovery from the mortgagor. Mr. Talukder 
on behalf of the appellant submits that this con- 
ception in the mind of the learned Judge of a. 
dual cause of action is wrong, and his authority is 
the joint judgment of Aikman and Griffin JJ. in Jangi 
Singh v Chandar Mol (1) where it was held that the 
right to such a personal decree as is here applied for 
was a part of and arose out of the original mortgage 
transaction and that it was the date of filing the suit 

which had to be looked at in considering the question — 
whether the balance is legally recoverable from the 
defendant. It being conceded by both parties that the 








appropriate li on of time in the present case is 


; efore, contended on behalf of the 
ellant that, as this suit was filed more than three 
ye ~ after _ the. _original _ mortgage transaction, the 
balance, ‘for ‘which a personal decree has now been. 
passed, was, not « “ jegally 1 recoverable.” 

"Mir. Paget on behalf of the respondent ‘relies. 
upon two grounds as. entitling his client to retain the 
personal decree which has been passed by Mr. Justice. 











(1) (1908) 1.L.R..30 All. 388. 
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1938] RANGOON LAW REPORTS. 


Braund.. In the first place, Mr. Paget takes up a 
position mid-way between Mr Talukder’s stand point of. 


a single and complete cause of action arising at the 
date of the mortgage transaction and the learned Judge’s 
- decision that there are two distinct causes of action. 


He says that his client’s cause of action, though a single 


oné, was capable of being split into two parts and that 
that part of it which entitled him to a personal decree 
was not complete until after the actual sale of the 
property and the ascertainment of the deficiency : hence 
as the application under Order XXXIV was made within 
three years of the ascertainment of the: deficiency it 
~ was not time-barred and the deficiency was legally 
recoverable from the mortgagor. Mr. Paget’s second 
ground is that even if the date of filifig the suit is the 
material date to be considered the second promissory 
note of the 14th June 1932 was an acknowledgment by 
‘the defendant of his liability in respect of the balance 
of the mortgage debt and the present suit was brought 
within three years from the giving of the second 
promissory note. ; 

In my judgment it is. impossible to say either that 
that were two causes of action or that the single cause 
of action was divisible into two parts. To my. mind 
the case of Jangi Singh v. Chandar Moi (1) mentioned 
above, concludes the matter so far as concerns the first 
part of the respondent’s case. The respondent’s right 

' to a personal decree was a part of, and arose out of, the 
original mortgage | transaction. In the opening sentence 
_ of his judgment Mr. Justice Braund calied attention to 
an all important matter which must be boriie in mind, 
namely, that the present proceeding is not a suit but an 
application in. a suit.. The fatter words truly’ and 
- correctly state the position that this is an application in 
an existing suit. A cause of action miust be complete 
(1) (1908) LL.R, 30 All. 388. 
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before the filing of 4, plaint. Nothing arising after 


' action brought can either create a new, or complete a 


then incomplete, cause of action entitling the plaintiff 
to-any relief in that same then existing suil.. I there- . 
fore think that the respondent’s first pom must be - 
rejected. 

I also think that the respondent’s second point 


: fails. By the terms of section 19 sub-section (1) of the 
_ Limitation Act, -an acknowlédgment™in-writing of a 


liability, to permit of a fresh period of limitation, shall 
be computed from the date of the acknowledgment, 
only where the acknowledgment is made before the 
expiration of the period prescribed. In the. present 
case the only acknowledgment upon which any ‘attempt 
can be made to rely is the promissory note of the_14th. 
June 1932, That was made after the expiration of 
thiée years from the original mortgage transaction and 
is, therefore, of no assistance to the respondent by way 
of an acknowledgment. 

_ For these reasons, therefore, I agree with my Lord 
the Chief Justice that this appeal must be allowed and 
the personal decree ee by Mr. Justice Braund set 
aside. 


July 21. Aes Lordships, after hearing counsel on 
the question of costs, passed the following order : 


We have decided on consideration that the proper 
award for the amount of advocate’s fees is ten gold 
mohurs for the first day’s hearing in the appellate Court, 
six gold mohurs for each of the two subsequent days,. 
and one: gold mohur for to-day. The order by Mr: Justice 
Braund with regard to the amount of costs in his Court 
will stand and they will, of course, be recoverable by 
the appellant, | 
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APPELLATE CIVIL. 


- Before Sir Exuest WH, Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice Sharpe. 


HASHIM ISMAIL DOOPLY 
@ 
CHOTALAL.* 


Public policy, agreement against —Couditional discharge of tasolvent—Decreé 
_ tn favour of Official Assignee—Satis faction out of after-acquired property 
and earnings-——Fresk borrowing from creditor—Waiver by creditor of his 
claim in insolvency—Promise by debtor and his surety to pay the whole 
sumt—Rights ef otiier creditors—Legalily of the agrecmeni—Contract Ac, 
ss. 23, 24—Ranileois Liselecney Act, s. 39 (4) (dj. 
An ingplvent received a discharge conditional upon assenting to a decrec in 
> favour of the Official Assignee for the amount duc in the insolvency, the decree 
‘to be satisfied out of the insoivent’s future earnings and after-acquired 
property, Thereafter he borrowed a fresh sum of money from one of his 
creditors who agreed to waive his claim to the sum due to him from the 
Official Assignee as a creditor in the insolvency, in consideration of the debtor 
and his surety promising to pay to the creditor the whole of the sums die to 
him with interest. 
eid, that the agreement was neither inconsistent with the provisions of the 
Insolvency Acts nor against public -policy, and was enforceable against the 
‘ssurety. In effect the creditor obtained the right to proceed against the 
“surety, instead of the right to demand payment from the after-acquired 
property of the debtor that might come in the hands of the Official Assignee, 
The agreement did not prejudice the rights of the other creditors in the 
; insolvency 
Jakenian v. Cook, 4 Ex. Div. 26; Wild v. Tucker, (1914). 3 KB. 36, 
followed. ys 
, In re Gaske, (1904) 2 KB. 478, referred to. , 
Krishnappa- Chetti v. Mudali, 1.L.R. 20 Mad. 84; Mohanlal Shak v. 
Harilal Shah, 27 Bom. LR. 419 ; Nacroji v. Hirza, TLE. 20 Bom. G36, 
distinguished. ; : 


Foucar (with him Sooriia) for the ¢ appellant, The 
agreement entered into by the insolvent with a creditor 
whilst the decree in fas our of the Official Assignee 


passed under the provisions of s. 39 of the Presidency- 
towns Insolvency Act. (now the Rangoon Insolvency 





* Civil First “Appeal Ne. 67 of 2937 froin the judgment of this Court on the 
Original Side i in Civil, Regular Suit No, 419 of 1935... 
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Act) remains ansaitstied 3 is void as contrary to public 
policy. Itisanecessary principle of irisolvency law that 
all creditors should be treated alike, but in the present 
case the creditor, by his agreement with the insolvent, 
has obtained a preference over the other creditors and 
his undertaking to waive his claim to share rateably in 
the Official Assignee’s decree does not alter the position. 

Naoroji Thoonthi v. Kazi Sidick Mirza (1); 
Krishnappa Chetti v. Adimula Mudali (2); Mohanlal 
Shah v. Harilal Shah (3) ; Peakman v. Hamson (4). 

The creditor is not entitled to any relief against the 
guarantor for the insolverit because the whole transac- 
tion is void. Agreements against public policy are 
void. Ss. 23, 24 of the Contract Act. 


M. C. Naidu for the respondent. There is nothing 
against public policy in the agreement between the 
parties. The other creditors of the debtor who have a 
claim under the decree in favour of the Official 
Assignee are not in any way prejudiced by the 
agreement. 


Roserts, C.J.—This is an appeal from a decision of 
Mr. Justice Braund who granted to the plaintiff 
Chotalal a decree for Rs. 36,229 with interest at the 
Court rate, being the total amount of the balance due 
upon five promissory notes dated December 9, 1929, 
made by the defendants. It is conceded that the suit 
was not time-barred since payments in respect of 
interest as such were made on December 8, 1932, 
and the suit was filed on December 7, 1935. The 
only point taken in the appeal has been that the 
consideration for which the notes were. given is 
uniawful by reason of sections 23. and 24 of the 





{1) LL. 20 Bom. 636, (3) 27-Bom. LR, 419. 
(2) LL:R. 20 Mad. 84. (4) 14 Eq. Ca. 485.. 
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Contract Act. It is admitted that the first defendant 
signed the notes. 

In October 1925 the second defendant became 
insolvent'on his own petition, the debts amounting 
to Rs. 55,600. The plaintiff was one of six creditors 
‘and Rs. 16,000 was shown as due to him by the 
insolvent in his schedule of creditors.. In March 1928 
the insolvent was granted-a discharge conditional upon 
. his consenting to a decree being passed against him 
for the full amount of his debts proved in the insol- 
vency, and in conformity with section 39 (1) (d) of 
the Presidency-towns Insolvency Act.* After this 
conditional discharge and in the month of December 
1929 the plaintiff agreed to lend the second defendant 
Rs. 4500 in cash and‘to waive his claim to the sum 
‘due to him from the Official Assignee as a creditor in 
the insolvency, thereby enabling the amount of that 
decree to bé reduced pro tanto ; and the defendants 
executed the promissory notes in suit, the first 
‘defendant doing so asa surety for the second defendant 
who was his brother-in-law. The principal sums 
‘appearing on the notes amounted to Rs. 28,600; the 
learned trial Judge was satisfied with the explanation 
given as to how the total was arrived .at, and there is 
no attempt to attack the transaction other than by 
saying that the consideration for the notes was void as 
against public policy. This has smupieed the issues 
‘before the appellate Court. 

Before granting a decree the learned Judge required 
and obtained an undertaking by the plaintiff that he 
would at once apply to- the Official Assignee for a 
reduction of the amount of the decree held by the 
latter by a sum equal to the amount of the principal 
‘moneys secured by the notes. This seems to have 


* Now The Rangoon Insolvency Act. The case on the Original Side was 
‘decided and the appeal filed therefrom prior to ist April 1937—Ed. 
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been a slip. Reduction of the amount of the decree «~ 
could only be applied for as far as Chotalal had 


uv : : . : 
Cuotarar. any interest in the allocation of the moneys thereunder, 
Rosenrs,cy. tat is to the extent of his. debt proved in the insolvency,.- 


namely Rs. 16,000, and not to the extent of Rs. 28,600: 
So far as the balance of the decretal amount is: 


concerned (Rs. 39,600), this sum when realized would 


be held by the Official Assignee on behalf of the other 
creditors, 


‘~ Mr. Foucar on behalf of the appellant Hashim Ismail 


Dooply, who was the first defendant, contended that the 
agreement arrived at between the plaintiff and the second 
defendant was void as being of sucha nature that, if 
permitted, it would defeat the provisions of the Insol- 
vency Acts: or that it implied injury to the property of | 
the other creditors in the insolvency : or that at any 
rate the Court should regard it as opposed to public 
policy. He citedanumber of cases to show that before 
an insolvent had obtained his final discharge he could 
not lawfully agree.to settle the claims of one creditor in 
consideration of such creditor agreeing not to oppose 
his final discharge, such agreement being made behind 
the backs of the Official Assignee and the other 
creditors—Naoroji Nusserwanji Thoonthi v. Kazi Sidick 
Mirza (1), Krishnappa Chetti v. Adimula Mudali (2) 
and Mohanlal Moiilal Shah v. Harilal Bhogilal Shah. 


(3). All the transactions which took place in the cases. 


cited were tainted with fraud and all took place before 
the insolvent had obtained his final discharge. 

It was, however, argued from these authorities that 
it was inconsistent with the provisions of the Insolvency 
Acts that an insolvent, who had received a discharge 
conditional upon assenting to a decree in favour of the 
Official Assignee for the amount due in the insolvency 


“a {1896) I.L.R. 20 Bom.636. | (2) (1896) I.L.R. 20 Mad. 84, 
; : . (3) 27 Bom. L.R. 419, a ees 
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which the latter should distribute upon realizing the 


amount of the decree rateably amongst all the creditors, ° 


should borrow from one of his former creditors and as 
part of the consideration for the advance should agree 
' to apply to the Official Assignee for a reduction of the 
decree. After-acquired property or future earnings, 
subject to such conditions as the Court may direct, is 
applied to paying off the Official Assignee as decree- 
holder; who may execute the decree with leave of the 
- Court. It-was urged that here the plaintiff was obtain- 
ing promissory notes jointly from both the defendants 
for a much larger sum than the debt proved in the 
insolyency of onc of them together with the new loan 
of Rs. 4,500 would amount to, and that he was getting 
an advantage over the other creditors thereby. 

It is fair to say that no allegation of fraud was made 
in the pleadings, nor attempted at the trial, and though 
there is a phrase in the memorandum of appeal which 
__ states that the notes were void as “ presumably in fraud 
of creditors”, we have to deal with the case on the 
footing that there was no fraud on the part of the 
plaintiff. 

‘What in effect the plaintiff. obtained was the ee 
to proceed against the surety upon the notes instead of 
the right to demand payment on such of the second 
defendant’s properly as might find its way into the 
chands of the Official Assignee ; and I agree with the 
learned: trial Judge that this does not prejudice the 
rights of the other creditors. . The surety wasinno way 
connectéd with the insolvency of the second defendant. 
‘Moreover, although it has been urged that under 
section 43 of the Presidency-towns Insolvency Act it 
was the duty of the discharged insolvent to assist’ the 
Official Assignee in the realization of his property, this 
does. not mean that acts done by him subsequent to his 
discharge are rendered thereby invalid but only that in 


“93 


1937 
Doorry 


‘ uv 
CHROTALAL, 


omnes 


‘RoBERts, C.J. 


24 


1937 
Doc OPLY 
CHoratat. 


ROBERSS, CJ. 


RANGOON LAW REPORTS. __ [1938 


some circumstances the discharge may be revoked. An | 


order of conditional discharge i is not a contingent order 
but an absolute one. 

The case of Jakeman v. Cook (1). was one in which 
the defendant’s affairs were liquidated by arrangement, . 


and he. obtained an order of discharge. He subse- - 


quently promised the plaintiff, who was a butcher, that 
if the latter would continue to supply him with meat on 
credit he would pay not only for the meat to be supplied 


‘ but a prior debt proof of which had been admitted in 


the liquidation proceedings. Kelly C.B. said: 


“He says to one of his cteditors, if you will supply me with 
food on credit I will pay you ‘the old debt. Is not that a good 
consideration ee? 


- There had clearly been other creditors, ana the principle 


of this case appears tome to be applicable in the 
present appeal. 

In Wild v. Tucker (2) the present Lord Atkin (then 
Mr. Justice Atkin) held that a contract by a bankrupt 
in consideration of a loan of £15 to pay in full a debt | 
of £913/11/0 due from him at the commencement of his 
bankruptcy and provable therein was a valid and 


- enforceable contract, notwithstanding that the bankrupt 


was still undischarged. An attempt was made to 
distinguish this case on the ground that the larger debt 
was provable merely but that no proof had been lodged 
at the time of the contract. But the creditor-could do 


one of three things : he could prove in the bankruptcy : 


he could enter into an independent contract for fresh 
consideration. given to the insolvent and sue upon that: 
or he could forego his debt altogether. The contract 


‘was made after adjudication and the creditor was well 


aware that his new chose in action would keep alive the 
pre-existing debt even if. the defendant obtained a 


(1) LR. (1878-9) 4 Ex.D. 26. - (2) (1914) 3 K.B, 36. 
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‘subsequent discharge from the bankruptcy ; since debts 
‘incurred after adjudication are not provable in insol- 
vency the object of the action was to secure a judgment 
which would outlive the discharge. This was an 
advantage which he was able to obtain which in no wise 
diminished the sums which other creditors might obtain 
in the bankruptcy, but it gave to the plaintiff a judgment 
-which the discharge of the bankrupt would not render 
ineffective. It appears to me that the present is a some- 
what similar-case, in that the plaintiff here did not seek 
to prejudice the rights of other credifors, but by a new 
and independent contract (after discharge had taken 
place) secured for himself a more advantageous position 
by reason of his readiness to advance to the second 
. defendant a further substantial sum. 
Accordingly in my opinion the learned trial Judge 
was right in holding that the agreement entered into 
between the plaintiff and the second defendant was 
valid and enforceable. It follows that this appeal must 
be dismissed, but the consent decree in favour of the 
Official Assignee is only reducible by a sum-equal to 
the amount.for which the respondent proved in the 
insolvency. Costs eight gold mohurs with liberty to 


apply. 


. SHARPE, J:—In this action brought by one Chotalal 
against two defendants, Dooply and Patail, Mr. Justice 
Braund passed a decree for Rs. 36,229-15-6 against 
both defendants. The appeal before us is brought by 
the first defendant, Dooply, alone. The facts, so far as 

‘now material, are as follows : 

On the 27th October, 1925, the second Seletidant 
became insolvent on his own petition. The debts in 
that insolvency amounted to an aggregate figure. of 
‘Rs. 55,600-0-0 spread among six. creditors. The 
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‘plaintiff, now the tespondent, was one of the six 
-creditors and was shown by the second defendant 


himself in his schedule asa creditor for Rs. 16,000-0-0, 
part of which was due upon hae notes and 
part upon a decree. 

In March 1928, the second defendant secured his. 
discharge under the provisions of section 39 (1) (d) of 
the Presidency-towns Insolvency Act, 1909, by consent- 
ing to‘a decree’ being passed against him. in favour of 
the Official Assignee for Rs. 55,600-0-0, which was the 
full amount of the debts provable under the insolvency 
(there having: been no distribulion whatever among the 
creditors) such decree to be satisfied out of the second 


‘defendant’s future earnings and _ after-acquired 


property. 

On the 9th December, 1929, about twenty months 
after his discharge, nothing whatever having been paid» 
by the second defendant to the Official Assignee towards. 
satisfying his decree, the second defendant went io the 
plaintiff and told him that he and the first defendant 
wanted to open a milling store, and he asked the plain- 
tiff for a fresh loan for that purpose. The plaintiff said 
that he would lend them Rs. 4,500-0-0 in two instal- 
ments, Rs. 2,500-0-0 immediately and Rs. 2,000-0-0 a few 
days later if he got, instead of his entirely fruitless claim: 
in the second defendant’s insolvency, .a new obligation 
from both the defendants to pay the amount of the 


_second defendant’s original indebtedness to the plaintiff 


before his insolvency in 1925. together with interest on 
such amount from the date of that insolvency. A 
bargain was finally entered into on that basis, and both 
the defendants executed five promissory notes dated the 
9th December, 1929; upon which the plaintiff. subse- 
quently brought the present suit.. The appellant pleaded 
in paragraph 2-of his written statement (a) that. there 
was no. consideration for the promissory notes in suit 
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and (b) that, if there was any, the same was unlawful 
and thé promissory notes therefore void. 

Mr. Foucar for the appellant has conceded that here 
there was consideration and his only concern has been 
to show that that part of the consideration which related 
to the second defendant’s original indebtedness to the 
plaintiff was of such a nature that, if permitted, it would: 
' have defeated the provisions of the Presidency-towns 

Insolvency Act and was opposed to public policy and 
that the promissory notes in suit are consequently void 
by reason of the provisions of sections 23 and 24 of the 
Indian Contract Act. 

The Presidency-towns Insolvency Act was modelled 
on the English Bankruptcy Acts of 1883 and 1890, so 
that since 1909 the basic principles of the law of insol- 
vency in the Presidency-towns and in the Town of 
Rangoon have been the same as those obtaining in 
‘England. It is, therefore, possible to turn for guidance 
in the present case to such English decisions .as bear 
vpon the point. 

In the case of J akeman v. Cook {1), Kelly, Chief 
Baron, said that he could seenothing contrary to the 
spirit of the bankruptcy laws in a debtor, who had given 
up all his property and obtained his discharge, saying to 
one of his creditors that if he would supply him with 
meat on credit he would: pay him the old debt. The 
learned Judge was of opinion that that was. a good 
consideration. 

That case was considered by Mr. Justice Atkin, as he 
then was, in Wild v. Tucker (2), a decision given before 


the coming into force of the Bankruptcy Act of 1914, - 


and, therefore, under the English Bankruptcy Acts of 

1883 and 1890, on which, as I have pointed out already, 

the Presidency-iowns Insolvency Act is based. .In 

Wild v. Tucker (2), the debtor was still an undischarged 
(1) 4 Ex, Div.:26, (2) (1914) 3 KB. 36, 
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bankrupt at the time of entering into a fresh agreement. 

At page 39 of the Report, Mr. Justice Atkin said :that 

a promise to pay a debt from which the debtor is 

already discharged. in bankruptcy is an enforceable 

promise, and he made'reference to the case of Jakeman 
v. Cook (1) mentioned above. In the concluding para- 

graph of his judgment the learned Judge said : 


“Tam not prepared, in the absence of express authority, to 
invoke public policy in a new form to invalidate a contract between 
two business men of full capacity.” : 


That decision, as might be expected, coming as it does 
from.so eminent a lawyer, has stood unchallenged for 
almost a quarter of 'a century and I certainly propose to 
follow itin the present case. It is suggested that it 
is distinguishable because, in Wild v. Tucker (2); the 
person entering into the new agreement with the debtor 
had not proved in the-bankruptcy. A person who is. 
a creditor of another at the time of that other’s insol- 
vency is entitled either to abstain from proving in the 
insolvency, as in Wild v. Tucker (2), or to prove in it as: 
here, and if he adopts the latter course and proves it is 
always open to him at any time to withdraw his proof, 
and in my judgment he is then in the same position as 
if he has never proved. Here the plaintiff proved but 
subsequently withdrew his proof and he is, therefore, 
now in the same position as he would have been if he 
had never proved. I'am, therefore, unable to distinguish 
the present position in the case before us from the 
position in Wild v. Tucker (2). To my mind it is 
impossible to say here that any part of the consideration 
for the promissory notes in suit was of such a nature 
that, if permitted, it would defeat the provisions of 
the Presidency-towns Insolvency Act. It is equally 
impossible for this Court to regard such consideration 


(1) 4 Ex, Div. 26, (2) (1914) 3 KB, 36. 
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as opposed to public policy.. Here wasa discharged 
insolvent getting an advance of Rs. 4,500-0-0 wherewith 
to set up in business, and, as was said by Lord Justice 
Vaughan Williams in In re Gaske {1), at page 482 : 


“ After all, the overriding intention of the Legislature in all 
Bankruptcy Acts is that the debtor on giving up the whole of his 
property shall bea free man again, able to earn his livelihood, 
and having the ordinary inducements to industry.” 


Consequently, I agree with my Lord the Chief Justice 
that the learned Judge was rightin passing.a decree 
against both defendants for the amount which he did, 
and I also agree that there was an obvious slip in the 
judgment. The reduction in the amount of the decree 
held by the Official Assignee must clearly be 
Rs. 16,000-0-0 and not Rs. 28,600-0-0. . 

I think it only right to the plaintiff that I should 
add something about the word “fraud” which was 
frequently used in thecourse of argument before us. 
The consideration in the present case would have been 
unlawful if it had been fraudulent ; but itis to be 
observed that fraud was nowhere pleaded and no issue 
of fraud was before the learned trial Judge. The word, 
however, found: a place in the third ground in the 
memorandum of appeal to this Court where it was 
alleged that the learned Judge should have held 
that the promissory notes in suit were void as being 
passed presumably infraud of creditors—a somewhat 
unfortunate phrase. I think it right in Mr. Chotalal’s 
interests that it should be known that the learned 
advocate for the appellant has in this’ Court quite 
properly stated that there is no suggestion of fraud 
against him. This appeal must be dismissed. _ 





(1) (1904) 2 K.B. 478. 


29 


1937 


DooPLy 


uv. 
CHOTALAL, 


— 


SHARPE, J. 


30 


1937 


July 20, 


RANGOON LAW REPORTS. [1938 


APPELLATE CRIMINAL. 


Before Mr. Justice Mackney. 


MAUNG MYA anD ANOTHER 
v. 
THE KING.* 


Confession of a co-accused—Use against other co-accused—Confession, carefut 
weighing of —Coufession as corroboration of approver’s statement—" Tainted 
evidence ”—Evidence Act, s. 30. 

Ss. 30 of the Evidence Act provides that the Court may take the confession of 
@ co-accused person into consideration against the other co-accused, that is to 
say, that the Court can only treat a ‘confession as lending assurance to other 
evidence against a co-accused. . 

Emferor v. Lali Mohan Chuckerbutty, 1.L-R. 38 Cal. 559, referred to. 

In each case.it has to be considered whether the confession of an accused 
person is a true one, or whether there arc any circumstances which suggest 
that itis false, or that. some of the statements made therein are false. A’ 
confession may be used for corroborating the statements of an approver. 


Meaning of “ tainted evidence ” discussed. 


Aung Hla v. King-Emperor, 1.L.R. 9 Ran. 404; Aung Pe v, Lae Beton, . 


[1937] Ran, 110, referred to. 


Kale for the appellant. | 
~ Lambert (Government Advocate) for the Crown. 


MacknEy, J.—The two appellants have been 
convicted, Nga Mya under section 395.read with section 
109 and Po Hlaing under section 395 of the Penal 
Code and sentenced each to suffer five years’ rigorous 
imprisonment. 

- The prosecution story.is that Maung Mya induced 
an. agent of the Bombay Cotton Mill to go out into the 
country with a large sum of money and then instigated 
his friends to. attack the cart in which the agent 
was travelling and’ remove the money from him, 





* Criminal Appeal No.. 627 of 1937 from the order of the Sessions Judge of 
Meiktifa i in Sessions Trial No. 8 of 1937. 
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Po Hilaing is alleged to bane: been one of the setual 1937 

dacoits. Maung Mya himself v was in the cart when it MaoNG Ne MYA 

‘was dacoited, Tar Kixe. 
The evidence for the prosecution included the yycxnev, J. 

evidence of Aung Baw to whom was granted a 

conditional pardon and who gave evidence on oath in 

the case. Aung Baw is the brother-in-law of Maung — 

Mya. Maung Mya himself made a confession which 

‘was duly recorded by a. Magistrate, although he has 

since retracted it. There was a certain amount of 

evidence to show that on the day before the dacoity 

Maung Mya had interviewed Po Hlaing and that on 

the night of the dacoity at lamp-lighting time Aung Baw 

and Po Hlaing were seen leaving the village together. 

‘There was no reason forthcoming as to why Aung Baw | 

and Maung Mya should falsely implicate Po Hiaing. 

It was alleged that the witnesses who gave evidence 
‘as to the movements of Maung Mya and Po Hlaing 

were on bad terms with Po Hlaing and there seems to 
be a certain amount of truth therein. 

_* The most relevant evidence, however, is that of 

Maung Khon who saw Aung Baw and Po Hiaing leaving 

the village together, Although it.is true that he. is at. 

enmity with Po Hiaing this does not necessarily show 

that he has given false evidence, although. it. may 

€xplain why he has given evidence-at all. The truth of 
his statement is to some extent confirmed by the fact 
that on hearing of the arrest of Maung Mya he informed 
the headman, who happened to be his brother-in-law, 

of what he had seen. .It-would be very remarkable - 
that in giving false information to the headman, he 

should have happened to.give. information which - both- 

Aung :-Baw and Maung Mya had given to the Magistrate.. 
 :sMaung Mya ‘put up the. usual, -plea’ that . the- 
eueienial had, béen -extorted from him,-but raps is no, 
evidence to: ia this.allegatioris : . 
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BEE oe ig Hlsing brought evidence of alibi which, 

Mavne Mya as the learned Sessions Judge has ee out, is quite 

arHe Kinc. unsatisfactory... 

Macxney, } As regards Maung Mya I can see no reason she he 
” should not be convicted on his own confession.. The 
approver stated that before Maung: Mya and he 
made the confessions: they were in custody together _ 


and they consulted together. He says 


“Mg Mya and I had a consultation before we made our 
confessions and Mg. Mya suggested that we should m ake it 
We had a consultation that night and we agreed to 


confess.” 


I can see nothing suspicious in this statement so far as 
- concerns the effect. which Maung Mya’s confession can 
have on himself ; nor, in the circumstances of this case, - 
do I see any reason why Aung Baw’s statemenit against 
Maung Mya should not be believed. Aung Baw is. 
Maung Mya’s brother-in-law and if Aung Baw himself 
took part in the dacoity, which, in view of the articles 
which were found in his possession, seems to be 
certain, I can see no reason why he should falsely 
implicate Maung Mya. It appears to me that Maung 
Mya was rightly convicted. 

As regards Po Hlaing, as I have already remarked, 
there is good corroboration of ihe statement of 
Aung Baw in dhe evidence of Maung Khon, Itthas not 
been shown that Aung Baw had any enmity against 
Po Hlaing and prima facie there is no reason why his. 
evidence:against Po Hlaing should be disbelieved. 

Section 30 of the Evidence Act permits the Court 
to take into ‘consideration against Po Hlaing the 
confession of Maung Mya. It might have been (but not 
I think.in the circumstances of this case,) Maung Mya 
and Aung Baw being brothers-in-law and having 
consulted together before they made their confessions, 
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that the confession of Maung Mya does not very 
considerably strengthen the case against Po Hlaing ; 
but the fact that Maung Mya has made a confession 
‘does tend to show generally that there is truth in the 
evidence of Aung Baw. 

I have beer referred to certain cases relating to the 
effect of an accused’s confession and the amount of 
corroboration, if any, which a confession can be con- 
sidered to give to an approver’s evidence. In the 
latest case Aung Pe v. King-Ettperor (1) it was pointed 

“out that the evidence of one approver is not corro- 
borated by the evidence of another approver as 
evidence -which is tainicd cannot be corroborated 
by further cvidence which is also tainted. The 
consideration of the confession of a co-accused was 
however, expressly. omitted in this case. The 
only observation which was made is that it is 
governed by section 30 of the Indian Evidence 
Act, 1872. ; 

In Aung Hla v. King-Emperor (2) it was pointed out 
(obiter) that section 30 of the Evidence Act plainly 
provides that 2 confession of a co-accused might be 
taken into consideration against the accused, but it was 
remarked that such evidence, being derived from a 
tainted source equally as the evidence of the approver, 
was open to grave suspicion. | 

It is not quite clear to my mind what is the exact 

"meaning of “tainted evidence’ :—whether it means 
. that the person giving the evidence is tainted morally,; 

or whether it means merely that he is a person on 
' whose word reliance cannot be placed. As regards an 
approver there is the fear that he is giving evidence in 
order to save his own skin and therefore that he is liable 
to make statements which are noi true if he thinks they 





(1) [1937] Ren. 110." ( (1931) LLR. 9 Ran. 404, 
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will be for his benefit. But as regards the confession of 
a co-accused, I do not think we can call this tainted 
evidence for the same reason. A person making a con- 
fession does so deliberately and after having been 
warned solemnly by the Magistrate of the consequences 
of making a confession and knowing that he may be 
convicted thereon : if he still persists in his purpose and 
makes a confession I cannot see how the statements 
that he makes can be considered to be tainted state- 
ments, unless it be that they are tainted because he is. 
an immoral. person who has committed a criminal 
offence. But all immoral persons -are not necessarily 
and always liars. 

I do not think it is possible to lay down any general 
rules which could bar out consideration of the con- 
fession of Maung Mya in the present case. It is only 
a matter of common sense. No reasonable person ever 


‘would argue that because the confession is admissible, 


therefore it must be believed. In each case it has to 
be considered whether the confession is a. true one, 
whether there are any circumstances which suggest 
that it is false, or that some of the statements made 
therein are false. In the present case there is nothing 
to suggest that any of the statements made by 
Maung Mya inhis confession are false and, in my 
opinion, there is no reason, whatsoever, why the 
confession should not be taken into consideration in 
conjunction with Aung Baw’s evidence against 
PogHiaing : and the existence of this confession does, 
tofmy mind, make the case against Po Hlaing stronger ; 
or, as we may say, it Sorrebestivs the statement of 
Aung Baw. 

In Emperor v. Lalit Mohan Chucker butly and 
others (1) a special Bench of the Calcutta High Court 





(1) (1914) LL,R. 38 Cal. 559, 
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Jaid down the principle that all that section 30 of the 


207 


Evidence Act provides is that the Court may take the MAcKe NG MYA 
confession of “a co-accused person into consideration Tae Ki kine. 
against the other co-accused ; that is to say, that the sgacuney, J. 


Court can only treat a confession as lending assurance 
to other evidence against a co-accused. 

_ It seems to me, with greatrespect, that this is a 
fair interpretation of the wording of section 30, and 
I believe that in my consideration of the present case 
I have not departed from that principle. 

The appeals are dismissed. 





SPECIAL BENCH (CIVIL). 


Before Sir Mya Bu, Offg. Chief Justice, Mr Justice Baguley, and 
Mr, Justice Sharpe, 


U SEIN». U SAN anpD ANOTHER,* 


Limitation—Suit on registered mortgage—Personal decrce for balance—Pcried 
of sixpyears—* Cosmpensation "Limitation Act, Sch. I, arts. 116, 66, 

Where a suit is brought on a registered mortgage and the sale-proceeds of 

‘the mortgaged property are insufficient to cover the tofal amount payable a 


~personal decree can only be passed (when the mortgage contains @ personal 


-covenant to pay } if the suit has been jfiled within six years of the date upon 
which the morigage money is payable, 
The article of the Limitation Act applicable in such 2 case is art. 116 and 
notart. 66. The term ‘compensation ” as used in ar. 1iGincludesa claim for 
a definite sum payable under the terms of a contract. 
Beti Maharani v. The Collector of Efawah, LL.R, 17 All, 198 ; Collector of 
Mirzapur v. Dewar Singh, LL.R. 30 All, 400 ; Dinker-v. Chhagental, LL.B, 38 
Bom. 177 ; Rahmat eaeiney sSAbdiul Karim, ¥, L. RIS4 Cal, 672 | iRainasabapathy 
v. Devasigamony, .L.R, 52 Mad. 105; Saku Radka Krishna v. Tej Saroop, 
LLB. 52 Ali. 363 ; Fricomdas v. Gopinath, LL.R. 44 Cal, 759, followed. 
Genesk Lal vy. Khetra Mohan, LR. 5 Pat. 585 ; Raw Di vi Palka 
Pershad,1Z LA. 12, distinguished, 


RR eT ET I NS nS 
* Civil Second Appeal No, 381 of 1936 from the sega of the District 
Court of Sagaing i in Civil Appeal No, 27 of 1936. Stags 
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K.C. Sanyal for the appellant. The question is. 
whether the period of limitation for a personal decree 
under a registered mortgage bond is six years under 
art. 116 or three years under art. 66 of the Limitation. 
Act. This case is one of an usufructuary mortgage and 
so no personal decree could be passed. But in a 
previous appeal in this case (1) it was held that it was 
an anomalous mortgage, and that there was an implied 
covenant to pay the money. The words in the 
document ‘I shall redeem them if the mortgagees want 
me to redeem them ”’ mean thatthe mortgagees were 
entitled to call upon the mortgagor to redeem the 
property at any time and not necessarily three years. 
after the date of the mortgage. The personal remedy 
therefore was barred at the date of the suit. ; 

In two cases the Privy Council has distinctly laid 
down that a claim under a personal covenantin a 
mortgage is barred by art. 66 of the Limitation Act 
unless it is made within a period of three years from 
the date when the debt became’ payable. See Ram 
Din v. Kalka Pershad (2) and Ganesh Lal Pandit 
v. Khetra Mohan Mahkapatra (3). 

The Indian High Courts that have applied art. 116: 
of the Limitation Act have tried to explain and 
distinguish the Privy Council cases, but the statements. 
of the Privy Council are very definite and clear. 
Ratnasabapathy v. Devasigamony (4), Sahu Radha 


Krishna v. Tej Saroop (5). 


A suit to recover rent due under a registered lease 


may come under art. 116. Tricomdas Bhoja v. 
Gopinath Thakur (6). - Buta suit torecover the balance 


due on a mortgage bond after the sale of the mortgaged 
(1) LL.R. 14 Ran. 685, (4) L.L.R. 52 Mad. 105, 
(2) 12 1A. 12. (5) I:L.R. 52 All. 363. 


G) LL.R.5 Pat.585. . (6) LLL.R. 44 Cal. 759. 
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‘property is not a suit “ for compensation for the breach 
-of a contract.” 


A.N. Basi for the respondents, The Indian High 
Courts have always held that art. 116 of the Limitation 
Act applics where money is due under a registered 
_ instrument. The period for a personal decree in 
respect of a registered mortgage is six years: The 
Privy Council cases are not applicable in the present 
case. The distinction has been fully explained by the 
Madras and Allahabad High Courts. The contention 
put forward before their Lordships was that twelve years 
period of limitation was applicable in case of moneys 
charged upon immovable property. The suits were 
filed about-ten-years after the moneys were due, and so 
in any case the claims were barred. Ganesh Lal’s case 


isexplained and distinguished in Bala Bux v. Nath 


Muli (1). 


Mya Bu, Orrc. C.J.—This appeal arises out of an 
application by the plaintift-respondents for a personal 
decrec for the unsatisfied part of the amount of a final 
tmortgage decree after the sale of the mortgaged property. 
“The defendant-appellant opposed the applicztion mainly 
on the following grounds , 

(i) that no personal decree could be passed as 
_. the mortgage was a usufructuary mortgage, 
and 
(2) that the claim for the personal decree was 
barred by limitation. 

At the first instance the trial Court held that the 
miorigage in suit contained no personal covenant on the 
part of the mortgagor to repay the mortgage debt and 

that consequently the mortgagees were not entitled to 
the personal decree w hich they claimed. That decision 
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wasz,upheld by the Court of first appeal and the. 
respondents brought the matter up to this Court on 
second appeal. See USan v. Maung Sein (1) (Civil 


' Second‘Appeal No. 306 of 1935). That appeal ended. 


in an order of this Court setting aside the orders of the 
trial Court and the Court of firstappeal, and sending the 
case back to the trial Court to determine the issue as 
to whether the respondents’ right to a personal decree 
had been barred by limitation or not, and to dispose¥ of 
the case in accordance with its decision on that issue. 
The trial Court, applying the provisions of Article 116 
of the First Schedule to the Limitation Act and finding 
that the suit had been filed within the period prescribed 
by that article granted the respondents the personal 
decree that they prayed for. The lower appellate Court. 
has also upheld the decision of the trial Court. The 
defendant-appellant has, therefore, appealed to this. 
Court, contending that article 66 and not article 116 
applies to the case, and that in any event the suit was 
not instituted within the period prescribed by the 
latter article. 

If article 66 applies to the case, the respondents’ 
right to the personal decree was obviously barred, 
because the suit was filed more than three years after 
the plaintiff's right to sue forthe repayment of the 
money due on the mortgage arose, but if article 116 
applies to the case a further question as to.when the 
plaintiff's right to sue for the repayment of the money 
due on the mortgage arose for the purpose of ascertaining 
whether the suit was filed within the period of six years 
prescribed by that article. . 

With reference to the question whether article 66 or 
article 116 is applicable to the case, it has been pointed 
out bya Full Bench of the Madras High Court in 
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Ratnasabapathy Chettiar v. Devasigamony Pillai (1) 
and by a Full Bench of the Allahabad High Court in 
Sahu- Radha Krishna v. Tej Saroop (2) that, so far as 
the authorities of the Indian High Courts are concerned, 
the law is clear that the limitation for recovery of money 
due on aregistered mortgage bond is six years prescribed 
by article 116. These cases are also useful to show that 


certain observations made by their Lordships of the | 


Privy Council in Ram Dinv. Kalka Pershad (3) and 
in Ganesh Lal Pandityv. Ehetra Mohan Mahapatra (4) 
to the contrary relied on in support of the appellant’s 
case do not have the effect of overruling the long course 
of decisions of the Indian High Courts on the point. 
Article 66 prescribes the limitation for a suit “ on a 
single bond where a day is specified for payment”; the 
period mentioned is three years from the day so 
specified. Article 116 prescribes a period of six years 
for a suit “ for compensation for the breach. of a contract 
in. writing registered.” The word “compensation ” 
in this article docs not place any difficulty in the 
way of applying this article to a claim for money due 
or a registered mortgage bond, for this word does not 
possess the restricted meaning of unliquidated damages, 
but has been held to include a claim for a definite sum 
payable under the terms of a contract—see Tricomdas 
Cooverji Bhoja v. Gopinath Ji Thakur (5) and Ganapa 
Putia Hegde v. Hammad Saiba Vallad Abdul Saib (6). 
And inasmuch as a claim for a personal decree on a 
registered mortgage bond is founded on a contract in 
writing registered there appears to be no cogent ground 
for doubting the applicability of this article. Of the 
numerous cases mentioned in Ratuasabapathy Chettiar 
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v. Devasigamony Pillai (1) and Sahu Radha Krishna v. 
Tej Saroop (2) I desire to refer to the cases of Collector 
of Mirzapur v. Dewan Singh (3), Rahmat Karim v. 
Abdul Karim {4) and Dinker Hari Kulkarni v. 
Chhaganlal Narsidas (5) for their directness upon the 
point. In the first of these it was held that a suit based 
on a covenant to recover the mortgage money upon 


failure of the mortgagor to pay instalments was in 


substance a suit for compensation for breach of 
contract to which the limitation prescribed by article 


- 116 applied. In the second it was held that the 


plaintiff's suit for recovery of money due under a 
registered mortgage bond was governed by article 116 
and not by article 66. In the third it was held that 
where a registered mortgage contains a covenant to pay 
the mortgage money the mortgagee would have, under 
article 116, six years to bring his suit on the covenant. 

Were it not for the observations of their Lordships 
of the Privy Council in Ram Din v. Kalka Pershad (6) 
and Ganesh Lal Pandit v. Khetra Mohan Mahapatra 
(7), there would have been no room for doubt that in 
the present case article 116, and not article 66, applies. 
The question for us is, therefore, whether. in the making 
of those observations their Lordships intended to lay 
down that to a suit to enforce a personal covenant in a 
registered mortgage bond article 66 applied. In Ram 
Din’s case (6) the mortgage was dated the 24th January 
1870, which was before the Transfer of Property Act 
which came into force on the Ist July 1882, and it was 
said to be a mortgage “not under seal.” It is, there- 
fore, probable that the mortgage was not one created 
by a_ registered instrument. This probability is 


(1) (1928) LL.R. 52 Mad. 105. (4) (1907) LL.R. 34 Cal. 672. 
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enhanced. by the statement appearing in the judgment 
of Lord FitzGerald 
“Their Lordships are of opinion that the Law of Limitation 
which says a bond for money must be enforced within a certain 
‘date applies to the specific demand here for a personal decree 
against the defendant ” 


and a further statement, the six years’ limit embraced. 


suits on foreign judgments and some compound.. 


Tegistered securities. Furthermore, the question in 
‘issue before the Judicial Committee was whether in the 
suit upon a personal covenant article 132 applied or not, 
‘and as soon as article 132 was found to be inapplicable 
it would make no difference to the fate of that 
suit, which was filed nearly ten years after the mortgage 
Money with interest had become payable, whether 
article 66 or article 116 applied. Ganesh Lal Pandit’s 
case (1) was also a suit which was not instituted until 
ten years after the debt had become payable and, 
-consequently, whether article 66 or article 116 applied, 
the claim for personal decree was bound to fail. The 
registered mortgage was executed on the 23rd July 1884 
by.an agent under a power of attorney bearing the date 
29th July 1884. So the agent executed the mortgage 


“before he was duly authorized to act on behalf of the 


principal, and if the mortgage deed was presented for 
registration before the 29th July 1884 such presentation 
‘would be void and would thereby render the whole 
mortgage void. In those circumstances there would be 
no duly registered bond in the case to render article 116 


applicable. These and the other reasons given in the 


cases Of Ratnasabapathy Chettiar v. Devasigamony 


Pillai (2) and Sahu Radha Krishna v. Tej Saroop (3). 


lead me to the conclusion that the observations of their 
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Lordships of the Privy Council in Ram Din v. Kalka 
Pershad {1) and Ganesh Lal Pandit v. Khetra Mohan © 
Mahapatra (2) do not militate against the current of 
authority to the effect that a suit upon the personal 
covenant in a registered mortgage bond is governed by 
article 116 and not by article 66 of the Limitation Act. 

Turning to the question as to when the period of 
limitation under-article 116 began to run, it is necessary 
to determine when the respondents’ right to sue on the 
personal covenant arose. The suit was for recovery of 


- the principal amount due on the mortgage and for a 


decree for sale of the mortgaged property in the event 
of the appellant failing to- pay the sum within the time 
allowed by the Court, and for a personal decree for the 
balance in the event of the net sale proceeds being - 
found insufficient to pay up the decretal amount. The 
mortgage was created by two registered mortgage deeds 
of one and the same holding of paddy land dated the 
ilth May 1926 and 6th December 1927 for Rs. 1,500 
and Rs. 500 respectively. In the first of these deeds it 
was stated : 5 cod 


“Please accept in mortgage with possession for Rs. 1,500 for 
a term of three years my paddy and ya lands, * * * * * YI 
shall redeem them if the mortgagees want me to redeem them.” 


In the second deed it was stated that the mortgagor:who 
took the further loan said to the mortgagees : 


“Please pay me a further sum of Rs. 500 on the paddy and 
ya lands, which were mortgaged under a registered deed of the 
11th May 1926 * * * * * for three years from the date of 
payment of this:-further sum. Regarding the said lands, I agree 
to be held responsible in accordance with the terms of the - 
original deed, and at the time of redemption, I shall redeem them 
(by payment of). the original mortgage sum and the further sum.’’ 


(1) (1884) 12 LA, iZ. . (2)_ (4936) LL.R. 14 Ran. 685. 
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In Civil Second Appeal No. 306 of 1935 (1) it was 
held that the mortgage in question made a good approach 
to “usufructuary mortgage” defined in section 58 (d) of 
the Transfer of Property Act but did not fall entirely 
within its ambit and that it was therefore an anomalous 
mortgage. What made it go beyond the ambit of clause 
' (da) of section 58 of the Transfer of Property Act was 
that it gave the mortgagee the right-to require the 
mortgagor to redeem the mortgage. and thereby: 
introduced a personal covenant on the part of the 


mortgagors to repay the mortgage debt. It is not open 


to the appellant in this appeal to challenge, and the 
appellant has not challenged, the correctness of the 
description given in that judgment as to the nature of 
the mortgage, and in any event the correctness of that 
description is not open to doubt. 

The learned advocate for the appellant contends 
. that the period of limitation began to run at the latest 
from the date of the second deed, namely, the 6th 


December 1927, and that even if the six-year period © 


under article 116 be applied to the case, the suit filed 
on the 16th May 1934 was time-barred for the purpose 
of enforcing a claim on the personal covenant. If the 
period began to run from the 6th December 1927, the 
- suit upon the personal covenant would clearly be time 
barred, but it was pointed out in the judgment in Civil 
Second Appeal No. 306 of 1935 (1) that, according to 
the terms of the two deeds, there was a stipulation to 
the effect that for three years the mortgagor would not 
be entitled to exercise his right of redemption and the 
mortgagee would not be entitled to demand redemption 
during that period and that the three years’ period was 
to commence from the time of the second deed. If 
that view was correct, then the suit was filed within the 
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1937 _ period prescribed by article 116. The learned advocate. 
U seis for the appellant contends that all that the expression 
U. SAN. mortgage with possession for three years’ did was to 
Myabu, TeStrict the right of the mortgagor to redeem the 

‘Orre.CJ. mortgage within three years, but it did not modify the 

Clause “I shall redeem them if the mortgagees want me 
to redeem them” and that, therefore, the mortgagees 
had the right to-require redemption, and, consequently, 
the. right to sue for redemption and upon the personal 
covenant from the'time of the mortgage, and thatin the 
result such right could not be said to have been 
postponed for three years from the date of the mortgage. 
This contention appears to me to be quite untenable. 
The primary character of the mortgage was a usufruc- 
tuary mortgage with the result that, unless there was a 
clause granting the mortgagees the right to require the 
mortgagor to redeem the mortgage, they would enjoy no 
such right at all either within or after the expiry of the 
three years. The expression “for a term of three years” 
was, to my mind, inserted to make the three years 
certain, not only for the mortgagor but also for the 
mortgagees. Therefore, the true construction of the 
terms of the mortgage deed is, in my opinion, that for 
three years not only would the mortgagor not be cutitled 
to exercise his right of redemption, but also the 
mortgagees would not be entitled to demand redemption. 
According to the primary character of the mortgage, the 
-mortgagees had no right to require the mortgagor to 
redeem the mortgage at any time and their right to 
require the mortgagor to redeem the mortgage arosc 
only on account of the clause which modified the 
ordinary character of the mortgage and I have no 
hesitation in. confirming the finding in the judgment in 
Civil Second Appeal No. 306 of 1935 (1) that for three 
years the mortgagor would not be entitled to exercise 
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-his right of redemption and the mortgagees would not 
be entitled to demand redemption during that period. 

In the result the appéal fails and it is dismissed 
with costs. . 


BacuLey, J.—I agree that this appeal must be 
dismissed with costs, but in view of the difficulty 
arising from the point of limitation I would like to give 
my own reasons for coming to the conclusion that 
I have arrived at. 

The question of limitation put shortly is this: When 
there isa suit-on a registered mortgage which ultimately 
results in the sale of the property, and the proceeds of 
the sale are insufficient to cover the mortgage debt and 
costs, cana personal decree for the balance remaining 
due be passed against the defendants under a personal 
‘covenant in the registered mortgage bond if a suit is 
filed more than three but less than six years from the 
date upon which the mortgage money first fell due? 
The cases which give rise to the difficulty are Ram Din 
-v. Kalka Pershad (1), which was decided in 1884, and 
Ganesh Lal Pandit v. Khetra Mohan Mahapatra (2), 
decided in 1926, which is also a decision of the Privy 
Council, on the one hand and on the other hand 
' Beti Maharani v. The Collector of Etawah{3), decided 
in 1894, and Tricomdas Cooverji Bhoja v. Gopinath Jiu 
Thakur (4), decided in 1916, both also Privy Council 
decisions. The head note of Ram Din’s case (1) is 


“ where a mortgagee sued in covenant and also to enforce his 
mortgage security, held, that under Act IX of 1871, sch. ii, art. 65 
the personal remedy was barred in three years but that art. 
132 of the same schedule provided a limitation of twelve years as 
against the mortgaged property.” 
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This case was followed in Ganesh Lak» Pandit’s case 


(1), the relevant portion of the head note of which is 


“ where upon a sale under a mortgage decree, which includes 
no: personal decree against the mortgagor, there is deficiency, a 
claim to recover the balance: under a personal covenant in the 
mortgage is barred by Article 66 unless it is made within,a period 
of three years from the date when the debt became payable.” 


On the other hand in Beti Mahaxani’s case (2), altliough 
the head note is silent on this particular-point, the judg-. 
ment of their Lordships starts: by stating 


“this appeal raises questions under the Indian Limitation Act, 


1877. * * * The debt was made payable on the Ist November 


°1876; Nothing has been paid on it. The suit was brought on’: 


the 6th November 1888, more than 12 years after the date of 
payment: The term of limitation-is six years ; so that the plaintiff 
has to prove circumstances which miteriene with this running 


of time.” 
— he statement of facts at the beginning of the report 


shows that the suit was on 2 registered bond. In 
Tricomdas Cooverji Bhoja’s case (3) the suit was one 


for royalties due under a registered lease of certain land. 


It was contended that being a suit for rent the period 
of limitation was three years, but it was held that as the 
lease was a-registered one the suit for rent was in essence 
a suit for compensation for breach of -a contract in 
writing and. pouistored, and therefore limitation was 


six years. 
All these decisions are Privy Council decisions, and 


‘the question is how the apparent contradictions are to © 


be reconciled. 
_ Turning to Ram Din’s case i4), this suit was upon a a 
mortgage dated 1870, long. before the passing of the 
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Transfer of Property Act. The judgment of the Board 
was delivered by Lord FitzGerald, and at the beginning 
of his judgment occurs the words 


“this is a suit instituted by the mortgagee against the mortgagor. 
He seeks to enforce a mortgage not under seal dated the 25th of 
January; 1870, by which certain property was pledged to him for 
a mortgage debt.” : 


“The question immediately arises as to what is the exact 
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-meaning of the words “a mortgage not under seal.” In - 


this country we have not got the distinction between 


documents under seal and documents not under seal, | 


which is so well known in England ; and so far as I am 
aware the use of these words is-entirely unknown. So 
far as I can see that was a case of an English Judge 
lapsing momentarily into the form of words to which 
he was accustomed. A document under seal is a 
document made with greater formalities and having 
greater binding power than a document not under seal, 
and this distinction applies in general in this country 


to documents not registered and documents which are > 


registered. So faras Iam aware in 1870 the registration 


of all mortgages was not compulsory as the Transfer of 


Property Act had not yet come into existence. In 
discussing the question of limitation his Lordship runs 
‘briefly through the Limitation Act and refers to simple 
money demands being generally under the three years’ 
limitation which also applies to suits on a single bond 
and to suits by mortgagors to recover surplus from 
mortgagees. He then mentions six years as being the 
jimitation on some compound registered securities, and 
the tweive years’ period was said to be applicable to 
suits in respect of immovable property. It was argued 
before the Board in this case that the personal covenant 


must be included in the twelve-year period of limita- 
tion because the suit in general was for money charged 
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on immovable property. It.was held that the twelve- 
year limitation period did not apply and the suit, which 
was in fact brought after a period of nearly ten years, 


was barred because the period of limitation for 


the personal remedy was three years only: I do not 
think that one’s powers of surmise would be-unduly 


strained if we take it that the mortgage decd. in this. 


case was unregistered, and that was what his Lordship: 
was referring to when he referred to the mortgage as 
one not being under seal. 

In Ganesh Lal Pandit’s case (1) it is clear that a 
very extraordinary condition of affairs had arisen. The 
suit was one, among: other things, to set asidé certain 
conveyances which had been exccuted in consequence 
of a compromise which had been arrived at between 
the parties in connection with a suit on a mortgage. A 
mortgage decree had been passed and the mortgaged 
property had been put up tosale leaving a deficiency of 
about Rs. 47,000. No personal decree for the balance: 
had been passed, but a compromise was arrivéd at: - 
under which alady named Suryamani, who was supposed 
to have executed the bond, was to make ‘certain © 
conveyances for the amount then in question. It was: 
held that the mortgage suit having been filed ten ycars 
after the date upon which the money fell due no personal 
decree could have been passed against Suryamani and. 
there was therefore no consideration for the compromise 
arrived at in consequence of which the transfers were 
executed. In this case the Board distinctly purported - 
to follow Ram Din’s.case (2), and said that the period of 
limitation fora personal decree for the balance of the 


money was three years, From the judgment, however, 


it can be gathered that this mortgage bond was really 
not binding on Suryamani atall : it was executed on the 
29th July 1884 by a person named. Lakhan Mahanty 
“(1) (1926) LL.R. 5 Pat. 585. (2) (1884) 1210.12, 
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who purported to be acting under a power of stioniey, 
but the power of attorney that gave him power to 
execute a registered mortgage bond was dated six days 
later than the date of the mortgage. It may be 
presumed that the sale of the mortgaged property was 
held to be good because that took place under a mortgage 
decree : because for some reason or another the mortgage 
decree was passed in a suit which was heard ex-parte 
against Suryamani. Though the sale, having taken 
place under a decree which was valid, could not be 
impugned, nevertheless the claim for a personal decree 
could only be under the mortgage itself, and that mort- 
gage obviously was not binding upon Suryamani as it 
was cxecuicd by a man who at the time he executed it 
had no power authorizing him to do so. It may further 
be noted that in both these cases the contention before 
their Lordships was that the twelve-year period of limita- 
tion applied because the suit was one for money charged 
~ upon immovable property. In. both cases the time that 
had lapsed before the filing of the suit was about ten 
years, and therefore the claims which were held to be 


_barred would have been barred whether the period of | 


limitation was three years or six years ; and it must be 
remembered that it is an elementary principle that al} 
decisions are only decisions upon the Rate of the 
_ particular case. 

Turning now to the other ‘two decisions, of the Privy 
Council, in Beti Maharani’s case (1), which was a suit 
on a registered bond, it was stated ‘in the judgment as 
though. no other contention had been placed before 
the Board but that the périod of limitation for money 
due on a registered bond was six years. 


In Tricomdas Cooverji Bhoja’s case (2) the ice. 


‘tion be fore eee Lordships was whether the period 
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should be three years. or six years, and that is the . 
position of affairs which we have to deal with in this 
case. In the judgment it is stated, referring to the 
different Limitation Acts, on page 767 


“both these Acts draw, as the Act of 1859 had drawn, a broad 
distinction between unregistered and registered instruments much 
to the advantage of the latter.” 


It was further pointed out that the word “compen- 
sation ” is used in a very wide sense, and there it is said 
that the Board accepted the interpretation so often and 
so long put upon the Statute by the Courts in India, 
namely, that Article 116 included all suits in which the 
claim could be regarded as compensation for breach of 
contract in writing registered. It seems to me that these 
two cases, in which a period of limitation of six years 
has been held to be applicable, can hardly be said to be 
over-ridden by the other two cases in which the Board 
were mainly occupied in laying down. that a period of 
12 years did not apply. 

The view which I have set forth has been meri: 
after considering Ganesh Lal Pandit's case (1), by a 
Full Bench of the Madras High Court in Ratnasaba- 
pathy Chettiar v. Devasigamony Pillai (2) and bya Full 
Bench of the Allahabad High Court in Sahu Radha 
Krishna v. Tej Saroop (3), and it seems to me that this 
Court would be justified in accepting the view of the 
Privy Council cases which is laid down by these two 
Full Bench decisions, 


SHARPE, J.—The sole point in this appeal is whether 
Article 66 or Article 116, of the First Schedule to the 
Limitation Act, applies in the present case. My 
brother Baguley has at the outset of his judgment stated 


(1) (1926) TL. R.§ Pat. 585. (2) (1928) LLL.R. 52 Mad. 105, 
(3) (1929) LLL.R. 52 All. 363,. 
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the question in precisely the same terms as I myself 
- should have done and I need not repeatthem. In view 
-of the decision in Civil Second Appeal No. 306 of 1935 
of this Court (1) as to what is the correct description 
-of the nature of the mortgage in the present suit it is 
clear that, were it not for the observations of their 
Lordships of the Privy Council in two cases, the one an 
Allahabad case in 1884 (2), and the other a compara- 
tively recent Patna case (3), there would, as my brother 
Mya Bu has alceady stated, be no room for doubt that 
in the present case Article 116 and not Article 66 
‘applies. 

I have had the benefit of reading the judgments of 
both the other members of the Court and it is enough, 
therefore, for me to say that I agree entirely with what 
they have both said in regard to the true meaning and 
effect of the observations of their Lordships of the 
Privy Council in those two cases; and for the reasons 
‘which both my learned brothers have given, which it 
‘is unnecessary for me to repeat, I concur with the con- 
clusion at which they have arrived, namely, that there 
is nothing in the two Privy Council cases which I have 
mentioned which precludes as from holding, in accord- 
ance with the current of authority obtaining in Indian 
High Courts, that Article 116 and not Article 66 governs 
the present case. 

I peso’! agree that this appeal fails and nist 
be dismissed with costs. , 


er tnt ngs : 


(1) (930 LLR14 Rev. 685. (2) (4884) 12 £19. 
(3) (1926) ELAR, 5 Pat. 585, 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley, end Mr. Justice Sharpe. 


MOHAMED HAJEE VALLI MAHOMED 


v. 
VEDNATH SINGH ann orners.* 
Appellate Court's power to dval wilh cvidence—Conflict of oral evidence—Judg- 
mut of High Court ou Original Side—Judgments of subordinate Courts, 


The principle laid down in Chinnaya v.U Kha is thal where there is a’contlict 
of oral evidence, and the issue in the case depends upon the credibility of the 
witnesses, the High Court will not, in its appellate jurisdiction, when the appcal 
is one from the Original Side of the Court, interfere with such a decision unless- | 
it comes to the conclusion that the Judge on the Original Side was plainly 


wrong. 3 ey 

This principle is not however necessarily applicable to findings of fact by 
all Courts in this country. An appellate Court is not bound to follow this: 
principle in dealing with appeals from the decisions of Courts inferior to the- 


High Court. © 
Chinnaya v. U Kha, LLB. 14 Ran, 11, expiained, 


Foucar {with him Soorma) for the appellant. 


’ Hay (with him Shukla) for the 1st and ‘2nd:.respon- 
dents. i 

The suit was brought in the District Court of 
Toungoo under Order 21, rule 63 of the Civil Proce- 
dure Code and also under s. 53 of the Transfer of 
Property Act by the plaintiffs to obtain a declaration: 
that a transaction in a certain registered sale deed 
was fraudulent, collusive and benami and that the 
property the subject matter of the sale deed was liable 
to attachment and sale in execution of a certain decree.. 


“The District Court passed the decree as prayed 


and one of the defendants brought this appeal. The 


- appeal involved a pure question of fact and the High 


Court after considering the evidence confirmed the 
judgment of the District Court but varied somewhat 





* Civil First Appeal No. 175 of 1936 from ‘the judgment of the District 
Court of Toungoo in Civil Regular No. 13 of 1934, ; 
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the order as to costs. ‘There was a conflict of evidence, 
and the Court’s attention was drawn to the case of 
Chinnaya v. U Kha, reported at 14 Rangoon, page I1. 
‘The present report is confined to the consideration and 
applicability of the principle laid down in that case. 


SHARPE, J.—[{After setting out the facts of the case 
.and discussing the evidence continued :] In the course 
-of my consideration of this case I have naturally given 
. some thought as to the correct way in which this Court 
should approach an appeal such as the present one, 


which, as it now appears, involves really a pure question . 


of fact. I am familiar with the principle established 
“both by the recent (English) House of Lords case of 
Powell vy. Streatham Manor Nursing Home (1), and 
the earlier (Scotch) House of Lords case of Clarke 
v. Edinburgh Tramways Co. {2). 1 have therefore 
‘deemed it right to investigate how far, if at all, 
the principle laid down in those two cases has any 
application to Burma. I have only found one Rangoon 
decision touching upon the subject, and that is the 
recent case of Chinnaya v. U Kha (3), wherein Lord 


Shaw’s speech in the House of Lords in the above- 


‘mentioned Scotch case was referred to by Sir Arthur 
Page, the then Chief Justice, who held, and with whose 
judgment Mr. Justice Mya Bu agreed, that the principles 
‘enunciated in that decision ought to be applied by this 
“Court at the hearing of appeals from decrees or orders 
Passed by learned Judges sitting on the Original Side 
of the Court. F 

J have looked carefully at this Rangoon case and I 
- would take ‘this opportunity of pointing out that the 


head-note in that case goés too far and appears to lay} 


‘down a general rule for appellate Courts, no matter 


(1) (1935) A.C, 243, - ~ (2) (1916) S.C, (H.L.) 35. 
: (3) (1935) LL.R:14 Randi 
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1937 what the tribunal from which the appeal is brought.. 
ee A perusal of the judgment, however, shows that the: 
vaur final sentence in the head-note should read : 

MAHOMED . : 
oie “This High Court will not, in its appellate jurisdiction, when. 
Sine. ethe appeal is one from the Original Side of the Court, interfere: 
Suarre, J. i with such a decision unless it comes to the conclusion that the 
Judge on the Original Side was plainly wrong.” : 


As I have said, I can find no other Rangoon decision: 
dealing with the English principles to which I have 
referred. Doubtless some day it will be necessary for 
this Court to lay down the principles which should. 
‘guide it on the hearing of an appeal from the decision — 
of a District Judge upon a question of. fact only, 
but so far no such principles have been laid down. 
‘Fortunately, perhaps, il is unnecessary for us to lay 
down any such principles in the present case ; we need. 
not do so because there is sufficient material upon which 
we can ourselves decide the only question of fact which 
it is necessary to have decided, and because, after along. 
and careful consideration of all the evidence in the case 

. {except exhibits E, F and G to which I will refer again. 
in a moment) we have no doubt as to the correciness: 
of the learned District Judge’s decision of the question.. 


[The judgment concluded with the findings and the: 
order for costs. ] 


BaGu Ley, J.—I agree with the order proposed by 
my brother in the main judgment in this case. I only 
wish to add one. comment with regard to Chinnaya v. 
U Kha (i). In this case the late Chief Justice laid down 
that this Court while hearing appeals from the Original 
Side should follow the rule laid down in Powell v. 
Sireatham Manor Nursing Home (2). He went no- 
further than that. It must be remembered that the 


(1) (1935) LLR. 14 Ran, 11. (2) (1935) A.C. 243. 
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House of Lords was dealing with a class of appeals 
arising from cases tried either by the High Court in 
England or by the County Courts, Court /swhich are 
presided over by members of the Bar of proved ability 
who have had years of experience before they are 
appointed : in the same way that Judges of this Court 
are appointed. It is clear that findings of fact by Judges 
-of that description have got to be dealt with on different 
lines from findings of fact arrived at, perhaps, by 
Township Judges who may be appointed almost direct 
from the University. These Judges have not always 
the expeériciice nor perhaps the ability of County Court 
Judges or High Court Judges, and it seems clear to me 
that their decisions on points of fact or the credibility 
of evidence can never be regarded as having the same 
_ weight as findings to which the late Chief Justice was 


referring. The case of Chinnaya v. U Kha (i) doesnot 
lay down a rule applicable to findings of fact a all. 


Courts in this country. 


{{} (1935) E.L.R. 14 Ran. li. : 
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APPELLATE CIVIL. - 
Before Mr. Justice Baguley, and Mr. Tsttée Sharpe. 


L, AH CHOY 
. v. 
MAUNG TAUNG GYAW anp oTHERs.* 


Mortgage decree—Appeal ‘by mortgagor—Appeal distsisscd with costs—Costs as 
personalidecrce—Form and terns of the decree—Costs forming part of mort- 
Sage moncy. 


Where a mortgagor unsuccessfully appeals against a mortyage decree passed 
against him and in dismissing the appeal the appellate. Court awards costs 
against him, the order forcosts is ordinarily regarded as a personal decree 
against him. This is specially so where the form and terms of the appellate 
Court’s decree show it to be a personal order. Such costs do not form part of 


. the mortgage debt so as to prevent the dcerce holder frum claiming them in the 


event of his personal remedy for the mortgage debt being barred. 


Balthazar & Son, Lid. v. Aga Ali Yezdi, 1.L.R. 14 Ran. 538; Dambar 
Singh v. Kalyan Singh, L.R. 40 All. 109; Maung Po Mya vy. MAS. Firity 
LL.R. 9 Ran. 186; Raj Kumar Singh v. Sheo Narayan Sahu, LL.R. 35 Cal. 431; 
Sheo Darshan Singh v. Beni Chaudhri, L.L.R. 48 All, 425, distinguished. 


K. C. Bose for the appellant. 
Eunoose for the respondents. 


BaGULEY, J.—The appellant sued Shwe Paing, whose 
heirs and legal representatives are respondents to the 


- present appeal, on a registered mortgage. The amount 


originally advanced on the mortgage was Rs. 20,000 
but apparently no interest was ever paid. The suit 
was filed only just before twelve years expired, so the 
total. amount due at the time of filing the suit was 
Rs. 53,750 but only Rs. 50,000 was claimed. Shwe 
Paing defended the suit but the Court found against 
him and the judgment ends with the passage “ A preli- 


minary decree for sale in the usual form is passed with . 


costs. Items 1, 2 and 3 will be excluded,” and in 





_, .* Civil First Appeal No. 3 of 1937 from the order, of the District Court of 
Amherst in Civil Execution No. 25 of 1936. 
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consequence a preliminary decree for sale of the mort- 
: gaged property in the form as amended by the Rule 
‘Committee of this Court was drawn up, the operative 
part running as follows : 


“It is ene ordered and decreed that thé « sum of Rs. 2,400 

_ being costs of this suit shall be paid by the defendant to the 

‘plaintiff and it is declared that the amount due to the plaintiff by 

the defendant is the sum of Rs. 52,400 being the balance account 
.as shown in the Schedule A hereto ; ” 


and Schedule A is filled up with two items, Rs. 50,000 
principal and interest-and Rs. 2,400 costs. 

Shwe Paing was not satisfied with this and he 
appealed to this Court. His appeal was dismissed and 
the decree of this Court, after stating that the appeal be 
and the same is hereby dismissed, goes on to say that 
the preliminary mortgage decree “be confirmed as 
follows” and then the decree was ated in full, and 
= this it proceeds 


“ And it is further ordered that the appellant-defendant afore- 
_:said do pay to the respondent-plaintiff aforesaid the sum of rupees 
1,200 (Rupees one thousand two hundred only) being the amount 
‘of costs incurred’ by the respondent-plaintiff aforesaid in this 
Court.” : 


In due course the property was brought to sale and 
it was bought in by the decree-holder for Rs. 18,400. 
The decree-holder applied under Order 34 rule 3 (4) 
for a personal decree for Rs. 21,600 being the sum 
total of interest that had accrued due during the six 
‘years immediately preceding the institution of the suit 
and the costs of the suit, i.c., Rs. 3,600. This. appli- 
cation was dismissed by the District Judge on the 3rd 
November 1936 : a 


“ The glist for personal decree is therefore dismissed 
-with, costs, advocate’s fee Rs. 17.” - zi 
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Meanwhile in execution case No. 25 of . 1936 the.» 
plaintiff had filed an application for execution for costs. 


_ alone, in the. ordinary form in which applications for 


execution are made out. Under heading 7 he entered. 
“ amount decreed for costs, Rs. 2,400-0-0, appellate costs,.- 
Rs. 1,200-0-0 ” and then the costs of the application and 
so on. Objection was raised and on the 3rd November» 
1936, the same day on which the. application for a 
personal decree was dismissed, the learned Judge in a 
Diary order after reference to Yeadi’s case (1) stated that. 
“ costs cannot be recovered if the original mortgage debt i ‘is barved. 


and the mortgaged property has been sold. - Under these circum- 
stances the execution application is dismissed.” . 


Against this Diary order the present appeal has been 


‘filed while the order refusing a personal decr ee has not 


been appealed against. 
The first case quoted is Maung Po Mya V. M. AS. 
Firm (2}. The head-note of this case runs thus : 
“In a suit between the mortgagee and the mortgagor only, costs: 
are ordinarily to be regarded as part of the mortgage money and 


execution in respect of costs in such a suit can ordinarily be had 
only after a final personal money decree has been passed, the 


. costs being included in the money payable under the decree on 


the mortgage and being recoverable only as part of that money 
and not as costs.” 


- But in the judgment there is a passage in the nature of 


an. obiter dictum at page 200 


“I think therefore that a final perscnal_ money decice for costs 
may be given against the mortgagor in a case where the personal 
remedy of the mortgagee against the mortgagor for the mortgage 
money and interest thereon is time-barred.” 
» But in. Balthazar & Son,.Lid. v.. Aga Ali Ramzan 
Yeedi (1) a Judge of this Court sitting on the Original 
Side held that a preliminary decree framed in accord- 
ance withForm No .5 followed-the ordinary rule that 
(8) (1936) LL, 14 Ran. 538. (2) (1931) LL.R. 9 Ran. 186, 


1938] RANGOON LAW REPORTS. 


costs in a mortgage suit form part of the mortgage debt 
and when. the personal remedy of the decree-holder had 
become barred he could not claim a personal decree for 
costs alone. 

So far as the decree in the present case is concerned, 
it seems quite clear that the passage at the beginning of 
“the decree which directs the defendant to pay certain 
costs to the plaintiff” cannot be regarded as a separate 


59 


1937 
L. Ad CHoy 
A 
MAauNG 
TAUNG 
GYAW. 


BaGutey, J.. 


personal order to pay costs. Taking the decree as it . 


stands there are two orders with regard to Rs. 2,400 
costs. The initial order with regard to costs was 
intended to be used only when there. was a special order 
for costs passed against one defendant or another, and the 
fact that. costs are mentioned in two places, once in 
Schedule A as part of the amount due on the mortgage, 
and once as being ordered to be paid by the.defendant 
shows there is a redundancy. In the judgment it is 
clearly expressed that the mortgage decree was one of 
the ordinary kind. The decree having been filled in in 
this unfortunate way obviously requires explanation and 
explanation is to be sought in the judgment: so I am 
of opinion that the Rs. 2,400 costs of the original Court 
- must be regarded as merged in the mortgage money. 
So far as Rs: 1,200 costs in the appellate Court are 
concerned, the matter stands on a different footing. 
The appeal was one by the defendant : the appeal was 
dismissed : the decree of the trial Court was confirmed 
exactly as it stood. and there. was a further order that 
the defendant should pay to the plaintiff Rs. 1,200 more 
in the way of costs. One can well understand that 
costs of the trial Court may be regarded as part of the 
mortgage money when _ the mortgage is a simple mort- 
age because, in the event of the mortgagor defaulting 
on the simple mortgage, the only remedy which the 
mortgagee has isto file a suit. It has been laid down by 
the Privy Council that in the case of a simple mortgage 
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the mortgagee gets a debt, with the right, in the event. 
of default, to bring the mortgaged property to sale 
through the agency of the Court ; the assistance of the 
Court Is, so to speak, always envisaged in the case of a. 
simple mortgage. The ordinary expenses of a mortgage 
suit, therefore, have to be envisaged as a very frequent 
addition which may have to be ‘made to the mortgage, 
and sometimes of course an appeal by the plaintiff may 
be necessary and the same rule possibly might apply. . 

That an unsuccessful defendant should necessarily 
appeal is not so obvious. Unsuccessful defendants 
should not appeal when the appeals are going to be 
unsuccessful : also decree-holders’ expenses are incurred 
by these appeals and when the mortgage security is 
insufficient this would mean that an unsuccessful 
defendant who makes an appeal unsuccessfully can 
inflict upon the successful plaintiff the costs which, if 
they are merely part of the mortgage moncy, he can 
never recover from the property, nor from the defen- 
dant personally in many cases. I think, therefore, that 
in this case, where the defendant’s appeal was 
unsuccessful and where a decree is awarded, as it is in 
the present case, the order for payment of Rs. 1,200 
costsin the appellate Court must be regarded asa 
personal decree against the defendant. 

The cases quoted. by the respondent on this point 
can ail, I think, be distinguished. 

Raj Kumar Singh v. Sheo Narayan Sahu (1) can be 


differentiated from the present case because in this 


case it was the plaintiff who appealed to the High 
Court and the question before the Court was whether 


- the decree for costs could be executed before ‘the - 


mortgaged properties had been sold. The question of 
costs in a plaintiff's appeal is on a different footing from 
the question of costs in a defendant’s appeal. 

re (1) (£908) LLL.R, 35 Cal,.431. 
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Dambar Singh v. Kalyan Singh (1) was a case in 
which the defendant’s first appeal was successful and it 
was only in the High Court on second appeal that the 
plaintifi got his mortgage decree. In this particular 
case the Court took into consideration the actual 
wording of the form of the decree and the practice of 
the Court and although the actual form of the order for 
costs is the same as the one in the present case the 
learned Judges said “If the decree of the High Court 
‘ had expressly followed the judgment, we do not think 
it could be contended that Dambar Singh was personally 
liable for the costs.” This differs somewhat from the 
judgment passed in the present case. 

In Amina Bibi v. Ram Shankar Misra (2) it is 
pointed out that in matters of this kind each case must 
depend on its own decree. 

Sheo Darshan Singh v. Beni Chaudhri (3) can easily 
be distinguished because in that case the suit was for 
redemption. 

‘In the present case the judgment of this Court in 
appeal makes it, I think, perfectly clear that the Court 
was of the opinion that the appeal should never have 
been brought. The respondent's advocate was not 
called upon and. the judgment is about six lines. In 
actual form this decree makes the defendant personally 
responsible for the costs, and I see no reason to doubt 
that that was the intention of the Court, particularly in 
a case like this where the personal remedy for the 
balance of the money ordinarily due on the mortgage 


was barred, and unless there was a personal order for 


costs the respondent would have been brought to the 


- appellate Court for no good purpose whatever and ‘with 


no possible —— of recovering its costs, 





(1) (1918) ILLR:40 AM. 109, (2) (1919) LL-R, 41 All. 473, 
- 3) (1926) LLL.R. 48 All. 425, 
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For these reasons I would alter the order dismissing - 


L. Au Cuoy the application for execution and would direct that. 


anne 
TAUNG 
Gyaw. 


BAGULEY, J. 


it proceed, but only for the purpose of recovering 
Rs, 1,200 awarded in the appellate Court. The. appel- 


lant has-been only partly successful. I would pass no 


orders as regards costs of this appeal. 


SHARPE, J.—The first point in this appeal is whether 
the opening words of the second paragraph of the 
decree passed on the 22nd May, 1935 by the District 
Judge of Amherst in Civil Suit No. 20 of 1934 can be 
regarded as a separate and special personal order 
directing the defendant to pay to the plaintiff the sum 
of Rs. 2,400 for costs of suit. As my brother Baguley 
has pointed out, taking the decree as it stands, there 
are two orders in regard to those Rs. 2,400; therefore — 
it is argued that the plain meaning of such repetition, 
especially when the decree opens, as it does, witha 
specific statement as to the payment of the costs, is that 
it amounts to a personal: order. But regard must be 
had to Form 5 in Appendix D to the Code of Civil 
Procedure, as modified by the Rule Committee of this 
High Court, from a perusal of which Form it appears 
that this present decree merely follows the prescribed 
form. If the decree is to follow the form, as it must 
do, how else can an order, where no personal liability 
is intended, be drawn up? This present decree is | 
in the form in which it would be even were it agreed 
that no personal order was intended. Therefore the 
argument presented to us on this matter on behalf of 
the appellant must, in my judgment, fail. 

A second point arises in regard to the Rs. 1,200, 
being the costs of an unsuccessful appeal which this 
Court ordered the appellant-defendant to pay to the 
respondent-plaintiff. Those costs stand on an entirely 
different footing. Without examining the reasons for 
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their doing so as my brother Baguley has done {and=I 
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would add that I entirely agree with all he has said on L. 4s Saal 


that point) I will content myself with adding that, quite 
apart from the obvious good sense of the matter, the 
decree in Civil First Appeal No. 107 of 1935, in this 
Court, is, from-its very form and terms, clearly a 


personal order against the appellant-defendant to pay | 


the Rs. 1 ,200 to the respondent-plaintiff. Therefore in 
my judgment the appellant in the present appeal should 
succeed on this second point. 

I accordingly agree with my brother Baguley that 
the order proposed by him is the one which we should 
pass. I also agree that each of the parties to this appeal 
should bear their own costs. 


‘APPELLATE CRIMINAL. 


Before Mr. Justice Mosely. 


PAW DIN v. THE KING.* 


Theft and mischief—Separate and distinct offences—Separate sentences for each 
offence at one triai—Cattle grazing in jungle—Possession of owner— 
Separate punishments for two offerces—Offences ‘need sot be distinct— 
Criminal Procedure Code, s. 35—Penal Code, ss. 71, 379, 429. | 

‘The accused stole a bullock from the jungle, where it was put to graze 
‘by its master, a cartman, and then killed it for food. He was convicted of 
the offences of theft and. mischief at one trial and was sentenced separately 
for each offence. “Held that the sentences were legal. 

Theft and mischief are two distinct offences covered by two are 
definitions and punishable separately as such, 

Emperor v. Bhawan Surji, 38 Bom. L.R. 164, followed. 

Hussain Buksh v. King-Emperor, 1.L.R. 3 Pat. 804.; Jairo v. Emperor, 
41916) Cr. L.J. Vol. 17, Sind J.C.’s Court, 238 ; Madar Saheb atid another, 
4{1905) 1 Weir 497.; Qucen-Embpress v. Aung So, (1893-00) P.J.L.B. 633 ; Oucen- 
Empress v. Paik Hmwe, (1892-96) 1 U.B.R. 241, dissented from. ; 

Cattle turned ont to graze in the pasture or jungle are still in the possession 
of the owner unless the contrary is shown, and the taking of such cattle is theft 
and not criminal misappropriation. 





* Criminal Appeal No. 813 of 1937 from the order of the Subdivisional (S.P:) 
Magistrate of Allanmyo in Criminal Trial No. 93 of 1937. 
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_ Queen-Empress v. Nga Thein O, (1892-96) 1 U.B.R. 238, referred to. 


Under s, 55 of the Criminal Procedure Code, as amended, it isnot necessary 
in order to give separate punishments that the two offences should be distinct ; 
and a man can be convicted of and separately punished for any two offences,. 
subject to the provisions of s, 71 of the Penal Code. : 


King-Emperor v. Mi Hiwa, 1.L.R. 12 Ran. 419, referred to. 


MosELy, J.—The appellant Paw Din stole a bullock. 
from the jungle, where it was put to grazc by its master, 
a cartman, and then killed it for food. He had -three 
previous convictions, for theft, cheating, and taking 
ransom, for which he: served two seats rigorous 
imprisonment in each case. No doubt all three cascs 
were concerned with cattle. In the present case he was 
sentenced by the Special Power Subdivisional Magistrate 
to three years’ rigorous imprisonment on a charge under: 
section 379, Penal Code, and to two yeurs’ rigorous 
imprisonment on a charge under section 429, Penal 
Code, the sentences to run consccutively, 

This appeal was admitted only for consider ation of 
the question whether the separate sentences were. legal 
or proper. In my opinion, the question is purely 
academic, as, if-one was found to be illegal, the other 
would have to be enhanced to the extent of the combined 
sentences, in view of the previous convictions. 

It appears to me, however, that the sentences werc. 


legal and justified. 1 notice that i in a former,case, where 


an accomplice of the present accused was tried and 
convicted of theft (the present accused then having 
absconded), the conviction was altered in appeal te 


‘one under section 403, Indian Penal Code. This was 


incorrect. I agree with what was said in Qucen- 
Empress v. Nga Thein O- (1) that cattle turned out to 
graze in the pasture or jungle are stilt in the possession. 
of the owner unless the contrary is shown, and the taking 
of such cattle is theft and not criminal misappropriation.. 


PT a a et ea 
(1) (1892-96) 1 U.B.R. 238. ; 
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As to the combined charges, it was held in Queen- 
Empress v. Nga Aung So and others (1) that the law does 
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not contemplate that a thief should be more severely uz kine. 


punished because he rendered the recovery of the stolen 
property impossible. It was added that if the bullock. 


had merely been maimed to prevent its recovery 
the conviction for both theft and mischief could be 
supported. 

The same view was taken in Queen-Empress Vv. 


Nga Paik Himwe(2). Here it was said that to constitute 


the offence of mischief the ofender must act with intent 
to cause wrongful loss.; that by stealing a bullock a 
thicf had taken it dishonestly, according to the defini- 
tion in section 378, Indian Penal Code, and to de a 
thing dishonestly is defined in section 24 as doing it 
with the intention of causing wrongful loss : therefore, 
it was said, the wrongful loss to the owner of the 
bullock was already caused, and there could be no 
_ intention of causing him wrongful loss when the animal 
was slaughtered. It appears to me that, on the face of 
it, this ignores the fact that the theft might merely 
ensue in a temporary deprivation to the owner of the 
animal, and that the slaughter of it must ensue in a 


_ permanent deprivation of the animal, so that further 


or aggravated ‘wrongful loss could be caused aftér 
the offence of theft, by a further offence of mischief. 
Madar Saheb and another (3) is to the same effect 
Jairo and another v. Eniperor (4) is also to the same 
effect. The judgment is based on the curious ground 
that the object of the destruction of the animal was no 
doubt that-of benefiting the offender, and not of injuring 
. the complainant and, therefore, did not amount to the 
offence of mischief. It was overlooked that the offence 








- (1) (1893-00) PJ.L.B. 633. (3) (1905) 1 Weir, 497, 
(Zj, (1892-96) 1 U.B.R. 241. (4) (1916) Ce. L.J. Vol. 17, Sind 
: a J.C’s Coert, 238, 
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of mischief, by its definition (section 425, Penal Code), 
comprises not. merely acts that were committed with 
intent to cause wrongful loss, but also acts committed 
with the knowledge that they were likely to cause 
wrongfulloss. Hussain Buksh Mian v. King. Emperor (1} 
is a decision to the same effect. 

It is to be noted that when the earlier of ee 
rulings were published (those before 1923), section 35 
of the Criminal Procedure Code contained the word 
“ distinct ’, which is omitted in the present Code. The 


section now reads : 


“When a person is convicted at one trial of two or more 
offences, the Court may . . . . sentence him for such 
offences . 5 + + +” 
It is not necessary now, in order to give separate 
punishments, that the two offences should be distinct, 
and a man can be convicted of and separately punished 
for any two offences, 'subject to the provisions of section | 
71 of the Agree See on this King-Emperor Vv. 
Mi Hiwa (2). In the present case, not only are the two ~ 
offences ae om they are covered by two separate 
definitions, and were committed at different times. [ 
would respectfully agree with what was said in Emperor 
v. Bhawan Surji (3), whichis quoted here in extenso : 


“ These two offences are distinct offences and constitute two 
different acts falling within the definitions of theft as well as of 
mischief. For the offence of€theft what is necessary is ‘ the 
dishonest removal of moveable property out of the possession of 
any person without his consent ’, and the essence of the offence 
of mischief is the wrongful destruction or diminution in the value 
of any property so as to cause loss or damage to any person. 

Itis true that the element of dishonesty, that is to say, the 


causing of. wrongful loss or wrongful gain to some person, is a 


common element in both these offences.. But it cannot be said 
that simply because the accused has caused wrongful loss to 


(1) (1924) LL.R. 3 Pat, 804. (2) (1934) LL.R..12 Ran. 419. 
(3) 38 Bom. L.R. 164, 166. 
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-another person by taking.away his property without his consent, 
the subsequent act of destruction of that property would not be 
.an offence because the wrongful loss is already caused by taking it 
j away from its possessor. Wrongful loss te a person can be caused 
_ in a variety of ways. Wrongful loss to a person whose property 

is stolen may be a temporary loss so Jong as he is kept out of its 
possession without his consent, while the wrongful loss to a 
person whose property is destroyed is a permanent loss. The 


nature of the Joss in both cases is. different and falls under the 


definitions of distinct offences.. Itis, therefore, possible to commit: 
the offence of mischief in respect of the stolen property even 
though some loss has already been caused to its possessor by the 
offence of theft. The explanations to-section 425 say that the 
offence of mischief may be commitied with regard to any property; 
and against a person who may not be the owner of the property, 
and it may be committed with regard te the offender’s own 
property. This would show that the essence of the offence of 
mischief consists in the wrongful destruction or diminution in 
value of the property, whether it is one’s own, or somebody else’s. 
_ It seems to me, therefore, on the wording of ss. 378 and 425, 
Indian Penal Code, that these two acts are distinct offences, and 
that the intention to cause wrongful loss by the’ destruction of 
property is different from the intention to cause wrongful loss by 
its mere removal from a person’s possession. 

It may be noted that ss. 428 and 429 deal with certain 
aggravated forms of mischief one of which is killing certain 


animals and are made punishable with a higher sentence. Thus 


killing an animal in certain cases is madé a distinct offence. A 
mar may thus simply kill an animal without stealing it; and if his 
case falls under the definition of mischief, he would be guilty of the 
-offence of aggravated form of mischief in certain cases, or he may 
at first intend to stéal it and thereafter intend to kill it, in which 
case, there is no reason why the two. acts which are both 
recognized as distinct offences should not be‘punished as such. 
Even if the anima! is stolen with the intention of subsequently 
‘killing it, and thereafter it is killed, the legal position would not 
be different.” meee De 

There was ample evidence of the commission. of 
the crime, which I do not propose to discuss. The 
sentences passed were, in: my ' epinion, proper Oies. 
This appeal will be dismissed, 
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PPELLATE CIVIL. 


Before Mr, Justice Baguley, and Mr, Justice Sharpe. 


M.K. AHMED EBRAHIM ROWTHER 
: v. 
O.T. MOHAMED MEERA SAHIB.* 


Judgment— Letlers Patent, clause 13-—- Rejection of application for leave to sue 
as pauper—Civil Procedure Code, O. 33, rr. 2, 4, 5—Rejection of petition— 
No decision of matters in issue—Continuation of plaint with court-fee 
attached—Matter of procedurc—Substantive rights not conferred by Code. 

An order passed by a Judge on the Original Side of this Court dismissing. 
an application for leave to sue as a pauper is not a judgment witha: clause 13 of 
the Letters Patent and no appeal lies therefrom. 

In re Dayabhaiv, AMM, Murugappa Chettiar, 1.L.R. 13 Ran. 457, followed. 

Under Order 33 of the Civil Procedure Code, as recast by the High Court, a 

plaint is not rejected automatically if the petition is rejected, for the Court. 
may allow the plaint to continue if itis supported by the necessary court-fee. 
The rejection of the petition for leave to sueas a pauper does not finally , decide 
the matters in issue between the parties ; the plaintiff can-still file his plaint im 
the ordinary way with proper court-fee attached. The Civil Procedure Code 
does not confer a substantive right and all that the plaintiff loses is the right to- 
a certain procedure, and this is not a final determination of the matters in issue- 
between the parties. 

Baba Sah v. Purushothama Sah, LL.R. 48 Mad. 700; Maurice v. The: 
Secretary of State for India, Civil Misc. Ap. 31 of 1935; HAC. ‘Ran. ;, 
S, M. Mitra v. Corporation of the Royal Exchange Assurance, Civil Misc. Ap, 
134 of 1929, H.C, Ran. ; Tuljaram v. Alagappa Chettiar, LL.R. 35 Mad. 1,. 


dissented from. 
N..M. Cowasjee for the appellant. 
Doctor for the respondent. 
BacuLeyY, J.—This is an appeal against an. order 





passed by the. learned Judge on the Original Side 


dismissing the appellant’s application for leave to sue 
asa pauper. A preliminary point has been raised that 


no appeal lies. In my opinion this preliminary point. 
isagood one. It is admitted that an appeal will not 


lie against this as an order under the Civil Procedure 


ee 
“"* Civit Misc. Appeal No. 31 of 1937 from the order of this Court on the: 
Original Side in Civil Misc, Case No. 220:of 1936. . ; 
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Code, ‘but it is argued that the order amounts to 


a judgment under. clause 13 of the Letters Patent. 
What a. judgment is has been laid down by this Court in . 


In re Dayabhai. Jiwandas v. A.W.M. Murugappa 
Chettiar (1), and. on page 475 there occurs the passage 
“T any of opinion thatin the Letters Patent of the High Courts 


- the word ‘judgment’? means and is a decree in a suit by which 
the rights of the parties at issue in the suit are determined”; 


and that is the gist of the whole case which was a 
unanimous decision by a Bench of seven Judges. 

It is argued on behalf of the appellant that a rejection 
of the application for leave to sue as a pauper 1s 
equivalent to a dismissal of the plaint. Order 33 has 
been recast by the Rule Committee of this Court. It 
is now Jaid down in Order 33; rule 2, that the plaintiff 
may obtain leave to sue asa pauper by presenting his 
plaint, witha petition’ signed and verified in the manner 
‘prescribed for the signing and verification of plaints, 
stating certain matiers. It is pointed out that the 
persan who comes to Court is not described as a 
petitioner but as.a plaintiff and he has brought a plaint 
to the Court. It is argued that if his petition. for leave 
to sue.as a pauper is rejected the plaint is automatically 
rejected together with it, and as the. rejection of the 
petition involves the rejection: of the’ plaint, the rejection 
of the -plaint i is a decree. With this argument I would 
‘bein full accord were I to agree that the rejection of the 
‘petition involves with it the rejection ‘of the plaint ; but 
the Code does not say that. this shall be the case. 


Rule 4 deals with the rejection of the plaint. In 


tule 4 (4) it is stated 


“y 


Mee # the petition shat’ be niece under this rule ifthe - 
Court is not satisfied.6f the Path of any of the statements made _ 


(1} (2933) LER. 13 Ran, 457, 
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in the petition ; provided that the Court may admit the plaint on 
payment of the Court-fee due thereor ", 


which shows that the plaint is certainly not rejected 


‘automatically if a petition is rejected, because it says. 


that the Court mayiallow the plaint to continue provided. 


‘it is supported by the necessary stamp fee. Again in 


sub-rule (5) of the same rule the result of rejecting 
petition is noted : 


“if the petition is rejected the plaintiff shall he precluded 
from filing any further petition to sue as a pauper in respect of - 
the same cause of action.” 


That is the result if the petition is rejected: the 
plaintiff cannot sue in that way again, but the rule does 
not say that the plaint is automatically rejected or that 
the plaintiff is precluded from suing on his. piaint 
if he files his plaint in the ordinary way: all that 
happens to the plaintiff is that he is precluded from: 
availing himself of this particular form of suing, namely, 

ie neta a 
suing without paying the necessary court-fees. This,. 
however, is a matter of procedure. It should be 
unnecessary-to labour this point because the right to- 
sue as a pauper in certain circumstances is given not 
even in the Civil Procedure Code but in the schedule 
attached to the Civil Procedure Code, and in my 
opinion a substantive right cannot be given in a Code 
which deals only with procedure. It is however 
necessary to mention this particular point in vicw of . 
P. Baba Sah v. V.M. Purushothama Sah (1), a case in: 
which a Bench of the Madras High Court held that an 
appeal against an order permitting a plaintiff to sue in 


| forma pauperis will lie. On page 701 occurs the 


passage : 





(1) .{1924) LL.R. 48 Mad, 700, 


1938] RANGOON LAW REPORTS. 


“We think that the law confers a substantive right on every 
plaintiff who has2 good case at Jaw but no means to prosecute 
it, to sue in forma pauperis.” 


With due respect I am unable to accept this view. 
I do not think substantive? rights are meant to be 
awarded in the Code of procedure : the plaintiff may 
have arightto a certain form of procedure: It can 
hardly be calied a substantive right. It is also to be 
noted that the Madras High Court in this matter is 
governed by Tuljaram Row v. Alagappa Chettiar (1), 
which is the leading case in Madras as to what is the 
meaning of the word “judgment in the Letters 
Patent. Tuljaran: Row’s case. was dissented from 
in Ju re Dayabhai Jiwaudas’s case afore mentioned. 
Mr. Cotvasjec has referred us to two cases of this Court. 
One is J. C.. Maurice v. The Secretary of State for India 
is Council (2) in which an appeal by this Court was 
allowed against an order rejecting an application to sue 
as @ pauper. The question whether an appeal lay or 
noi was not discussed, but this can be explained easily 
by the fact that this case was decided before the Full 
Bench decision in In re Dayabhai Jiwandas’s case (3) 
wasannounced. Another case—S. M. Mitra v. Corpora- 
tion of the Royal Exchange Assurance (4)—again is no 
longer good law because that also was decided before 
Tu.re Dayabhai Jiwandas’s case. In my opinion it 
cannot possibly be said that the rejection of the petition 
for leave to sue as 2 pauper finally decides the matters 
in Issue vhakoeen the parties : the plaintiff can still file 


his plaint in the ordinary way, that isto say with prope 


court-fee atlacned. Ali that he loses is the right to a 


certain procedure, and this is not a final determination 


of the matters in issue between the parties. 





(4) (1910) LL.R.35 Mad. 1. (3) (1935) LLL.R. 43 Ran. 457 _ 
(2) Civil Misc, Ap. Nc. 31 of 1935, (4) Civ. Misc. Ap. No. 134 of 1929, 
H.C. Ran, EC. Ran. 
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For these reasons I would dismiss this appa with 
costs, advocate’s fee two gold mohurs. 


SHARPE, J.—An application ‘= leave to sue as a 
pauper is entirely a matter of procedure. I agree with 
my brother Baguley that the preliminary objection 
taken in this case succeeds. We are not at liberty to 
entertain this appeal. . . 


COURT FEES ACT REFERENCE. 


Before Mr. Justice Ba U. 


SUBHAN KHAN AND ANOTHER 
ots : 
MOHAMED EUSOOF.* 


Court-fees—Order refusing or -granting Ictlcrs of administration — Appeal 
from order to the Wigh Court—Court-fee on memorandum of appeal—_ 
Subject matter of letters or probate—Memorandum, application or petition 
_—Order uot a decree—Right of appeal—Burma Succession Act, s. 299— 
Court Fees Act, art. 1, Sch. I, arts.-1, 11,17 (vi), Sch. I. 


The court-fee payable on a2 memorandum of appeal ‘presented to the High 
“Court from an order of the District Court refusing or granting letters of adminis- 
tration or probate of a will i is Rs, 2, under art. 11, Sch. IE of the Court Fees Act. 

The subject matter in dispute i in a proceeding for cither letters of adminis- 
tration or probate of will is the right to represent the cstate of the deceased. 
‘No money value can be placed on it and so art, 1, Sch, I of the Court Fees Act 
does not apply, and moreover fees are chargeable on the estate on grant of letters 
or probate. A memorandum of appeal is different from an application or 
petition and so art. 1 of{Sch. II cannot apply. 
~ An order granting or refusing letters or probate is appealable not because 
it has the force of a decree, so as to make art. 17 (vi} of Sch. II applicable, 
:but because there is a special provision, viz., s. 299 of the Burma Succession Act, 
“which confers the right of appeal. 


Eva Mouutstephens v. Orme, LL:R. 35 All. 448; Lee v. Hardy,9 W.N,, H.C, 


“Cases, N.W.P. 27 ; Rodrigues ¥. Mathias, 21 M.L.J. 481, dissented from, 


7 . C. Ray for the appellant. The court-fee payable 
on an appeal from an order granting or refusing letters 


of administration is Rs. 2 either under article 1 or article 





* Court Fees Act: reference arising in. Civil First Appeal No. 57 of 1937 of 
4his Court. 
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11 of Schedule II ofthe Court Fees Act. The Taxing 
_ Master was in error in holding that the case was governed 
by.article 17 {vi) and that the court fee payable is Rs. 10. 
J. M. Rodrigues v. A. M. Mathias (1); Jamsang v. 
Goyabhai (2); Upadhya Thakur v. Pershdi Singh (3). 
Miss Eva Mountstephens v. Mr. Hunter Garneit 
‘Orme (4) does not state the law correctly. 


A. Eggar (Advocate-General) for the Crown. This 


is an appeal under s. 299 of the Burma Succession Act 


from an order of a District Judge, and therefore it 
should be stamped under art. 1 of Schedule I (ad 
valorem) unless the money value cannot be estimated, 
- in which case art. 17 (vi) of Schedule II would apply. 
The Allahabad case proceeded on the ground that 
the proceedings take the form of a suit. The contended 
right to administration is decided, and the order has 
the effect of a decree. The definition of “ decree” in 
s. 2 of the Civil Procedure Code was adopted, although 
it is not relevant, directly, to the Court Fees Act. 

If this order does not have the force of a decree 
art. 11 of Sch. II operates ; on the other hand if it has the 
force of a decree, there is no reason why art. 17 {vi) 
of Sch. II or art. 1 of Sch. I should not operate. It is, 
perhaps not equitable to bring the case within art. 1 of 

Sch. I because full duty has to be paid on the estate 
subsequently. 

But the Madras High Court in J. M. Rodrigues’ case 
held that art. 11 of Sch. II does not operate because the 
order has the force of a decree, and concluded that it was 
an “application”’ citing Jamsang’s case as authority 
though no reasons are given in the latter case. 

Civil Rev. 323 of 1936 of this Court held that 
though s. 45 of the Lower Burma Land and Revenue 





" (1) 21 M.LJ. 481. (3) ILL.R. 23 Cal: 720. 
(2).ILL.R. 16 Bom, 408, " 44) LLR. 35 All. 448, 
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Act makes .a certificate executable as if it were a decree,. 
that does not make it a decree for all purposes, e.g. for 
the purpose of s. 73 of the Civil Procedure Code. 


Consequently an order under s. 299 is not a decree, and 


is not declared to have the force of a decree. 


Ba U, J.—This is a reference made by the Taxing. 
Master under section.5 of the Court Fecs Act. | 

The facts: giving rise to this reference are these :: 

The appellants in this case applied in the District. 
Court.of Insein for letters to administer the estate of 
one Hafiz Abdul Sattar Khan. Their application was 
opposed by the respondent. In spite of this opposi- 
tion the appellants were granted letters with certain 
conditions attached” thereto. Being dissatisfied with 
the conditions attached to the grant they.came up to 
this Court on appeal. They stamped the memorandum 


-of appeal with atwo-rupee stamp. The Office, following: 


the decision of the Taxing Master in Civil Miscellancous- 
Appeal No. 212 of 1932, held thal the fee payable on an: 
appeal from an order. granting or refusing to grant 
letters was Rs. 10 under article 17 (vi), Schedule II, of 
the Court Fees Act, and demanded the payment of the 
deficit Rs. 8. The learned Counsel for the appellants 
contended that the decision of the Taxing Master was. 
incorrect and asked for a reference. The matter was. 
accordingly referred to the Taxing Master and he in 
turn referred it to me. 

Though the matter is, in my opinion, of gencral . 
importance, there is, strangely cnough, a dearth of 
authorities directly bearing on this point. Only 
two cases have been brought to my notice, namely, 


Miss Eva Mountstephensv. Mr. Hunter Garnett Orme (1) 


and J. M. Rodrigues v. A. M. Mathias and another (2). 





(1). (1913) ILL.R. 35 All. 448, (2) 21 M.LJ. 481. 
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I have also made asearch but have not been able to 
find any except a very old case, Lee v. Hardy (1). In 
this case it was held that 


“ the court fee payable on a memorandum of appeal presented 
to the High Court under s. 263 of the Succession Act from an 
order of the District Judge granting letters of administration, is 
Rs. 2, under Act VII of 1870 (Court Fees Act), sch. Il, art. 1.(@). 
Sch. II, art.17 is not applicable to such a memorandum of 


appeal.” 


The Madras High Court held a similar view in 
the case quoted above where Sankaran Nair and 


Munro JJ. said : 


“We do not think Article 11 of Sch. II applies, for 
the order appealed against undoubtedly has the force of a 
decree as it.decides the representative title and to this extent we 
- agree with the decisions of this Court in Appeal No. 94 of 1900 
and Appeal 54 of 1900. In support of the contention that Article 1 
of Sch. I] applies, we are referred to the case of Jamsang 
Devabhai v. Goyabhai Kikhabhai (2) and Ufadhya Thakur v. 
Pershdi Singh (3). These decisions undoubtedly suppcrt the 
contention. The question of the applicability of Article 1 of 
Sch. II was not considered in Appeals Nos. 54 and 94 of 1900 
already referred tc, and we are prepared: to follow the Calcutta 
and Bombay decisions.” 


The case decided by the Calcutta and Bombay High 
Courts were decided under special Codes and so they 
do not, in my opinion, afford safe guides for the 
purpose of deciding the point now under discussion, 

The decisions of the Madras High Court given 
in appeal Nos. 54 and 94 of 1900 have not been 
reported eiiher officially or unofficially anywhere, but 
the learned author of the Court Fees and the. Suits 





(i) 9 W.N., H.C, Cases, N.W.P. 27, ‘- (2) (1891) LL.R. 16 Bom. 408, 
: (3) (1896) L.L.R.23 Cal. 723, 
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‘Valuation Acts -by R. Satyamurti Aiyar refers to these 


cases in his book, third edition, page 550, where he says : 


“In Appeal’ No. 94 of .1900 (unreported—Benson and. . 
Bhashyam Ayyangar JJ.) it was held that the order of the District 
Judge under the Probate and Administration Act had the force 
of a decree, that therefore Sch. II Art. 11 was inapplicable; and | 


that the sia! sabia be stamped ad valorem under Sch, y 
Art.-1.” 


At page 551 the farmed author referring to aoe 


'N 0. 54 of 1900 says : 


“The Court (Sir Charles Arnold White C.J. and Bensed J.) 


held: that’ the case. ‘was distinguishable from the above.appeals . 
» Nos: 94 and 194 of 1900, that only an application for probate but . 


not one for revocation was a suit acccrding to the concluding 
words of s. 83 (present s. 295), that the order appealed. from was 
therefore not a.decree:as defined in s. 2 Civil. Procedure Code 


and that Sch. IT Art. 17 (6) of the Court Fees Act was inapplicable - . 


to the appeal as-that Article applied only in the case of suits. and: 
a proceeding to revoke a grant of probate was not a suit... Fhe 
Court however observed that when the Court Fees’ Act “was - 
passed, the Civil Procedure Code of 1859 was in force and .did 
not contain any definition of decree corresponding to that contained 
in s. 2 of the present Code, that the order therefore though not 
technically a decree. for the purpose of the present Civil Procedure 
Code had the force of a decree, that is to say, in the words of s. 2 
of the Civil Procedure Code it was tk formal expressigu. of an 
adjudication upon a right claimed’ and that Sch. I] Art. 11 of the 
Court Fees Act was therefore inapplicable. In the end the 
Court held that ad valorem stamp was payable under Sch. I Art.12 


The Allahabad High Court differs from all those 
views in Miss Eva Mountstephens v. Mr. Hunter Garnett 
Orme (1), where the learned ° Judges, Tudball and 
Muhammad Rafiq, say : ay 

“The point is really covered by decisions. Section 261 oft the | 
Succession Act says as follows : 


“In any.case before the. District Judge in which ‘there i is 
contention, the ‘Proceedings shall take, as nearly-as | 





“: (1913) LL. R 35 All. 448, 
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may be, the form of a regular suit, according to the 


provisions of the Code of Civil Procédure, in which 


the petitioner for probate or letters of administration, 
as the case may be, shall be the plaintiff, and the 
person who may have appeared as aforesaid to oppose 
the grant shall be the defendant.’ 

‘So that it is quite clear that the proceeding in the court below 

‘was actually in the form of a civil suit in which under the above 
section the person applying for the letters of administration was 
the plaintiff and the person. who opposed the grant was the 
defendant. In the case of Umrao Chand v. Bindraban Chand (i) 
the point was decided, though for another purpose, and it was 
clearly laid down that the order contemplated under section 86 of 
the Probate and Administration Act was a.decree. Section 86 of 
the Probate Act corresponds in every way with section 263 of the 
Succession Act, just as section 83 of the Probate Act Conrespands 
with section 261 of the Succession Act . . . . :? 
In so far as the practice of this Court is concerned, cpmseale foot 
decisions. ofa single Judge of this Court under the Probate and 
Administration Act have been treated as appeals from decrees, 
whatever may have been the practice in respect to appeais in 
similar cases from the decisions of the District Judges. We have, 
therefore, no hesitation in holding that the present appeal is a 
first appeal from decree. 

As.regards court fees, we have little hesitation in holding that 
the court fee payable is rupees ten under article 17, clause vi, 
Schedule II, of the Court Fees Act. Thesubject matter in dispute 
‘is in our opinion impossible to estimate at a money value. 
Therefore the above article will apply.” 


The views. thus expressed are so contradictory that 
it is almost. impossible to know which one is to follow 
with any degree of confidence. We get these divergent 
views as, in my opinion, the approach to the decision 
of this question has been made from wrong angles. 

_ What must always be borne in mind in interpreting 
_a fiscal statute is that. it should. be. construed strictly 
and that where: there is a doubt about the language of 
the statute, it should be decided in favour of the subject 


“ior Nes 
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as the subject cannot be taxed except by clear and 
unambiguous language. [Empress v. Soddanund | 


Mahanty (1) ; Manindra Chandra Nandi v. Secretary 


of State for India (2) ; Mylapore Hindu Permanent 
Fund (Limited) v. The Corporation of Madras (3) ; 

Muhammad Salim v. Nabian Bibi (4); Lumsden v.— 
Commissioners of Inland Revenue (5); Anonyimous 
Case (6); Dayachand Nemchand v. Hemchand 
Dharamchand (7); The Deputy Cournissioner’ of 
Singhbhum v. Jagadish Chandra Deo Dhabal Deb (8).| 

I propose to consider this question from this 
standpoint. 

Under Article 1, Schedule i, cout tee 3 is payable on 
the value of the subject matter in dispute according 
to the scale set out in the third column of the said 
article. The subject matter in dispute in a proceeding ~ 
for either letters of administration or probate of a will 
is. the right to represent the estate of the deceased. 
Nirod Barani Debi v. Chamatkavini Debi (9). It is 
impossible to place a money value on such a subject 
matter and consequently this article does not, in my 
opinion, apply to a proceeding for letters of adminis- 
tration or probate of a will. In fact, it cannot apply 
because of Article 11 of Schedule | under which fees - 
according to the scale set out in the third column 
have to be paid on the grant of either letters or probate, 
as the case may be. If Article 1 were to apply it 
would mean taxing a subject twice over in respect of 
the same estate. This no legislature would, in my 
opinion, have ever done. This aspect of the case was 
not considered in both the Madras cases (Appeal Nos. 54 
and 94 of 1900). 





(1) (1881) LL.R: 8 Cal. 259. (5) (1914) A.C. 877, 897. 
{2)1(1907) LL.R. 34 Cal. 257. . (6) (1884) LL. 10 Cal. 274, 282, 
(3) (1908) I.L.R. 31 Mad. 408, (7) (1880) LL.R.4 Bom, 515, 

44) (1886) LL.R, 8 All, 282, (8) © Pat. LJ. 441. ° 


(9-9 C: W.N. 205. 
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Article 1, Schedule II, does not also, in my opinion, 
apply to the proceeding for letters of administration 
or probate of a will when it reaches the stage of an 
appeal. It applies when the proceeding is at the initial 
stage because the proceeding has to be initiated with an 
application. In the matter of Judoonaih Shadhookhan 
41). When an appeal is preferred from an order 
' granting or refusing letters or probate of a will it must 

be in the form.of a memorandum. See section 299 of 
the Burma Succession Act and Order XLI, rule 1 of 
the Code of Civil Procedure. 

A memorandum is entirely a different document 
rom .an application or petition. Application means a 
request, a motion to a Court or Judge, and a petition 
‘means a ins a supplication made by. an inferior, to a superior 
having jurisdiction to, grant the request. (Wharton’s 
‘Law Lexicon.) Application and petition thus bear 
more or less the same meaning; whereas a memo- 
randum, according to Murray’s Oxford Dictionary, 
means, amongst others, a note to help the memory, or 
‘a mark, or sign, serving to identify. 

An application or a petition has therefore to be 
-drawn up quite differently from a memorandum of 
appeal. Take, for instance, an application for letters. 
Gt has to contain all the particulars as set out in 
section 278 of the Burma Succession Act and winds up 
with a prayet for grant ; whereas a memorandum of 
appeal from an order refusing or granting letters 
‘contains only the grounds of attack. Further, if a 
‘memorandum of appeal is used in the same sense as an 


application or a petition as held by the Madras Higit — 


Court in J. M. Rodrigues v. A. M. Mathias and another 
{2), the legislature would not have, in my opinion, used 
the words ‘ os eat or are’ ’in this article and 





(1) 15 W.R. 40. 3 21 M.LJ. 481. 
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“the memorandum of appeal.” in Article 11. All these 
words would have been used in both the articles. I am 
therefore of opinion that these: words bear their natural 
meaning when used in these two articles, and that 
consequently this article does not apply to this case. 
Article 17 (vi) of Schedule II does not also, in my 
opinion, apply. Where the Allahabad High Court has. 
gone wrong in Miss Eva Mountstephens v. Mr. Hunter 
Garnett Orme (1) is in misconstruing section 261 of the 
Suiccession.Act (now section 295), The said High Court 
construed the expression “the proceedings shall take, as’ 
nearly as may be, the form of a regular suit; according. 
to the provisions of the Codegof Civil Procedure,” as. 
meaning that the proceeding shall become a suit. ‘If 


- the legislature intended that the proceeding, when once 


it became contentious, should become a suit, it would,. 
in my opinion say so in clear and unmistakable | 
language. And, besides, what the word “ suit ”’ meant 
was explained in section 25 of the Code of Civil . 
Procedure 1865, which was the Code, that was in. 
existence al the time the Court Fees Act was enacted 
in 1870. 

Section 25 said “ All suits shall be coremenced by 


a plaint.” 
A proceeding for letters of administration or visite 


of a will was, and is, not commenced bya plaint. For 


that reason the legislature said “the proceedings shall 
take, as nearly as may be, the form of a regular suit.” 
In other words, what the legislature meant was.that 
when once a proceeding for letters or probate of a will - 
became contentious it should be tried for the sake of - 
convenience as. if it were a suit. If this construction is 
wrong but that of the Allahabad High Court is correct 
what it will mean is this: A person can apply for letters. 





+, (L) (1913) LL, 35 All 448. - 
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of administration or probate of a will on payment of a 
court-fee of Rs. 2, but if he wants to appeal from 
an order refusing or granting letters or probate he 
must pay a court-fee of Rs. 10. This means denying 
justice to poor litigants. I do not think that this could 
-have been, the intention of the legislature when they 
enacted article 17 (vi) of Schedule II. This article, 
in my opinion, applies only to propérly constituted 
suits ; Ze. proceedings commenced by plaints, such as 
a suit instituted under section 92 of the Code of Civil 
Procedure. 

That being so, the only article that is in my opinion 
applicable is article 11 of Schedule If which says im 
‘Column one as follows : 


“ Memorandum. of appeal when the appeal -is not from a avers 
ov an order having the force of a decree.” 


Does an order passed-on an application for letters 


of administration or probate of a will have the force - 


adccrece? The Allahabad High Court answers thi 

question in the case cited above in the affirmative. ts 
doing so, it refers to the definition of the decree as 
given in the present Code of Civil Procedure. That is 
where the said High Court has, with due respect, again 
- gone wrong. The Code of Civil Procedure that was in 
existence, as I have pointed out above, at the time 
the Court. Fees Act was enacted was the Code of 1865. 
In that Code the word “decree” was not defined. All 
it explained in section 189 was how it should be drawn 
up, and in Chapter IV if set out the various methods of 
executing decrees. Therefore, ifan order could nof be 
executed as if it were a decree, it could not have 
the force of a decree.g In that light the word “ decree ” 
as used in this article should, in my opinion, be 


considered. 
6 
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Now, can an order passed on an application for 
letters or probate be executed? I have no doubt in 


} my mind that it cannot. It does not, as I have said 


above, decide the rights or liabilities of anybody. All 
it decides is as to who should represent the estate of a 
deceased person and the person in whose favour such 
an order is passed must still file a suit for recovery of 
the estate if the estate happens to be in the possession 
of another person. Therefore, in my opinion, this 
article was specially designed and enacted to meet a 
case of this kind. 

_An order granting or refusing letters of adminis- 
tration or probate of a will is appealable not because 
it has got the force of a decree, but because there 
is a special provision, namely, section 299 of the Burma 
Succession Act, which confers the right of appeal. 

For all these reasons I hold that the court-fee 
payable on a memorandum of appeal from an order 
refusing or granting letters of administration or probate 
of a will is Rs. 2 under Article 11, Schedule II, of the 
Court Fees Act. 
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APPELLATE CIVIL. 


Before Mr. Justice Mosely, and Mr, Justice Shaw, 
Se erates ua ; 1937 
Dr. ALAN MURRAY »v. L. H. WELLINGTON.* iw 
eee Sep. 22, 
Mandatwmus—Corporeat ion of Rangoon—Councilior’s motion of no-confidence in 
Mayor—Mayor’s disallowance of wotion—Mayor's reasous for rejection of 
motion—Extraneous nattérs—Voie of noi-confidence not a substantive 
proposition—Effective remedy of councillor—Motion for removal ofMayor 
by Goversor—Adequate legal remedy—City of Rangoot Municipal Act, 
s.13 (2)—Rules. 6, 64, Ch. IX, Sch. I—Shectfic Relief Act, s. 45. 


The respondent, a member of the Corporation of Rangoon gave notice that 
he would move a vole of non-confidence in the Mayor, at a forthcoming 
meeting of the Corporation. ‘She Mayor declined to admit the motion on the 

“ground (hat there was no provision in the City of Rangoon Municipal Act or 
the rules for moving a motion of this kind. The respondent applied to the 
High. Court under s.45 of the Specific Relief Act for a mandamus. The 
Mayor stated -that he had acted in good faith and according to the best of 
his judgment and abiiity after taking competent advice. He contended that 
being duly elected as Mayor for 2 year he was entitled to hold his office as of 
right until! the expiry of his term. The learned Judge on the Original Side 
said that the Mayor had disallowed the resolution not because it, in his opinion, ~ 
infringed any rule, but because he thought he could-hold office up to the end of ° 
his term, and held, that, in doing so, the Mayor had taken into account extra- 
neous matters and that therefore he had not exercised his discretion in a proper 
manner. Lhe learned Judge allowed the application stating that the respan- 
dent had no other way, of obtaining redress for the infringement of his right as 
a councillor, The Mayor appealed. 

Held, that under s. 13 {2) of the City of Rangoon Municipal Actit was open 
to an aggrieved councillor to propose a motion for an inquiry into the conduct 
of the Mayor, giving particular charges of misconduct {tacking on, if he liked: 
a-motion cf non-confidence), and get the Corporation to move the Governor 
to remove the ‘Mayer. This was a subsiantive proposition on which action 
could be taken, whereas a vote of non-confidence was 2 mere resolution 
of protest not effective by itself, and was not a substantive proposition within 
the meaning of rule 6 of the rules framed under Chapter IX, Sch. I of the 
Act. : 

Thereis no provision in the City of Rangoon Municipal Act for the removal 
of the Mayor, The Mayor could only disallow a motion for one of the reasons 
givenin rule 64. The question whether the Mayor exercised 2 proper discre- 
tion in the interpreiation of the Rules did not arise in these proceedings. 

Held, therefore, thatan adequate and specific legal remedy bein available 
to the Councillor under s. 13 (2) of the Actthe High Court would not entertain 
an application for a mandamus. : 
a a 

= Givil First Appes] No. 123 of 1937 from the order of this Court on the 
Original Sidein Civil Misc. No. 327 of 3937, 
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This was an application on the Original Side of the 
High Court by a member of the Corporation of Rangoon 
under s.45 of the Specific Relief Act for a mandamus 
directing the Mayor of the Corporation to allow the 
petitioner to move a vote of non-confidence in the 
Mayor at an ensuing meeting of the Corporation which 
the Mayor had declined to do. The application was: 
granted, the judgment being delivered by 

Ba U, J.—In this case the applicant is a Councillor and the 
respondent is the Mayor of the Rangoon Corporation. The 
applicant applies for an order, under section 45 of the Specific 
Relief Act, directing the respondent to allow a resolution of his to 
be moved at the next monthly meeting of the Corporation. It 
arises in thismanner. On the 28th May, 1937; applicant served a 
notice on the Secretary of the Rangoon Corporation informing 
him that he intended to move at the next monthly meeting the 
following resolution : 

“That this Corporation has no confidence in the Mayor.” 
The notice was placed before the respondent as Mayor, and he 
disallowed the inclusion of the applicant’s resolution in the 
agenda of the monthly meeting. ee 


Now, what the applicant alleges. on these facts, is: 
“ That as the resolution was duly served on the Secretary as 


required by Rule 6 of the Rules for the Conduct of Business 
of the said Corporation and as there was no provision in the City 
of Rangoon Municipal Act prohibiting such a motion the Respon- 
‘dent’s action was without authority.” 

The respondent denies “ that the applicant as a Councillor of 
the Corporation of Rangoon, has any right as alleged by him 
under the said Act, to move a vote of censure”’, and gives 
his-explanation‘as follows : 

“The said notice was placed before me for disposal under 


the rules of the City of Rangoon Municipal Act. I say that as 


Mayor and acting in the exercise of the powers and discretion 
conferred upon me by the said Act I did disallow the inclusion 


of the applicant’s resolution in the agenda of the next monthly 


meeting. In so acting I had acted in perfect good faith and 
according to the best of my judgment and ability and also after 
having taken other competent advice which was in agreement 


with my own view in this matter.” 
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This raises the following questions for decision : 

(1) Whether the respondent as Mayor has any discretion in 
allowing or disallowing questions to be asked and resolutions 
to be moved at the monthly meeting of the Corporation. 

(2) If he has, whether the respondent has exercised his 
discretion honestly and conscientiously. 

(3) If the respondent has done so, whether this Court 
should interfere. 

Ail these questions must be decided with reference to section 
45 of the Specific Relief Act and the City of Rangoon Municipal 
Act. 

Section 45 of the Specific Relief Act provides as follows : 

“The High Court may make an order requiring any specific 
act to be “done or forborne, within the local limits of its 
ordinary origiual civil jurisdiction, by any person holding a public 

office, whether of a permanent or a temporary nature, or by 
any corporation or inferior Court of Judicature :. 

Provided— 

(a) that an application for such order be made by some 
person whose properiy, franchise or personal right 
would be injured by the forbearing or doing (as the 
case may be) of the said specific act ; 

(b) that such doing or forbearing is, under any law for 

’ the time being in force, clearly incumbent on such 
person or Court in his or its public character, or on 
ch corporation in its corporate character; 

(c) that in the opinion of the High Court such doing or 
forbearing is consonant to right and justice ; 

(d) that the applicant has no other specific and adequate 
legal remedy ; and 

(c) that the remedy given by the order applied for will be 
complete.” , 

All the conditions set out in the proviso are cumulative. 
Every one of them must be fulfilled before the Court will consider 
the questicn whether it will issue an order under this section or not. 


[Ruston Jamshed Irani v. H artley Lennedy (1), Jaffer bhoy Abdulia- . 


thoy v. Hahomedally Allabus and another (2), In re Abdul Rasul 
(3), and Rei Bakadur Mani Lal Nahar v. Mowdad Rakamai: (4). 





{1} (i901) LEAR. 26 Bom. 396. (3) (4913) LL.R. 44 Cal. 518, 521. 
(2) (1925) LL.R. 56 Bom, 394, 398. (4) 22 C.W.N, 851, 955. 


85 


1937 


MurRAY 


v 
WELLING- 
TON. 


Ba U, J. 


86 
1937 
MURRAY 


WELLING- 
TON. 


BAU,.J. 


RANGOON LAW REPORTS. [1938 


In considering the question whether this Court will issue an 
order under this section or not regard must be had to the prin- 
ciples applicable to a writ of mandamus. {/m the matter of 
Provas Chandra Roy (1), Manindra Chandra Nandi v. Provas 
Chandra Mitter (2), and Bank of Bombay v. Suleman Somii (3).] 

The writ of mandamus is of very ancient origin, dating back 
at any rate to the time of Edward the Second. (See the Practice 
of the Crown Office by H. F. Short and H. F. Mellor, second 
edition, page 197.) It is a high prerogative writ of a most exten- 
sive remedial nature, and is, in form, a command i issuing from the 
High Court of Justice, directed to any perscn, corporation, or 
inferior court, requiring him or them {o do some particular thing 
therein specified which appertains to his or their office and is in 2 


the nature of a public duty., Its purpose is to supply defects of. 


justice. (Halsbury’s Laws of England, Volume 9, 2nd edition, 
p. 744.) The writ being a high prerogative, it cannot be 
demanded ex debito jusiilia. It is issued only in the discretion of 
the Court. [The Queen v. Garland (4), The Qucen v. The Church- 
wardens of all Sainis, Wigan and others (5)}. 

if the act to be done is a ministerial act and the public officer. 
entrusted with the performance of that act neglects or fails to_ 
perform it, the Court will make an order requiring him to do it. 
{The King v. Christ’s Hospital Governors (6)]. 
_ Ifthe act is a judicial act, and if the public lfunctionary is 
entrusted with discretionary powers in the performance of it, the 
Court will not interfere and issue a writ of mandamms if the 
public functionary has exercised his discretionary powers con- 
scientiously and honestly, [Alcroft v. Lord Bishop of London (7), 
Rex v. Board of Education (8) and The Queen v. The Vestry of 
St. Pancras {9).] In the*last case, Lord Esher said : 

“If people who have to exercise a public duty by 
exercising their discretion take into account matters which tbe 
Courts consider not to be proper for the guidance of their discre- 
tion, then in .the eye of the law they have not exercised their 
discretion.” 

Following these observations of Lord Esher, Farwell L.J. said in 
Rex v. Board of Education <8) : 


(1) (1913) LR. 40 Cal. $88, $97, (5). (1876) 1 A.C. 611, 620, 
(2), (1923) LL.R. 51 Cal. 279, 285, (6) (1917).1 KB, 19. 
(3) (1908) LEAR. 32 Bom. 466, 476... (7) (1891) A.C. 666, 675. 


(4) (1870) 5 Q.B. 269, 272. (8) (1910) 2 K.B, 165, 179. 
ey (9) (1890) 24 Q.B. 371. 
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“Tf the tribunal has exercised the discretion entrusted to it 
bona fide, not influenced by extraneous or irrelevant considera- 
tions, and not arbitrarily or illegally, the Courts cannot interfere ; 
they are not a Court of Appeal from the tribunal, but they have 
power to prevent the intentional usurpation or mistaken assump- 
tion of a jurisdiction beyond that given to the tribunal by law, 
and also the refusal of their true jurisdiction by the adoption 
of extraneous considerations in arriving at their conclusion or 
deciding a point other than that brought before them, in which 
cases the Courts have regarded them as declining jurisdiction.” 

These are the principles governing the issue of a writ of 
mandamus, and on these principles this case must be decided. 

Now, the rules relating to the condect of business at the 
mectings of the Corporation are scl out in Chapter IX of the 
Schedule I of the City of Rangoon Municipal Act, 1922. Ofthese 
rules, Rule 6 is the one thatis relevant to the purpose in hand. 
This rule originally stood as follows : 

“ Any councillor whe desires at any meeting to ask any 
question, to bring forward any business, or to make any substan- 
tive proposition, shall give written notice of the same to the 
Secretary at least seven clear days before the date fixed for the 
mecting ; such notice shall state the nature of such question or 

‘business or the terms of such proposition, as the case may be, 
and shall be inciuded by the Secretary in the notice of the 
meeting.” ; 

Undér it, any councilior could ask any question or make any 
substantive proposition he liked at any meeting of the Corpora- 
tion, provided he gave notice, within the time fixed, of his 
intention to do so; nobody had any right to disallow such.a 
question or proposition. 

Evidentiy realising that the rule. as it stood, was not likely to 
be conducive to the proper conduct of business at the meetings 
of the Corporation, it was amended in May 1933 by Notification 
No. 119, Local Government (Administrative) Department (Minis- 
try of Education). A new rule numbered 64 was also added. 
-The amended Rule 6 and Rule 64 are as follows: 

“ 6, Any councillor who desires ai any meeting to ask any 


question, to bring forward any business, or to make any substan-- 


tive proposition, shall give written notice of the same to the 
Secretary at least ten clear days before the date fixed for the 
meeting ; such notice shall state the nature of such question or 
- business or the terms of such proposition, as the case may be, and 
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shall (unless disallowed by the Mayor or Chairman of the 
Standing Committee, as the case may be) be included by the 
Secretary in the notice of the meeting.” 

“6A. The Mayor, or the Chairman of the Standing Com- 


‘ mittee concerned, as the case may be, shall decide on the 


admissibility of a question which a Councillor proposes to ask or 

a substantive proposition he proposes to make or other business 

he proposes to bring forward, and the Mayor (or the Chairman of 
the Standing Committee, as the case may be) may disallow 

any question or proposition or other business proposed to be 

brought forward, or any part thereof, on the grcund-that— 

(a) it relates to a matter which is not the concern of the . 

' Corporation or is outside the province. of the Cor- 
poration (and in the case of a Standing Committee 
is foreign to the subjects with which such Standing 
Committee is concerned) ; 

{b) it contravenes the provisions of Rule 11A or of some 
provision of the Municipal Act or Rules and has not 
for its object the amendment of the relevant provi- 
sions of the Act or Rules ; 

{c) that, in his opinion the question is an abuse of the 
right of questioning, or that the question or propo- 
sition is calculated to obstruct.or prejudicially affect 
the course of business or the procedure of the 
Corporation (or of the Standing Committee con- 
cerned as the case may be).” 

Now, under Rule 6, the Mayor o Chairman of the Standing 
Committee, as the case may be, has discretionary power to 
disallow any question or substantive proposition proposed to be 
brought forward at any meeting of the Corporation orla Standing 
Committee, as the case may be. But the exercise of that discre- 
tionary power is circumscribed within the four corners of Rule 
6A. Beforé the Mayor or the Chairman of the Standing ‘Com- 
tnittee, as the case may: be, disallows any proposed. question. or 
proposition, he must see whether the said proposed question or 
proposition comes within the mischief of the condition (a), (b)or 
{c). If it does, he must disallow it. In deciding the question as 
to whether any proposed question or substantive proposition 
infringes any of these conditions, the Mayor or the Chairman of 
the Standing Committee, as the case may be, must not take 
extraneous matters into account. So long as he does not take any 
extraneous matters into account, his decision, even though it 
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may be erroneous, cannot be called into question by any Court 
oflaw. If he, however, in deciding this question, takes extra- 
neous matters into account, and dves not confine himself to the 
conditions laid down in Rule 6A, then this Court will regard him 
as, to use-the words of Farwell L.J., “ declining jurisdiction.” 

Now, did the respondent disallow the resolution proposed to 
be moved by the applicant because it, in his opinion, infringed any 
of the conditions set out in Rule 6A, or because of any extraneous 
matters ? ‘To answer this question I cannot. do better than refer 
to his own statement in paragraph 1 of his affidavit. It is as 
follows : 


“| have read the affidavit and the petition of the applicant 
L. H. Wellington filed in the above matter. With reference to 
paragraph 1 of the said afficlavit I say that on the 5th day of 
January 1937 I being then a councillor of the Corporation was 
duly elected by the Corporation as its Mayor and as such Mayor I 
was entitled to hold my office as of right until the first meeting of 
the Corporation in the following month of January 1938.” 
This statement can leave inc room for doubt that respondent 
disallowed the proposed resolution of the applicant not because it 
in his opinion, infringed any of the conditions'set out in Rule 6A, 
but because he thought that he could hold his office as Mayor 
up to January 1938. 

This, in the languagé of Lord Esher, means “ taking into 
account matters which the Court considers not to be proper for 
the guidance of ” the respondent’s discretion, and therefore he 
must be deemed not to have exercised his discretion honestly and 
conscientiously. Therefore, what. the duty of the Court should 
be becomes quite obvious. Whether the respondent can or will 
beremoved from his office, even if the resolution of the applicant 
is carried by the vote of the majority of the Councillors, is a 


matter with which this Court isnot concerned. For that reason I | 


do not propose to discuss the implication of section 13 (2) of the 
City of Rangoon Municipal Act, to which my attention was drawn 
by the learned counsel for the respondent. This matter, if 
necessary, will be considered by the proper authorities at a 
proper time. ‘ 

There are now two courses open to me : one is to diréct the 
respondent to reconsider the question of allowing or disallowing 
the resolution proposed to be moved by the applicantin the light 
of the above remarks and the second is to direct the respondent 
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to.allow the applicant to move his resolution at the next monthly 
meeting. The first course I do not propose to follow, as it is 
clear from the statement of the respondent’ that the proposed 
resolution does not come within the mischief of any of the con- 
ditions-set out in Rule 6A. I must, therefore, follow the second 
course. Not to do so will be causing injustice to the applicant, 
as the applicant, as the matter now stands, has no other way of 
getting redress for the infringement of his right as a Councillor 
of the Rangoon Municipal Corporation. The relief that will 
be given by the order which I-propose to pass will, in my opinion, | 
be complete. All the conditions set out in the proviso to section 
45 are thus fulfilled. 

For these reasons [ allow the application and diced the 
respondent to allow: the applicant to move his resolution at a 
monthly meeting of the Rangoon Corporation. I award. the 
applicant-the costs of this application, but I refuse to allow him his 


advocate’s fee, as he himself appeared and argued the case in 


person. . 
- The Mayor 1 appealed. 


A. Eggar, Advocate-General (with him Rafi) for 
the appellant. Rule 6A of Chapter IX of Schedule I to 
the Rangoon Municipal Act leaves it to the discretion 
of the Mayor whether a resolution should be allowed to 
be moved or not. A vote of no confidence against the. 
holder of any office is generally understood to mean that 
he has to vacate his office if the motion is carricd.. 


“Under s. 17 of the Rangoon Municipal Act the Mayor 
‘is entitled to hold office for a year, and since there is no 


provision in the Act for removing him from office, the 


‘Mayor rightly disallowed, the. motion, because it will be. 


a mere waste of time to discuss a resolution mee is . 
outside the province of the Corporation. 


[Mosexy, J. Possibly the more proper motion would 
have been a vote of censure.] 


May be. But that would not alter the position, 
because. the Mayor would still be entitled to see 
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-whether such a motion contravenes any of the provi- 
sions of rule 6A. 


a1 


1937 


M um 


The Corporation is a creature of the Rangoon Muni- WELLws- 


cipal Act, and there is‘a note on p. 33 of Aiyangar on 
Municipal Corporations to show that in the absence of 
specific provisions in the enactment concerned a member 
has no right to sit in judgment over the conduct of 
another member. _ Consequently it is not relevant to 
consider the position of the Speaker of Parliament 
because Parliament is not a creature of any statute ; and 
it is also idle to-look at cases relating to the common 
law of Corporations. One has to look at the provisions 
of the Rangoon Municipal Act and be guided thereby. 

No mandamus can issue unless it is shown that the 
duty was “clearly incumbent” on the public officer 
concerned. U Po Thin v. N. N. Burjorjee (1). The 
jaw on the subject of mandamus is neatly summarized 
by Page J. in Manindra Chandra Nandi v. Provas 
Chandra Mitter (2). The decision in J. M. Sen Gupta 
v. H.C. A. Cotton (3) is of some importance to show that 
the right affected must be of a public nature, and must 
affect the public at large. The applicant. must show a 
personal right to the remedy. 
' The High Court in hearing a mandamus application 
does not sit as a Court of Appeal over the officer. It 
does not decide the matter as a suit, and it does not 
concern itself with the internal management of the 
public body. The granting of the order is entirely 
discretionary, and the High Court’s duty is to see 
whether the matter is of sufficient importance to merit 
interference. . 

In the present case the matter that has been brought 
to the notice of the Court is a personal dispute between 
the Mayor and a Councillor. A disgruntled Councillor 





(1) LL. 5 Ran. 504, 509. (2) LR, 51 Cal. 279, 286. 
@) LLR. 51-Cai. 874, 
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wanted to have his personal grievances ventilated at a 
_ meeting and he did not get an opportunity therefor. Is. 
this a matter for the issue of the high prerogative ‘writ 
-ofmandamus? Ifthe Councillor had any real grievance 
he could easily have enlisted the support of his brother 
Councillors. 

Further the applicant must show that he is. entitled 
to the remedy. The onus is not on the Mayor to show - 
that he rightly disallowed the resolution, but it is for the 
applicant to show that it was incumbent on the officer 
to do, what he has refused to do, and in deciding the 
matter the High Court will not be overcritical of the 
conduct of the respondent. 


' Basu for the respondent. The High Court will 
interfere if a local body arrogates to itself powers which — 
it does not possess. The exercise of a discretion vested 
- in a local body should be based on judicial. principles, — 
and should not be arbitrary or fanciful. sane v. 
Wakefield (1). The words “incumbent” and “ discre- 
tionary ” are not synonymous. When an officer has a 
discretion in the matter the High Court will interfere 
only if the discretion had been improperly exercised. 
But if the doing of a thing is clearly incumbent on the 
officer the High Court will interfere the moment the 
~ officer concerned fails to do it. Alcock Ashdown & Co., 
. Lid. v. Chief Revenue Authority of Bombay (2). 
_ The Mayor can only disallow a motion if it is within 
~ the provisions of rule.6A ; otherwise he has to allow it 
to be moved. S. 17 of the Rangoon Municipal Act does 
not preclude the possibility of a vacancy occurring in 
the Mayoral chair. All that it says is that normally the 
Mayor holds office for a year. S. 17 read with s. 13.(2} 


(1) (1891) A.C. 173, 179. 
(2) LL.R. 48 Bom. 742 P.C.; on appeal from 45 J3om. 881. 


— 1938] RANGOON LAW REPORTS. 


shows that the Mayor could have been removed by the 
Governor if the motion of no confidence had been 
allowed to be passed. 

The respondent has no other adequate and legal 
remedy. His only remedy is an application for manda- 
mus. In Inihe maiter of G. A. Natesan and another (1) 
a mandamus was issued ordering a mere protest to be 
forwarded to.Government. 

The lower Court was rightin holding that the Mayor 
had allowed extraneous considerations to influence 
his judgment. The Mayor disallowed the resolution 
_because of his personal feelings in the matter. By his 
action he has failed or forborne to do’ something, which 
is not in consonance with right and justice. 

See Rustom Jamshed Irani v. Hartley Kennedy (2) ; 
Gell v. Taja Noora (3) ; In the matter of Rudra Narain 
Roy (4); In the matter of R. C. Sen (5); In re 
Surendra Chandra Ghose (6) ; Rex v. Board of Educa- 
tion (7) ; The Queen v. The Vestry of St. Pancras (8) ; 
The Queen v. Adamson (9). 


MOSELY, ].—This -is an appeal against the order, 
under section 45 of the Specific Relief Act, of the Judge 


on the Original Side, granting the application of the - 


petitioner-respondent, Mr. L. H. Wellington, a member 
of the Corporation of Rangoon, directing that the 
appellant, Dr. Murray, the Mayor of the Corporation, 
allow the petitioner to move a vote of non-confidence 
in the Mayor at the next monthly meeting of the 
Corporation. 

It appears from the affidavit of Dr. Murray, which 
also served as written statement in the application, that 


(1) LLL.R. 40 Mad. 125, (5) LL.R. 39-Cal, 479, 
(2) I.L.R. 26 Bom. 396. (6) LL.B. 45 Cal. 950. 
(3) LLL.R. 27 Bom. 307. i7) (1910) 2 K.B. 105, 


(4) LL.R. 28 Cal. 479. (8) (1890) 24 + OB, 371. 
: (9) (1876) 1 O.B.D. 201. 
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at a special meeting of the Corporation, held on the 28th 
of May, Mr. Wellington moved that the existing scale of 
pay of certain employees of the Corporation be not 
reduced. The Mayor observed that their object all 
along had been to retrench salaries and now they wanted 
their employees to get more pay. Mr. Wellington took 
exception to this remark from the Chair and said that it _ 


' was unbecoming. The Mayor replied that the Chair 


must be above criticism and*that he was merely stating 
a fact. ‘ . 
The same day Mr. Wellington gave notice, under 
rule 6 of the Rules framed under Chapter IX, Sche- 
dule I, of the City of Rangoon Municipal Act, VI of 1922. 
Rule 6, as amended by Act VII of 1922, is as follows : 


“6. Any councillor who desires at any meeting to ask any 
question, to bring forward any business, or to make any substantive ° 
proposition, shall give written notice of the same to the-Secretary 


. at least ten clear days before the date fixed for the meeting ; such 


notice shall state the nature of such question or business or the 
terms of such proposition, as the case may be, and shall (unless - 
disallowed by the Mayor or Chairman of the Standing Committee, 
as the case aay be) be mncluded by the Secretary in the notice of 


the meeting.” 


I wand remark here that it was never stated in 


- the Court below, or in argument in this appeal, that 


Mr. Wellington had° any other grievance against the _ 
Mayor than what passed at the special meeting of the 
28th of May, and no counter-affidavit was filed in reply 
to the Mayor’s affidavit. 

‘The Mayor’s statutory powers, under aiiek motions 
are allowed or disallowed, are contained in aie 6A. 
Rule 6A, as amended, is as follows : 

“The Mayor, or the Chairman of the Standing Commitice 
concerned, as the case may be, shall decide. on the adinissibility 
of a question which a Councillor proposes to ask; or a substantive 
proposition he proposes to make, or other business he proposes to - 
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bring forward, and the Mayor (or the Chairman of the Standing 
Committee, as the case may be) may disallow any question or 
proposition or other business proposed to be brought forward, 
or any part thereof, on the ground that— 

(a) it relates to a matter which is not the concern of the 
Corporation or is outside the province of -the Corpo- 
ration (and in the case of a Standing Committee is 
foteign to the subjects with which such Standing 
Committee ‘is concerned) ; 

(b) it contravenes the provisions of Rule 11A or of some 
provision of the Municipal Act or Rules and has not 
for its object the amendment of the relevant provisions 
of the Act or Rules ; 


(c) that, in his opinion the question is an abuse of the right _ 


of questioning, or that the question or proposition is 

_ calculated to obstruct or prejudicially “affect the course 
of business or the procédute of the Corporation (or of 
the Standing Committee concerned as the case may 
be).” 


On the 3rd of June Mr. Wellington received a notice 
from the Secretary to the Corporation to the effect that 
the Mayor had ruled out his motion as inadmissible, on 
the ground that there, was no provision in the Act or the 
Rules for moving a motion of this kind. 

In Dr. Murray’s affidavit, filed in the proceedings, he 
said (paragraph 1) that having been duly. elected as 
Mayor in January 1937, he was entitled to hold his 
office as of right until the first meeting of the Corporation 
in January, 1938. He went on (paragraph 2) -to file a 
copy of the extract from the minutes of the special 
meeting to which reference has already been made, and 
(paragraph 5) to deny that the applicant, as a Councillor, 
had any right under the Act to move a vote of censure. 

The learned Judge of the tria! Court exhaustively 
discussed the nature of proceedings under section 45 of 
the Act. He referred in particular to paragraph 1 of 


Dr. Murray’s affidavit, and he said that this left no room: 


for doubt that the Mayor had disallowed the proposed 
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resolution, not because it, in his opinion, infringed any 
of the conditions set out in rule 6A, but because he 
thought that he could hold his office as Mayor up to 
January, 1938. That, in the Court’s opinion, meant, 
in the language of Lord Esher-in The Queen v. The 
Vestry of Pancras (1), “taking into account matters 
which the Court considers not to be proper for the 
guidance of’ the respondent’s discretion, and, therefore, 
the Court held that he must be deemed not to have 
exercised his discretion honestly and conscicntiously. 
The ‘learned Judge went on to say that whether the 
respondent could, or would, be removed from his 
office, even if the resolution of the applicant was 
carried by the vote of the majority of the Councillors, 
was a matter with which the Court was not concerned. 

For: that reason it was unnecessary to discuss the. 
implication of section 13 (2) of the Municipal Act, 

which could be, if necessary, considered by ae proper 
authorities at the proper time. 

It was held by the Court that ‘the Mayor dad 
disallowed. the resolution, not because it infringed: any 
of the conditions set out in rule 6A, but because of this 
extraneous matter. It was not thought necessary to 
direct the Mayor to reconsider the question of allowing 
or disallowing the resolution, as it was clear from his 
own statement (in his affidavit) that the proposed 
resolution did not come within the mischief of any of 
the conditions set out in rule 6A.. It was held that the | 
applicant had no other way of obtaining redress for the 
infringement of his right as a councillor, and it was 
therefore directed that he be allowed to move his. 
resolution. a 

There would appear to have Hest no contention 
before the learned Judge as to whether the motion 
came within the four corners of rule 6 or not. 


(1) (1890) 24 Q.B. 371. 
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The grounds of appeal which have been argued are, 
firstly, that the admission of the proposed resolution 
was not “clearly incumbent” on the Mayor, within the 
meaning of scction 45 of the Specific Relief Act; 
secondly, that the Mayor had 2 discretion, under 
rule 6A, to disallow any item of business brought 
forward if, in the opinion of the Mayor, it relates to a 
matter which is outside the province of the Corporation, 
and that as the Mayor had a right to hold office fora 
year, and the Corporation had no power to remove him 
ona motion of non-confidence, it was within the power 
of the Mayor to disallow the motion ; thirdly, it is urged 
that the trial Court erred in holding that the Mayor 
disallowed the resolution, not because it infringed any 
of the conditions set out under rule 6A, but solely 
because he thought he could hold office for one year ; 
and, lastly, that the trial Court erred in holding that 
the Mayor had taken extraneous matters into considera- 
tion and had not exercised his discretion honestly and 
conscientiously. 

Section 45 of the Specific Relief se as amended I by 
the Adaptations eee is as follows : 


“The High Court may make an order requiring any specific 
act to be done or forborne, within the local linaiis of its suerte 
original civil jurisdiction, by any person holding. 2 public office 
whether of a permanent or a temporary nature, or by any es 
ration or inferior Court of Judicature : : 

Provided —— 

(a) that an application for such order be made by some 

person whose property, franchise or personal right 

~wonld he injured by the forbcaring er doing (as the 

ease may be) of the said specific act ; —- 

{b) that such doing or forbcaring is, under any law for the 

tine being in foree, clearly incumbent on such person 

or Court in his or Hs public character, or cn such 
corporalion in Us corporate character ; 
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(c) that in the opinion of the High Court such doing or 
forbearing is consonant to right and justice ; 
(d) that the applicant has no other specific and adequate legal 
remedy ; and 
(e) that the remedy given by the order applied for will be 
complete. 
The questions before the Court are whether it was 


-clearly incumbent on the Mayor to grant the resolution, 


whether his forbearing to do so was in consonance with 
right and justice, and whether the applicant has any 
other specific and adequate legal remedy,—sub-sections 
({b), (c) and (d). 

.It is clear, I think, that the Mayor originally 
disallowed the motion on the ground that there was no 
provision in the Act for moving a motion of non- 
confidence. It was only later, when the matter came 
to Court, that he added another reason, that he was 
entitled to hold office as of right for a year, that is to 
say, that the motion, even if carried, could not have 
been effective, in that he could not be obliged to resign 
his position. There is no provision in the Rangoon 
Municipal Act forthe removal of the Mayor, though I 
note from Aiyangar’s “ Law of Municipal Corporations 
in British India ", (at page 33), that such provision is 
found in the corresponding enactments of Bombay, 
Madras, the Central Provinces, the United Provinces, 
and Bihar, and Orissa. From the extract..of the 
minutes of the special meeting filed there was perhaps 
an implication too that the Mayor would not have 
considered resigning on a motion, even if carried, 
which he thought had been moved petulantly -Or 
frivolously. 

It is argued now for the appellant, Dr. Muccay, that 
the motion could have been disallowed under rule 6A . 
{a), as it related to a matter which is not the concern, 
or is outside the provisions of, the Corporation. The 
argument is that contained in the ground of appeal to 
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the effect that the Corporation had no power to remove am 
the Mayor. MURRAY 
Another argument which might have been made, Wetumne- 

that the proposition in question was a frivolous one, ae 
d MosELy, J. 


moved merely out of pique, and, therefore, calculate 
to obstruct or prejudicially affect the course of business 
{rule 6A {c)] has not been put forward. 

What is meant is that the resolution could not have 
been an effective one. 

It is interesting to note that the only authority 
quoted in Aiyangar's “ Law of Municipal Corporations ” 
on the subject is a Canadian ruling {cited p. 33 ibid) 
which is to the effect that Municipal Councils have no 


power to sit in judgment upon or censure the conduct , 


of their members, where no such power is given theny 
by statute or by the general law. 

A great many rulings have been cited for the 
respondent in this appeal, (Mr. Wellington), which 
go to show that the Mayor must exercise a “ proper 
discretion”, which has been defined in Susannah Sharp 
v. Wakefield {1)as 
“that which is according to the rules of reason and justice, 
according to law, and not humour. It is to be, not arbitrary, but 
legal and regular.” : 
I do not think it is necessary to discuss these rulings, 
as the question is whether the Mayor was under a 
statutory obligation under the Act to allow the motion 
or not. He could clearly only disallow it for one 
of the reasons given in rule 6A. The subsequent 
question whether he exercised a proper discretion in 


the interpretation of those rules does not, I think, arise 


in these proceedings. 

As to the interpretation of rule 6, the question 
is whether the proposed motion was a substantive 
proposition or not. 
eran 


(1) (1891) A.C. 173, 179. 
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No other use of this expression in any legislative 
enactment has been mentioned to us. | 

“Substantive ” evidently means that which originates 
something and is not merely auxiliarily or adjectival, 
such as an amendment. The word “Proposition ” 
{apart from its logical or mathematical sense) bas two 
current meanings according to the Oxford Dictionary. 
One is the mere making (propoundisg) of a statement 
or assertion ; the other is something put forward as a 
scheme or plan of action. In this second use the word 
is not so concrete or definite as the werd “ proposal ” 
{to do something), but it means something put forward 
on which subsequent action can be taken. Fowler’s | 


~ “Modern English Usage” gives further extended 


developments of the meaning of the word, but these 


-are clearly only slang or journalese.. The expression 


used, it must be remembered, is not - “ substantive 


. motion,” but “substantive proposition”, and I am 


inclined to think that the words “ substantive propo- 
sition ” used in this context, connote the idea of some- - 
thing put forward on which. the Council can, if it 


:desires, take subsequent action. A vote of non- 
‘confidence is a mere resolution of protest, which, by 


iiself, admittedly, need not necessarily be effective. 
I do not think that a vote of non-confidence is a 
“ substantive ” proposition. It is unnecessary, however, 
to determine what is the proper interpretation of this 
vague expression as another considcration is conclusive 


to show that this Court bas no power of interference 


under section 45 of the Specific Relicf Act. » 

The deciding question is whether the person 
aggrieved has any other legal remedy. Section 13 (2) 
isasfollows: . 

“43, (2) The Governor may, if he thinks fit, on the recom. 
mendation of the Corporation made after due enquiry, in which 
the councillor shall have the right to be heard, reinove any 
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- councillor elected or appointed under this Act if such councillor 1937 
has been guilty of misconduct in the discharge of his duties or of Murray 
any disgraceful conduct.” , naa es 

There is no doubt, in my opinion, that this provision ine 
can be applied ‘in the case of a: Mayor as in the case of Mosety J- 

_ any other Councillor. 

It is open to any person aggrieved to propose a. . 
motion that an enquiry shall be held into the conduct 
‘of the Mayor, provided that particular. charges of . 

' misconduct are alleged. (He may, ifhe likes, doubtless 
tack on a motion of non-confidence to this.) That is a 

* bstantive proposition on which action can be taken. . 

In Yhe present case, I might remark, Mr. Wellington’s 
advocate admits that there are no grounds for alleging - 
any such misconduct. 

It appeafs to me, therefore, that the Mayor may 
well have been right in disallowing the proposed motion 
on the ground which is mentioned in the Secretary’s 
letter to Mr. Wellington, that the motion was not 
provided for by the Act. But in any case there can 

be no doubt that the application to this Court.does not 

lie, because the applicant had another adequate and 
specific legal remedy if he had a grievance. 

This appeal will, therefore, be allowed and the 
application dismissed with costs throughout, advocate’s 

' fec in this Court five gold mohurs. . 


SHaw, J.—I agree. 
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APPELLATE CIVIL. 
Before Mr. Justice Mosely, 
U TE ZEIN v . DAW THAUNG* 


Registration of document, suit for—Pr ae vavatail-leeuiion of the document 
—Validity of the document—Genuincness, the only coucern of Court— 
Registration Act, s. 77. 

In a suit under s. 77 of the Registration Act for a decree directing that a 
document be registered all that is required to be shown by the plaintiff is that 
the document was executed, and also in some cases that certain requirements of 


the law as to presentation ‘for registration have been complied with. In such 


cases the Court is concerned not with the validity but with the genuineness of 
the document sought to be registéred, that is, whether the document has been 
executed by the person by whom-it is alleged to have been executed. 

Abdul Gafur v. Badial Haque, 55 C.L.J. 107, followed. 


A. N. Basu for the appellant. 
K. C. Sanyal for the respondent. 


Mose LY, J.—The plaintiff-appellant biought: a ‘suit 
against the defendant-respondent under section 77 of 
the Registration Act for a decree directing that a deed 
of gift executed by the defendant in his favour be 
registered, The Sub-Registrar had refused to register 
it on the ground of denial of execution, and the appeal 
under section 72 of the Act to the Registrar had been 


dismissed. 
The defence set up in the written statement was that 


‘the plaintiff, who is a monk, obtained the defendant's 


signature to the deed of gift of the land in question when. 
she was seriously ill, and that she made her thumb 
impression without knowing what she was doing. 

The trial Court correctly framed the two issues in 
the case which were merely as to whether the defendant 





* Special Civil Second Appeal No. 109 of the 1937 from the jucgment of 
the Assistant District Court of Mandalay in Civil Appeal No. 62 of 1936, 
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intended to consent to the gift when she put her thumb 
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4987 


impression on the document, and whether the plaintiff a pe ZEN 


was entitled to the relief asked for. 
The trial Court found that the defendant knew 


Daw 
THAUON 


Penney 


perfectly well what she was doing, more particularly as sa tie J. 


she executed two other deeds of gift on the same day 


in favour of her grand-children. In appeal to the 


District Court the defendant-appellant raised the 
question of undue influence, which was never even 


pleaded in the trial Court, nor in issue, and the learned ° 


Assistant District Judge, though he agreed with the trial 
Court. on the question of execution, found that the 
_ burden of proof in this transaction that undue influence 
had not been exercised was.on the plaintiff, and that he 
had failed to discharge that burden, and the suit was 
accordingly dismissed. 

Apart from the fact that such a defence was never 


raised, and could not have been raised for the first time 


in appeal, the defence set up in the District Court as a 
ground of appeal was one quite irrelevant to the suit. 
It is settled law that in a suit under section 77 all that 
is required to be shown by the plaintiffs is whether the 
document was executed or not, (or also in some cases 
whether certain requirements .of the law as to presen- 
tation for registration have been complied with). It has 
been pointed out repeatedly that in such cases the Court 
is concerned not with the validity but with the 


genuineness of the document sought to be registered 


that is, whether the documerit has been executed by 
the person by whom it is alleged to have been exe- 
_ cuted. Sce Abdul Gafur Bhuiya v. Badial Haque and 

thers (1) and the cascs cited there : W’. W. Broucke 
v. Rajek Shaheb Mohai Bikram Shak (2); aphaeir v. 





(t} 55 CLT. 107. . (2Z} 14 CW. 12, - 
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Debendra (1); Balamlal v. Arunachala (2) and 


Kanhaya Lal vy. Sardar Singh (3). 


This appeal therefore must be allowed, and the 
decree of the trial Court restored with costs throughout. 


CRIMINAL REVISION. 


Before Mr. Justice Mosely, 
TUN YA v. THE KING.* 


Sanction to prosecute—Offence by Sub-inspector of Police—Appointment by 
designated officer—Power of punishment vested by Act in the appointing 
authority—Police Department Notification No. 44 of 1937—-Rules delegating. 
power of punishment—Rules ultra vires—Police Act, s.7—Criminal Proce- 
dure Code, s, 197 (1). 


Where a Sub-inspector of Police who has been appointed to his office by the 
Deputy Inspector-General of Police in exercise of the powers conferred by s, 7 
of the Police Act (1861), was prosecuted prior fo Ist April 1937 for the offence 
of extortion whiist purporting to act in the discharge of his official duty, no. 
previous sanction of the Government for his prosecution was required under 
s. 197 (1) of the Criminal. Procedure Code. 

The Police Act confers the powers of appointment (which connote pinish- 
ment} ‘on certain designated officers, and Government cannot by any rules 
framed by it delegate disciplinary powers to be exercised on its behalf to those. 
officers. The rules purported to be made in exercise of the powers conferred 
by s. 7 of the Police Act for the appointment and punishment of police officers 
of and below the rank of Inspector of Police, and contained in Police Depart- 
ment Notification No. 44 of 1937 do not leave the power of punishment to the 
authority by whom the appointment is made, but purport to delegate to certain 
specified authorities the power of punishment including dismissal. Such reles 
are to that extent ultra vires. 

Emperor v. Jalal-ud-din, L.L.R. 48 All. 264 ; King-Emperor v. Bo Maung, 
LU.R, 13 Ran. 540; Kyaw Htinv, Ah Yoo, 1.L.R.12.Ran, 530; Pichai Pillaz 
v. Mudaly, LU.R. 58 Mad. 787 ; In re Sheik Abdul Khader, 17 Cr. LJ, 168, 


discussed, _ ; 
Emperor v. Bhimaji, 1.L.R. 42 Bom. 172, referred.to. 


Campagnac for the applicant. ee 148 of the 
Government of Burma Act provides. that all laws in 
Burma in force prior to separation are to continue, and 





(1) (1897) LL.R. 24 Cal. 668. (2) (1894) 1.L.R 18 Mad. 255, 
(3) (1907) LL.R. 29-All. 284, 


© Criminal Revision No. 376B of 1937 from the order of the Ist Additional 


Special Power Magistrate of Myitkyina in Cr. Regular Trial No. 3 of 1937. 
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by s. 128 of that statute all previous provisions made 
under the Government of India Act continue to operate 
until superseded by fresh provisions. See also s. 100. 

Under s. 96B of the Government of India Act, 1919, 


Rules have been made (Local Government Circulars, 


Vol. II) which classify the police force as a provincial 
force, and by the Delegation Rules of 1926 the: power 
to dismiss a police officer of the rank of a sub-inspector 
of police has been “ delegated ” to the. District Super- 
intendent of Police. Consequently the principle under- 
lying the decision in Kyaw Htin v. Ah Yoo (I) is 
applicable, and sanction to prosecute is a condition 
precedent to the commencement of any criminal 
proceedings against the applicant for any offence 
committed in the discharge of his duty. The decision 
in Kyaw Htin’s case was approved in King-Emperor v. 
Bo Maung (2). 

Certain rules have been made under s. 7 of the 
Police Act (1861), vide Notification No. 44, dated 15th 
March 1937 in Part I. of the Burma Gazetie- But by 
reason of the Government of India Act and the rules 
made under s. 96B, the Police Act ought to be regarded 
as superseded in so far as appointments and dismissals 
are concerned. Even if these rules are referred to, 
the power of punishment is delegaicd to the District 
Superintendent of Police and consequently Kyaw Htin’s 
case is still applicable. 


A. Eggar dcaeeetonaes for the Crown. This 
is an application in revision from the Frontier Districts, 
and under s. 12 of the Fronticr Districts Criminal 
Justice Regulation, no sentence is to be modified unless 
the irregularity in procedure has occasioned a failure of 
justice. 


(1) L.L.R.12 Ran. 530, {2} LL.R. 13 Rai. 540, 
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S. 197 of the Criminal Procedure Code refers to the 
actual authority by whom the public servant concerned 
is removable, and the question whether he exercises. 
delegated authority or otherwise is immaterial. This 
view, however, did not commend itself to the Full 
Bench in Bo Maung’s case, though in a subsequent 
Madras decision the Allahabad case of King-Emperor 
v. Jalai-ud-din (1) was followed in preference to their 
own earlier rulings. Pichai Pillai v. Balasundara 
Mudaly (2). 

S. 7 of the Police Act is still in force and it cannot 
be argued that the Act is repealed by implication. 
Under that section the appointing authority (and the 
dismissing authority also) is not the Governor, but a. 


_ subordinate authority, and this is sufficient for the 


disposal of this-case. The Police rules of 1937 went 
wrong in using the word “ delegation ”. A rule cannot 
be inconsistent with the Act itself, and where the Act 
confers powers on a specified authority they cannot be 
delegated. 

The 1924 Classification Rules were superseded bya. . 
new set of Rules in 1930. Ands. 100 of the Govern- 
ment of Burma Act refers to enactments relating to 
police forces, and not to the Government of India Act 
or the rules thereunder. 


Campagnac in reply. The 1930 Rules did not affect 
the position in this case, because Rule 7 of the new 
Rules saved the operation of the old Rules. 


MOsELY, J.—This is an application in revision against - 
a sentence of eight months’ rigorous imprisonment and 
a fine of Rs. 250 or, in default, two months’ rigorous 
imprisonment, passed on the applicant Maung Tun Ya,. 
a Sub-inspector of Police, who was convicted under 


(1) LL.R. 48 All. 264. ' (2) LLL. 58 Mad. 787. 
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section 384, Penal Code, of extorting.a sum of Rs. 200 
from the ywagaung of a village in Myitkyina district. 
The case was instituted in February, 1937, on a 
complaint by the Assisiant Superintendent of Police. 
The appeal was dismissed by the. learned Sessions Judge. 

I see no reason for interfering in revision with either 
the conviction or the sentence on the facts. It hasnot 
been contended that the acts complained of were not 
committed by the officer while acting, or purporting to 
act, in the discharge of his official duty. The only 
ground on which this application has been heard was 
that the Magistrate acted without jurisdiction in taking 
cognizance of the case without the previous sanction of 
the Local Government as required by section 197 (1), 
Criminal Procedure Code. The relevant portion of this 
section is as follows : 


“* * # when any public servant who is not removable 
from his office save by or with the sanction of a Local Government T 
or some higher authority, is accused of any offence alleged to 
have been committed by bim while acting cr purporting to act in 
the discharge of his official duty, no Court shall take cognizance 
of such offence except with the previous sanction of the Local 
Government. T” 


It appears from his Service Roll that the applicant 
was appointed Sub-inspector of Police on probation by 
the Deputy Inspector-General of Police, and was con- 
firmed, again, by the Deputy Inspector-General of Police. 
The latest rules for the appointment and punishment of 
police officers of and below the rank of Inspector of 
Police are contained in Police Department Notification 
No. 44 of the 15th March, 1937 (Bursia Gazetie, Part I, 

March 20, 1937)}.. These rules purported to be made in 
exercise of the powers conferred by section 7 of the 


+ Now “ the Governor ” under ihe Adaptation of Laws Order, but the law 
applicable in this. case was the law as it stood before ist April 1937—-Ed. 
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general Police Act, 1861. As regards Sub-inspectors of 
Police, the authority by whom they are to be appointed 
is, in the case of Sub-inspectors directly recruited, 
the Principal of the Provincial Police Training ‘School, 


‘and-in the case of Sub-inspectors promoted from the 


ranks, the District Superintendent of Police with the 
previous approval of the Deputy Inspector-General of 
Police of the Range concerned. Section 4 of the 
general Police Act, 1861, refers to the offices of Inspec- 
tor-General of Police and Deputy and Assistant Inspec- 
tors-General, and District and Assistant District Superin- 
tendents.of Police. Section 7 of the Act says that the 
appointment of all police officers other than those 
mentioned in’ section 4 of this Act shall, under 
such rules as the Local Government shall from time to 
time sanction, rest with the Inspector-General, Deputy 
Inspectors-General, Assistant Inspectors-General and 


_ District Superintendent of Police, who may, under such 


rules as aforesaid, at any time dismiss, etc., any police 
officer. The rules originally framed under this Act are 
contained in Judicial Department Notification No. 249, 
Part I, Burma Gazette, June 17, 1893. Paragraph 12 
provides that promotions to and in the rank of Head 
Constable (now called Sub-inspector of Police) shall be 
made by the Inspector-General on the recommendation 
of the District Superintendent of Police and the Deputy 
Commissioner. 

Ordinarily, under section 16 of the General Clauses 
Act * (X of 1897), the power to appoint any person to 
fill an office carries with it the power to dismiss. 
Section 16 of that Act, as amended by Act XVIII of 
1928, reads as follows: | 


““Where by any Act of the Governor-General in Council or 
Regulation a power to make any appointment. is conferred, then, 


* Prom 1st April 1937, this Act ceased to operate in Burma. The corres- 
ponding section of the Burma General Clauses Actis also s. 16—Ed. 


1938] RANGOON LAW REPORTS. 


unless a different intention aypzars, the authority having for the 
time being power to make the r.ppointment shill also have power 
to suspend or dismiss any person appointed whether by himself or 
any other authority in exercise of that ppwer.” 


However, Notification 44 of 1937 did not leave the 
power of punishment to the authority by whom the 
appointment was made, nor direct that.that power was 
to be exercised by superior authority, or how it was to 
be exercised, but purported to delegate to certain 
specified authorities the power of punishment including 
dismissal, and provided for the authority to whom an 
appeal against those punishments might be made. In 
‘the case of Sub-inspectors of Police, (in all sections of 
the force except the Flying Squads), the authority to 
whom the power of punishment has been delegated 
is shown as the District Superintendent of Police 
concerned, {the appellate authority being the Deputy 
inspector-General of Police of the Range concerned). 
The argument for the applicant is, in brief, that, as 
the authority to dismiss has only been delegated by the 
Local Government to District Superintendents of Police, 
and not transferred outright to them, a Sub-inspector of 
Police is not removable from his office save by or with 
the sanction of the Local Government, and, therefore, 
sanction to his prosecution is requisite under section 
197 (1), Criminal Procedure Code. 
The reply to this rests mainly on section 100 of the 
Government of Burma Act of 1935, which is as follows : 


“ Notwithstanding anything in the foregoing provisions of this 
part (Part IX) of this Act, the conditions of service of the subor- 
dinate ranks of the Police forces shall be such as may be deter- 
mined by or under the Acts relating to those forces respectively.” 


The “foregoing provisions” are sections 97 and 98, 
which refer to the tenure of office, recruitment and 
conditions of service of civil servants in Burma. 
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The argument for the applicant is as follows : Section 


_ 148 of the Government of Burma Act provides that the 


existing law is to continue in force, and section 128 of 
the Act provides for the continuance of provisions made 
under the Government of India Act untilother provision 
is made under the appropriate provisions of this Act. 

‘By section 96B (2) of the Government of India Act 
of 1919 the Secretary of State delegated the power of 
making rules for regulating the conditions of service | 
and discipline of the civil services in India to the 
Governor-General in Council or to Local Governments. 
Rules made by the Government of India under section 
96B (2) were published in the Gazette of India, Part.I, 
page 552, 1924, and classified the Burma Police Service | 
as a provincial service. It was provided in paragraph 13 
that the Local Government may dismiss any officer in the 
provincial service ; and in paragraph 15 that the Local ° 
Governments may delegate to any subordinate authority, 
subject to such conditions, if any, as it may prescribe, 
any of the powers conferred by rule XIII, in kas to. 
officers of the subordinate services. _ . 

On the 27th April, 1926, the Secretary of State, under 
rules passed on that date, prescribed [rule 4 (1)] that the 
rules regulating the conditions of service of provincial 
and subordinate services be delegated to Local Govern- 
ments of Governors’ provinces. On the 19th June, 1930, 
the Secretary of State made certain rules under the 
powers conferred by sub-section (2). of section 96-B of the 
Government of India Act; but rule 4 of the delegation 
rules of 1926 still veptiaeds in force [King-Emperor v. 
Maung Bo Maung (1)]. 

Disciplinary rules for the subordinate services, made 
in accordance with the Delegation Rules of 1926 by the 
Local Government, were published in General Depart- 


(1) (1935) LL.R. 13 Ran. 540, 546, 547. 
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ment Notification No. 5 of: the 11th February, 1926 . 


(page 19, Local Government Circulars, volume IT), and 
provided that the Local Government had delegated 
the power of punishment, including dismissal, of 
Sub-inspectors af Police to District Superintendents of 
Police, (the appellate authority being the Deputy 
Inspector-General). Asregards the power of. punish- 
ment, this, of course, amounts to exactly the same thing 
as the last notification of 1937, éxcept that the Local 
Government in the notification made under the Dele- 
gation Kules of 1926 delegated the power of punish- 
ment under the rules framed under the Government of 
India Act, while in the notification of 1937 they 
purported to delegate these powers in virtue of their 
powers under section 7 of the General Police Act under 
the authority of section 100 of the Government of 
Burma Act, 1935. 

The learned advocate for he sguieant wishes to 
construe section 100 of the Government of Burma Act 
as if it meant that the Act relating to the Police Forces 
was the Government of India Act. That argument, I 
conceive, is impossible. The Acts relating to the Police 
Forces referred to in section 100 of the Government of 
Burma Act are the general Police Act and the local 
Police Acts, such as the Bombay District Police Act, 
the Calcutta Police Act, the Rangoon Police Act (Burma 
Act [V of 1899), etc. 

As to the meaning and consequences of “ dele- 
gation’, the learned Advocate for the applicant relies 
on Kyaw Htin v. Ah Yoo {1), a decision of my own, the 
principle of which was approved by a Full Bench in 
King-Emperor v. Maung Bo Maung {2). 

In Kyaw Htin’s case (1) a sub-inspector of excise 
was prosecuted for a criminal offence, and it was held 


(1) (1934) LL.R.12 Ran. 530. (2) (1935) L.L.R. 13 Ran.540. 
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that the power to appoint sub-inspectors of excise was 
delegated by the Local Government under the rules 
framed under the Government of India Act by a notifi- 
cation of the Excise Department. The case of Ju re 
Sheik Abdul Khader Saheb (1) was followed. In that 
case Mr. Justice Coutts Trotter held that the delegation 
by the. Local Government of its power to appoint an 
officer only meant that the Local Government performs 
that act itself through the medium of a particular officer 
as the channel through which it is done, and he says : 


“It is an ordinary case of qui facit per alium facit per se. -\t is 
no doubt done in accordance with that delegation, but nevertheless 
itremains the act of the Local Government.” 


It was there held that the sanction of the Local Govern- 
ment was necessary under section 197 (J), Criminal 
Procedure Code, for the prosecution of the officer. 
These observations of Coutts Trotter J. were agreed in 
by the Full Bench in Bo Maung’s case (2) which was 
a case where an Assistant Accountant of a treasury was - 
prosecuted for embezzlement, but it was decided there — 
that under the rules framed under the Government of 
India Act the Local Government had not authorized 
the Deputy Commissioner to act for them in appointing 
assistant accountants, that is to say, had not delegated 
the power of appointment to the Deputy Commissioner, 
but had transferred out-and-out to him the power to 
appoint assistant accountants within his district, and, by 


implication, the power to remove or dismiss them from 


their appointment. 

The basis of the decision in Kyaw Htin’s case (3) 
was approved ; but the ratio decidendi did not apparently 
commend itself to one of the Judges (see page 552 ibid), 


(11 17 Cr. LJ. 168, (2) (1935) LLIB. 13 Ran. 540, 
(3) (1934) 1LL.R.12 Ran. 530. 
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who remarked that the decision in Kyaw Hitin's case 
should have been based solely on the special provisions 
of the Excise Act without reference to the rules under 
the Government of India Act. No reasons were given, 
and, with respect, that matter was not before the Bench. 
The Government of India Actis an Act of the British 


Parliament, and whenit authorized the Secretary of State 


to frame rules or delegate the power to frame rules to 
the Government of India or to Local. Governments, the 
rules so framed must be held to have over-ridden former 
legislation on the same subject, such as the Burma Excise 
- Act passed by the local Legislature. The notification 
referred to in Kyaw Htin's case purported to be made 


under section 6 of the Excise Act, .which itself gave 


the same power, that is to say allowing the Local 
Government to delegate to Commissioners the power of 


appointment of Sub-inspectors of Excise ; but, though 
that notification purported to be issued under the 
Excise Act, it was, I conceive, really issued or should 


have been issued under the authority conferred by the 
Government of India Act. The question was academical, 
as in each case the powers ig ee were identical and 
to the.same officer. 

It may be'interesting to note that Sheik Abdul. Khader 
Saheb’s case (1) was followed by Bardswell J. in K.H.V.S. 
Narayana v. Emperor (2). That case was not available 
when Kyaw Htin’s case (3) was decided. Sheik Abdul 
Khader Saheb’s case (1) was also considered but 
dissented from in Emperor v. Jalal-ud-din (4) , another 
instance where an excise officer was prosecuted, arid that 
decision too, I may remark, went on the provisions of rule 
13.as published in the Gazette of India, 1924, though it was 
said that the Excise Act gave asimilar Pome of dismissal 


() 17 Or. LJ. 168, 4 (1934) LLR. 12 Ran. $30, 
(2) (1934) M.W.N, 371. (4) (1925) L.L.R. 48 All, 264. ° 


113 


1937 
Ton YA 
uv 
THE KING, 


_—_—_— 


MosELy, J. 


114 
1937, 
Ton YA 
v. 
“THE KING, 


‘ MOSELY, J. 


-RANGOON LAW. REPORTS. [1938 


_and a similar power of delegation: Jalal-ud-din’s case 


was followed in Pichai Pillai and others v. Balasundara 
Mudaly and others (1) , a judgment not available when 
Bo Maung’s case was heard. In both these cases it was 


held that there was no distinction between an act of 


delegation and an act of empowerment, and that section 
197 (1), Criminal Procedure Code, was not intended to 
include, and did not include, public servants whom 
some lower authority had by law or rule or order been 
empowered to remove. In Jalal-ud-din’s case it was 
put as follows : 


“ The-authority- which actually removes the public servant 
from office is not the authority of the Local Government, but the 
authority to whom the power is delegated.”’ 


I am bound, however, by the Full Bench decision of | 
this Court, which is to the effect that where the power 
has been delegated the sanction of the Local Govern- 
ment is necessary. ae a 

’ For the Crown it is submitted that section 12 of the 
Frontier Districts Criminal Justice Regulation, 1925 


(Burma Code, page 224A) enacts (paragraph 12) that 


no sentence shall be reversed or altered on appeal or 
revision on account of any irregularity of procedure 
unless the irregularity has occasioned a failure of justice. 
It is, however, apparent on the face of it that sanction is 
a condition indispensible tothe taking of cognizance by 
a Magistrate, who would otherwise be incompetent to 
try the case ; and if any authority is necessary on the 
point, Emperor v. Bhimaji Venkaji Nadgir (2) may be 
referred to. . 

The difficulty in the present case is that Notification — 
No. 44 of the 15th March, 1937, directs that sub-— 


(1) (1935) LER. 58.Mad..787. (2) (1917) LL.R. 42 Hom. 172, 
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inspectors of Police be appointed by certain officers,—. 


it is immaterial whom for this purpose—; while the 
officers in whom the power rests to punish have not 
been nominated, nor has that authority even been 
conferred on them, but delegated, and I may remark in 
the case of a Sub-inspector of Police directly recruited, 
delegated to an officer other than the.one by whom he 
was appointed. 

It is argued for the Crown that, though the authority 
to punish has been delegated, yet that delegation was 
pure surplusage, and that it existed already under the 
Police Act in the officer by whom the appointment was 
made. 

I agree with what was said in Jalal-ud-din and 
Pichai Pillai’s cases that it was not the intention of the 
Legislature when enacting section 197, sub-section (1), 
Criminal Procedure Code, that the sanction of the Local 
Government should be requisite to the prosecution 
of subordinate officers, but the effect of delegation of 
the powers of punishment must be to make that sanction 
a preliminary requisite to prosecution. 

The question however in the present case is whether 
the delegation of these powers under the general Police 
-Act under the notification of 1937. was ultra vires of the 
Local Government. . 

Iam of the opinion that it was ultra vires. The 
general Police Act confers the powers of appointment 
(which connote punishment), on certain designated 
officers, and the Local Government cannot by any rules 
framed by it delegate disciplinary powers to those officers. 
It is conceivable that the Local Government might 
order such officers to exercise their disciplinary powers 
subject to its control or approval, but that has not been 
done, and I consider it to be adifferent. thing from 
delegating such powers to be exercised on _ the Local 
Goverment’ s behalf. 
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_ I must hold that the powers of punishment rest in 
the officers appointed in such behalf by section 7 of the 
general Police Act. It follows that the delegation of 
these powers to them was ultra vires of the Local 
Government, which was not the authority empowered 
to punish, such authority being.the officers designated. 

It ensues then that sanction of the Local Govern- 
ment to prosecute a subordinate police officer is not 
required, and this application in revision. will be 
dismissed. 


CRIMINAL REVISION. 


Before Mr. Fustice Mosely. 


RAI MOHAL PANDAY v. MAUNG PO SEIN. . 


Crown servants—Acts doue in execution of duty—Protection for acts done in 
good faith—Committal to Scssions*-Magistrate’s duty—Findings as to 
nature of act.and good faith—Criminal Procedure Code, s, 197—Government 
of Burma Act, s:124. ‘ = 

S. 124 of the Government of Burma Act affords a general indemnity to all 
servants of the Crown for acts. ccmmitted in the execution of their duty. as 
such before the Ist April 1937. The protection given by this section is in 
addition to the existing protection given by scclion 197 of the ‘Criminal 

Procedure Code, , 

A magistrate must take all the available evidence and. cometo a finding 
whether the acts complained of were done or not done by a servant of. the 
Crown'in the execution of his duty and in good faith or not before he decides 
whether to commit the = to Sessions, 


A. Eggar (Advocate-General) for the Crown. 
- Soorma for the complainant. | 


‘MosE:y, J.—This application in revision was madé 
by the Advocate-General against an order of the Fourth 
Additional Magistrate, Rangoon, passed i in a committal 
proceeding. 





| © Criminal Revision No. 5ISB of 1¢37 frem the: order of the 4th Additional 
Magistrate of Rangoon in Crimina! Regular Trial No! 184 of 1937, 
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The case in question was one instituted by two 
chaprasis of the High Court against a Sub-Inspector 
of Police. ‘The complaints were instituted on the 20th 
March 1937, ‘The Magistrate referred to section 124 (2) 
of the Government of Burma Act but in the order now 
under revision refused to come to a finding whether the 
acts complained of were not done in good faith. The 
order amounts to one purporting to commit the accused 
to Sessions irrespective of whether the acts were done 
in good faith or not. . 


This is clearly contrary to the wording of the section. 


Section 124 (1) is as follows : 


“No proceediugs civil or criminal shall be instituted in Burma 
against any .persou in respect of any act done or purporting 
to be done in the execution of his duty as a servant of the Crown 

. in India or Barma before the commencement of this Act, except 
with the consent of the Governor in his discretion.” 


It is clearly not applicable here as the complaints 
were laid and the proceedings instituted before the Act 
-camc inte force on the Ist April 1937. 
Section 124 (2) is as follows : 


“Auy civil or criminal proceedings instituted in Burma, 
whether before or after the commencement of this Act, against 
any persos in respect of any act done or purporting to be done in 
the execution of bis duty as a servant of the Crown in India 
or Burma before the said date shall be dismissed unless the court 
is satisied that the acts complained of were not done in good 

, faith, and, where any such proceedings are dismissed, the casts 


incurred by the defendant shall, in so far as they are not recover- _ 


able from the persons instituting the proceedings, be charged on 
the revenues of Burma.” 


It should be remarked that section 124 purports 
to be a general indemnity to all servants of the Crown 
for acts committed in the execution of their duty as 


such before the commencement of the Act. The. 


g. 
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' protection given by this.section.is m addition to the 


existing protection given by section:197 of the Criminal 
Procedure. Code, ‘referred to in the next section of the. 
Government of Burma Act, section 125, which prohibits 
any restriction of protection of public servants conferred 
by that section of the Criminal Procedure Code or 
of sections of the Civil Procedure Code without the 
previous.sanction of the Governor. 

The learned Magistrate was correct when he said 
that all the available evidence which deals with the 
point should be taken before a finding is come to — 
as to whether the act complained of was done. in 
the execution of the Sub-Inspector’s duty and in good 
faith. or’ not. He should not have prejudged this point 
in the middle portion of his order, and it would. 
appear that he has failed to consider whether the 
Sub-Inspector had reasonable ground to think or suspect 
that the chaprasis were committing an offence under 
section 336 of the Penal Code by throwirig ‘stones on 
the roof of Mr: Pinto’s building: The -Magistrate has 
only considered the effect of section 426, Penal Code: 
His attention is directed. to Ma Nyein Gale v. Nga 
Sein and others (1) and several previous rulings on the 
effect of section 336, Penal Code, to be found in 
“Dunkley’s Digest ” under “ Penal Cede--saction 330". 
atipages 946 and 947. 

‘The Magistrate, in revision, will be directed to take 


the available evidence and come to a-finding whether 


the acts complained of were done or not done in good 
‘faith before he decides whether to commit the accused, 
‘The proceedings will be returned. with these remarks. 





(5 LBR. 100,,.. 
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CRIMINAL REVISION. 


Before Myr. Justice Mackucy, 


THE KING v. MAUNG KAN TUN.* bla 
Sep. 28. 
Pultic duty—Payuent of thathameda-tax—Headman’s order on villager to ; 
_ appear before Township Officer—Non-compliance whether an offence— 
Burma Village Aci, ss, (1) (¢} 17 (d), 12. 


If a person who has not paid his thathameda-tax is directed by his head=- 
man to‘ appear at 2 Township office but fails to-do so he dees not commit any 
-offence punishable under-s. 12 of the Village Act. The payment of thathameda 
tax is nota public duty imposed upon a villager by the- Act-and when he pays 
his {ax he docs not assist the headman in collecting thathaieda-tax in the sense 
intended in ss. 8} G) avd LI (d) of the Village Act. 


The District Magistrate, Kyauks¢, made a reference 
to the High Court under s. 438 of the Criminal Proce- 
dure Code as to the legality of the prosecution of the 
respondent under s. 12 (iii) of the Burma Village Act 
in the following terms : 


The headman of Pakan Village Tract, Myittha Township, 
ordered one of his villagers Maung Kan Tun, who avoided 
payment of Thathaimeda tax for the year 1936-37, to appear before 
the Township Officer at Myittha on the 25th February 1937. He 
disobeyed the order and: was prosecuted ‘before the. Township 
“Magistrate (1), Myittha, under section .12 (iii) of the Burma Village 
Act. On his appearance before the Township Masistrate.on the. 
27th Apri 1937, when particulars of the: offence were’ stated to 
him, he' pleaded guilty to the charge and was’ convicted and 
sentenced to pay a fine of Rs. 5 or in default to suffer 7 — 
rigorous intiptisonmicat i: ‘Criminal Summar y Trial No. 49 of 1937 
‘The-fine was paid at once.” 

On the 6th May 1937, the: District Engineer ok the Burma: 
Railways, Mandalay, represented that under Rule 12 {a) Of the. 
Upper Burma Land Revenue Regulation, 1889, -the “accused 
‘béing a permanent rail ay cooly, should not have been assessed. 
to Thathameda tax nor should he have been fined fot “non- 
appearance - before the: Towestas Officer, Myittha. The ‘fact that: 





ve Cfiminar Revi On No. 540 Bo 1937 ‘from the order, of the Tonusaiy’ 
Magietate of Myitiha in : Grimiial Summary “Trial Yo. 49'6£ 1937.0 bt 
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he, was a permanent employee of the Railway Administration was- 
known only on receipt of the District Engineer's representation. 
and the thaihameda tax assessed on him has since been written 
off as erroneous. 

However, no action was taken to quash the convicticn and — 
sentence passed upon Maung Kan Tun in view of the admission 
of his guilt, though the legality of the headman’s order to appear’ 
before the Township Officer for payment of a tax which was. 
not assessable, and the prosecution under section 12 (iii) of the 
Burma Village Act for disobedience of that order was doubtful. 

The Chief Engineer of Burma Railways again represented the: 
matter to the Commissioner of Mandalay Division with a request 
that the fine imposed on Maung Kan Tun should also be refunded;: 
and the latter was of opinion that I should state a case to 
the High Court of Judicature at Rangoon for review of the: 
Criminal proceedings. ; 

Agreeing with the Commissioner I now submit herewith the: . 
Proceedings in Créminal Summary Trial No. 49 of 1937 of the 
Township Magistrate (1), Myittha, for favour of the orders of the 
Hon'ble Judges as to the legality of the order of the headman of 
Pakan and his prosecution of Maung Kan Tun under section 12’ 
(iii) of the Burma Village Act. If it is decided that the order . 
of the headman is ulira vires the conviction and sentence passed: 
upon Maung Kan Tun may be set aside. 


Mackney, J.—Iif a person who has not paid. his: 
thathameda-tax is directed by his headman to appear at 
a Township Office but fails to do so he does not commit 
any offence punishable under section 12 of the Village 
Ae « 

Section 12 punishes a person residing in a village: 
tract who refuses or neglects to perform any of the 
public duties enforced upon him by this Act, or by any 
rule thereunder. The payment of thathaimeda-tax is. 
not a public duty imposed upon a villager by the 
Village Act, nor is it any part of his public duties to be- 
take himself to any spot which the headman chooses to: 
order him to visit, nor can it be said that by attending 
a Township Office he was in any way assisting the: 
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headman in the execution of his public duties under 
the Village Act. When a villager pays his (hathameda- 
tax to his headman he does not assist the headman 
in collecting thathaméda-tax in the sense intended 
in sections 8 (J) (i) and 11 (d) of the Act. 

The conviction of Maung Kan Tun in the present 
case is therefore entirely illegal. 

As a matter of fact it now appears that Maung Kan 
Tun should not have been assessed to thathameda-tax 
at all. 

The finding and sentence passed upon him are set 
aside and the fine paid by him shall be refunded to him. 


CRIMINAL REVISION, 
Before Mir. Justice Mosety. 
MA THAUNG v. NANDIYA#* 


Revisional powers of litgh Court—Acquitial by appeliaie Couri—Erroneous view 
of law-- Direction by High Court to rchear appeat—“ Trial "—Crintinal 
Procedure Code, s. 423. 


Where the appellate Court has misdirected itself on a point af law and so 


thas acquitted a person in a criminal case, the High Court can point cut 
tthe error and Girect the appeHate Court to rehear the appeal. 

Ma-Nycin v. Meung Chit Hpz, LLR. 7 Ran. 538 ;. Queeu-Empréss v. 
Balwant, 1.L.R.9 All. 134 ; Qucex-Empress v. fee Lall, LL.B, 27, Cal. 320 ; 
Queen-Empress vy. Gancsk, LL.R. 15 Bom. 506 ; Goveruiuent of Bengal v. 
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Gokool Chunder, 24 C.WR. Cr. Rul. 41; Rameshwar v..Gobind Prasad, 23 - 


All. LJ. 433; U Aizu v. Maung Taik, L.L.R. 8 Ran. 663, referred to. 


The word “trial” as used in the Criminal Procedure Code inciudes ~ 


an appeal for.the purposes of several sections of the Code, 


MC, Mozumdar v. Pundit, WLR. 16 Cal. 121; Nistarin? Debi v. Ghose, 


1. .L.R. 23 Cal. 44, referred fo. 
— Leong with him Chan Tun Aung for the applicant. 


Kyaw Mfyini for the respondent. 


MosELy, J.—This is an ‘application in revision 


against an order of acquittal by. the Additional Sessions 





* Criminal Revision No. 439B of 1937 from the order of the Additional 
Sess ions Judge of Mavubin in Criminal Apseal No. 353.of 1937.- 
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‘Judge of Maubin. The accused was aentsted by the 


Ma Tuavxe trial Court on a charge under section 406, Penal 


v. 
NANDIYA, 


MoseEty,]. . 


Code. The application is-on. the ground, amongst 
others, that the order of acquittal in appeal was based — 
on a misconception of law. What is prayed for is that 
the order of acquittal be set aside and a re-trial ordered. 
It is not stated whether a re-trial of the case in the 
trial Court was prayed for or merely a re- “trial of the 
appeal. - 

The power of the High Court to interfere in revision 
with an order of acquittal has been the subject of two 
fairly recent reported rulings of this Court. Ma Nyein 
v. Maung Chit Hpu (1), was an application. in revision 
against an order of acquittal by the trial Court. ‘It was. | 
remarked that cases might well occur in which, owing. 
to non-recording of evidence or improper recording: 
of inadmissible evidence, a High Court interfering in 
revision might set aside an order of acquittal and direct. 
a te-trial, which the Magistrate before whom the case 
came could deal with in a perfectly impartial manner. 

U Min v. Maung Taik and another (2), was an 
application for revision of an order of acquittal passed. 
in appeal. The application was one to restore the 
conviction of the trial Magistrate,—which is of course 
contrary to section 439 (4), Criminal Procedure Code. 
It was said there : 2 3 7 


e It has been. laid down in the case of Foujdar Thakur v, 
Kasi Chowdhury (3) that, though the High Court has jurisdiction 
to interfere on revision with an acquittal, it should ordinarily 
exercise this jurisdiction sparingly ‘and only where it is urgently 
demanded in the interest of public justice. This decision was. 
followed in the case of Nga Po Pyaw v. Nga Po Nwe (4) where 
the learned Judicial Commissioner of Upper Burma: held that the . 


. only cases 0 alas applications at the instance of private patties. 





(4) (1929) LLR.7 Ran. 538. (3) (1914) LL.B, 42 Cal. 612. 
(2) (1930) 1.L.R. 8 Ran. 663. (4) (1917) 3 U.B.R. 19. 
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against orders of acquittal could be entertained are those in which 
there has been a failure of justice through want of jurisdiction or 
a failure to understand the law applicable to. the case.” 


The question of interference in revision with an - 


order of acquittal passed in appeal as opposed to such 
an order passed in the original trial was not dealt with 


there. 


The powers of a High Court in revision are the same 


as those conferred on a Court of appeal by section 423, 
Criminal Procedure Code, except that a finding of 
acquittal cannot be converted into one of conviction, 
[vide section 439, sub-sections (1) and (4), Criminal 
Procedure Code]. 

Section 423 (2) enacts that the Court may— 


“ (a) in an appeal from an order of acquittal reverse such 
order. and direct that further inquiry te made, or that 
the accused be re-tried or committed for trial, * * *.” 


The section does not in so many words allow of the 
re-hearing of an appeal, but as early as the case of 
. Qucen- Empress v. Balwant {1), it was held that in such 
a case as the present one the Court of appeal was the 
proper tribunal for re-trial ‘of the Aap} peal. It was 
said : 


eer ae it W ould be idle, as well as epg teueNle. to. direct 
a re-trial by the Magistrate, whose proceedings, the order of the 
appellate Court having been reversed, so far stand good, and. 
who would, presumably, as a matter of, course, re-affirm the 


conviction. um 


The same ‘conclusion. was arrived at in Quéeii- 
Empress v. Ganesh Khanderao and Ganesh Daulat (2), 
where The Government of Bengal v. Gokool . Chunder 
Chowdhry (3), was’ followed. This was also 4 case 





(i: (1886) ILR: O Au. 134, 136, * (2) (189) LER. £3 ae 506. 
(3} 24 WR. Cr. Rul. 41, Boe: 
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where the order of acquittal in appeal had been arrived 
at on an erroneous view of the law. ‘The concluding 
words of that ruling are as follows : 


“* * we are of opinion that ihe words relating to trial in 


the present Code, in section +23, are used in a sense wide enough 
to include the trial of appeals as in sections 342, 344, 352 and some 
sections of Chapter 25.” 


Other cases, where, in revision, the High Court 
has directed a re-hearing or re-trial of the appeal on the 
ground that the accused was acquitted on a miscon- 
ception of law, are Queen-Empress v. Basant Lall (1), 
and Rameshwar v. Gobind Prasad (2). 

It may be noted that the word “trial” is not defined 
in the Criminal Procedure Code. It has been held to | 
include an appeal for the purposes of other sections 
also, e.g. for the purposes of section 497 in Madhub 
Chunder .Mozumdar v. Novodeep Chunder Pundit (3), 
and of section 555 in Nisfarini Debi v. A. C. Ghose (4). 
Other instances are collected in the note to section 4 {k), 
Criminal Procedure Code, at page 22 of Sohoni’s 
Commentary, 13th edition. 

It is clear that, though this Court should not, in 
revision, direct a re-hearing of an appeal on the ground 
that the appellate Court had taken a mistaken view of 
the facts, (for that would be tantamount to a direction 
to take the view that commended itself to this Court, 
and in effect to direct that an acquittal be turned intoa 
conviction), yet this Court can, and should in proper 
cases where the appellate Court has misdirected itself 
on a point of law, point out the error and direct the 
te-hearing of the appeal. 


(1) (1900) LLR. 27 Cal. 320. (3) (1888) I-L.R. 16 Cal. 121. 
(2) 23 ALJ. 433. (4) (1895) LL.R. 23 Cal. 44, 
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[ On the merits his Lordship Rela that the learned =——1937 


Additional Sessions Judge had not committed any error Ma Taaune 
of law whatever and so dismissed the application in Nanoria. 


revision.]_ MosELy, J. 


SPECIAL BENCH. 


Before Sir Ernest H. Goodmen Roberts, Kt., Chief Justice, and 
Mr. Justice Dunkley. 


IN THE MATTER OF AN ADVOCATE.* 1937 


Advocates and pleaders—Conviction for offence—Subsequent cuquiry for Nov. £6; 


disciplinary action—Conviction to be deemed right— Facts aud circumstauces 

of case—Defect of character involong moral fturpitude—Conviction for 

defamation—Function of Bar Council Tribunal—Justification of advocate's 

aclion—Dissemination of defamatory malter—Advacate's duty. 

Where criminal proceedings are taken against a pleader or ai advocate 
‘and finally concluded they must be taken to have been rightly decided, and the 
question to be determined in a subsequent enquiry as to whether the advocate 
-or pleader ought to have disciplinary action taken against him is whether upon 
a perusal of ihe facts and circumstances disclosed in the evidence in the criminal 
' -proceedings his offence has been one implying a defect of character which 
unfits him to be a pleader or ‘advocate. Such a defect of character normally 
anvolves moral turpitude. 

Where an advocate has been convicted of the offence of defamation, it is; 
‘not open to the tribunal of the Bar Council tu justify bis action. A responsible : 
citizen when making a charge against a person of which he has not ascertained ' 
the truth should be careful not to aggravate the defamatory nature of the matter | 
by lending his support to an implied acceptance cof it without careful investi- 
&ation into its nature. 


-Campagnac for the advocate: The mere circum- 
stance that an advocate has been found guilty of a 
criminal offence does not make it imperative for the 
Court to take disciplinary action against him. The 
Court will look at all the surrounding circumstances 
and if it finds that the advocate has been guilty of 
an offence involving moral turpitude then only will it 
take disciplinary action against- him: Jn the matter of 
an Advocate (1). : 





* Civil Misc. Application No, 60 of 1937, 
(1) LL.R. 12 Ran. 110. 
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1937 In-a subsequent case a Bench of this Court presided 


—_——— 


Intat over by Sir Arthur Page, the former Chief Justice 
Gran refrained from taking disciplinary action against a 
ApvocaTe. pleader who had been convicted of the offence of 

cheating under section 420 of the Indian Penal Code.. 
The pleader’s appeal from the conviction had been 
dismissed and so had an application in revision to: 
the High Court been dismissed. Nevertheless in that. 
case, without any other materials before it, except the 
records of the criminal Courts, the Bench reviewed 
all the facts and circumstances and held that it was not. 
a case in which disciplinary action should be taken 
against the pleader. 


Tun Byu (Government Advocate). Members of the: 
legal profession are under no legal duty to their clients 
to make grave and scandalous charges against either’ 
Judges or the opposite parties on the mere wish of 
their clients. The more serious the allegations of a 
defamatory character are, the greater must be the 
caution on the part of the advocate concerned. .He 
cannot shield himself behind others. In the matter of 
Dwarka Prasad Mithal (1). ae 

The evidence shows that there was a_ personal 
motive on the part of the advocate. He ought to have 
had more corroborative affidavits. To. put.it at the 
lowest, the advocate’s action was careless and showed 
lack of responsibility. 


. Roserts, C.J.—This case comes before us for such 
action as it may appear ought to be taken under the 
Bar Council Act, one U Kun, an advocate of this 
High Court; having been convicted of the offence. 
of defamation, contrary to section 499 of the Penal 

' Code, and having been requited by the Magistrate to 


(1) LL. 46 All.,121. 
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enter into a bond and to come up for judgment when 
called upon within a period of two years, under the 
provisions of section 562 -of the Code of Criminal 
Procedure. The advocate thus convicted did not 
appeal against his conviction, and. we ‘must take it for 
all purposes, therefore, that that conviction was right. 
An enquiry has been held. by a Tribunal of the Bar 
Council into his conduct with a view to seeing whether 
he has done anything which seems to indicate the 
necessity of taking disciplinary action against him, and 
the Tribunal, we think, should have merely recorded 
the fact that he had been convicted of an offence and 
have asked him to show cause why no disciplinary 
action should be taken against him. But the Tribunal 
framed charges which involved a consideration of the 
law of conspiracy and which also included an allegation 
that he had published the defamatory matter knowing 
it to be false ; and they exonerated him of guilt on the 
charges thus framed. They have even -gone further 
and said that he was justified in the action which he 
took. : 

The charge brought against him in the Magistrate’s 
Court and the incidents connected. therewith arose 
from the writing of a letter by the advocate to the 
Registrar of the High Court inviting him to call. 
for papers and institute eriquiries upon certain allega- 
tions made in affidavits of which the advocate enclosed. 


copies, The affidavits contained charges which were. 
clearly defamatory and, if untrue, of a scurrilous. 
nature ; and by writing in the way he did we are. 
clearly of opinion that as a responsible citizen he. was: 
disseminating defamatory matter and making himself: 


responsible for its republication. We think that.if he 
had desired to take any action, and had been‘ taking: 


action in good faith, he would have adopted a course: 


different from that which he did; and the Magistrate 
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who tried the case—and beyond whose judgment we 
cannot go—took the same view and arrived at a finding 
of fact which we cannot disturb that U Kun had nat, in 
all the circumstances of the case, acted in good faith 
in forwarding the affidavits in the way he did. It is 
therefore necessary to say that the Committee of the 
Bar Council must be held wrong in declaring that he 
was justified in the action which he took. No man 
ican ever be justified in disseminating defamatory 
later unless he can bring himself within one of the 
yexceptions to section 499 of the Penal Code, or unless 
this action is privileged in other respects. It having 
been held that he did not act in good faith it must be 
wrong to say that he was justified in acting as he did. 

When we come, however, to consider the measure 
of guilt which we ought to impute to him, the matter’ 
is rather different. It has been held; following a 
number of. decided cases in this High Court and 
elsewhere, that when criminal proceedings are taken 
against a pleader or an advocate and finally concluded, 
they must be taken to have been rightly decided, and 
the question to be determined in a subsequent eauuiy 
as to whether the advocate or pleader ought to have 
disciplinary action taken against him is whether upon 
a. perusal of the facts and circuinstances disclosed in 
the evidence in the criminal proceedings his offence 
has been one implying a defect of character which 
unfits him to be a pleader or advocate. Such a defect 
of character normally involves moral turpitude. 

We are of opinion that in this case the action of 
U Kun was exceedingly ill-advised. He took some 
part in the preparation of some of the affidavits, and 
the nature of the allegations made in them made it. 
desirable for him to have corroborative material if any 
action were to be taken by him, and also to have 
pointed out that he was merely passing on information 
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in good faith for what it was worth with. the object of 
an enquiry being held and with bona fide intentions. 
But we do not think, while i is not open to us to 
question the propriety of the criminal conviction, that 
what he has done is of such a nature as to render him 
to be unfit to be an advocate, or even to call for any 
disciplinary action on our part, beyond saying that 
we trust that respensible citizens, when afforded the 
opportunity of making charges against persons {whether 
known to them or not) of which they have not 


ascertained the truth, should be-careful not to aggravate . 


the defamatory nature of the matter by lending their 
support to an implied acceptance of it without careful 
investigation into its nature. 

As I say, we have come to the eonaliaion that in 
all the circumstances no further action need be taken 


in this matter, but U Kun will have to pay the costs of. 
ihe Bar Council enquiry and the hearing before this. 


Court : ten gold mohurs before the Bar Council and 
ten gold mohurs here. 


DUNKELEY, J.—I agree. 
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INCOME-TAX APPLICATION. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and ~ 
Mr. Justice Dunkley. 


-BANSIDHAR & SONS 
v. 
Ee COMMISSIONER OF INCOME-TAX, 
BURMA.* 


Income-tax— “ Hindu undivided family "—-Persons pre viously assessed as Hindu 
undivided family—Claim to be assessed separately—Establishment. of 
claim—Inquiry by Income-tax Officer--Discretion as to evidence—Question 
of fact—Réference to High.Court—Burma Income-tax Act, ss, 254 (1), 66 (3). 

The term “Hindu undivided family " as used in the Income-tax Act has a, 
wider significance than the Hindu joint family knéwn to Hindu law. 

Kalyanji Vithal Das-v. The Commissioner of Income-tax, Bengal, LUR. 
[1937] 1 Cal. 653,-referred to. 

Before persons who have been previously assessed as a Hindu eediides 
family can claim to be separately assessed as members of a contractual 
partnership they must establish that the undivided-fauiily has been diss olved. 

In re Bisveswarlal Brijlal, 1.L.R. 57 Cal. 1336, referred to. 

Where an Income -tax Officer makes an inquiry under s, 235A of the Income- 
tax Act as to whether a partition has taken place among the members of a 
Hindu family hitherto assessed as undivided he has a discretion as to the 
conduct of the inquiry and to hear such evidence, and such evidence only, as 
he may deem necessary to arrive at his decision. Such decision is a decision 
on a question of pure fact, and so long as his diserction is not cxercised 
arbitrarily or fancifully, and there are before him some materials on which he 
can arrive at the conclusion at which he has arrived, his decision cannot be 
canvassed before the High Court on an application under s. 66 (3) of the 
Income-tax Act. 


Daniel for the applicants. The applicants formed. 
a contractual partnership in 1936 and applicd to the 
income-tax authorities to be assessed as such and 
not as a joint Hindu family as hithertofore. The 
application was rejected. The assessees were, strictly 
speaking, not a Hindu joint family though the father 
and sons lived together. There was no~ ancestral 
property, and all the property of the business was the 





* Civil Misc. Application No. 56 of 1937. 


1938] | RANGOON LAW REPORTS. 


self-acquired property of the father, who chose to take 
his.sons into partnership with him. The applicants 
sought to adduce evidence before the income-tax 
authorities to show that there was no ancestral property 
in the case, but the Commissioner of Income-tax came 


. toa finding without examining the witnesses cited for. 


the purpose. 
-[Dunxtey, ]. Is that the real grievance ?] 


In away, yes. The finding of the income-tax 
department does not rest on proper basis, and the 
failure to examine the witnesses cited to show that 
there was no ancestral property vitiated the finding. 
‘On this question alone the case should be stated to the 
High Court. ; 


A. Eggar (Aitvocate General) for the ‘Crown. _Case- 
Jaw shows that evidence of disruption is necessary 
before a joint family cai be held: to have separated. 
Fhe assessees -have adniitted that they are still an 

“andivided family % living together. 


_{Dowxzey, a ‘The case really falls to. be determined 
‘by: s, 25A and not 26A of the Act. The short answer. 
. to:, the application seems to. be that: the Income-tax. 


‘Officer can hold any inquiry he likes on the issue,. and . 


‘the Court would have no jurisdiction in the matter 
because the finding would relate to a pure question 
of fact.] are Ne Peer 

_ Yes. And there is nothing in s. 25A to show that. 
the origin of the family is in any. way relevant..--What 
is needed to be proved is separation, and till-that. is 
‘proved an assessee assessed as an undivided family 
‘would continue to be so treated {s. 254). The decision, 
in: In-re. Bisvemar dal (4): summarizes: she pesos 


ae eet ee 





cy) LL. R57 Cal. 1336, 
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See also Ghanshayam Das v. Commissioner of_ 
Income- tax, Bihar and Orissa (1); Jathu Shah-Nathu. 
Shah v. Commissioner of Income-tax (2); Mittar 


Chand-Lakhini Das v. Commissioner of Income-tax, 


Punjab (3) ; Kalyanji Vithal v. The Commissioner’ of. 


" Income- -tax, Bengal (4). 


DUNKLEY, J.—This is an application under section 
66, sub-clause (3), of the Income-tax Act by one 
Bansidhar and his five sons, who admittedly form a 
Hindu jomt.family but it is now alleged that the 
business.in respect of which they have been assessed to 


income-tax is not joint family property. From the year 


1932-33 they were annually assessed to income-tax under 


section 3 of the Act as a Hindu undivided family in 


respect of the profits of this business, but when the time 
came for the assessment for the year 1936-37 a claim 
was made that Bansidhar and his five sons formed a. 
contractual partnership in respect of and for the purpose 
of carrying on this business, and not a Hindu undivided: 
family. The deed of partnership between them was: 
ultimately produced, although there was considerable 
delay in its production, and an application purporting. 
to be under section 26A of the Act was made for the 
registration of this partnership for the purposes of the 


_Income-tax Act. The Income-tax. Officer held an 
-enquiry and came to the conclusion that the family 


still remained undivided and refused to register the — 
partnership. His decision on this point was upheld 


on appeal by the Assistant Commissioner of Income- 


tax, and further on revision of the latter’s order by 
the Commissioner of Income-tax. It is out of the 
final order of the Commissioner that the - present. 
application has arisen. 


nae? 





(1) 6 LEC. 198, ; (3) LL.R. 18 Lah, 189, 
(2) LL.R. 14 Lah, 134, (4) LLR. [1937] 1 Cal, 653. 
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Now, the question of Jaw on which by their appli- 
cation the applicants desixe us to require the Commis- 
sioner of Incomc-tax to state a case is propounded in 
paragraph 13 of the present application as follows : 


“Ts it legal in the circumstances of this case to hold that there 
is no partnership between Bansidhar and his five sons? or, in 
other words, is it legal for the head of a Hindu joint family who 
has no ancesiral preperty to enter into a partnership with his sons 
in. respect of his own self-acauired or separate business, which 


was built up by him individually without the employment of any . 


ancestral funds, even though he and his sons live together as a 
Bindu undivided Gunily ?” 


But in the course of the argument it has been admitted 
by learned counsei! for the applicants that this question 
does not cover the real grievance of the applicants and 
does not arise out of the order of the Commissioner 
of Income-tax. The real grievance of the applicants 
is entirely different and has arisen under these 
_ circumstances. 

By an order dated Lith January, 1937, the Commis~ 
sioner directed the Income-tax Officer, Magwe, to 
“record any evidence called by the applicants to 
establish that this business was not created out of 
ancestral property: this evidence was to be heard 
at Taungdwingyi, where the business is carried on. 
Subsequently, on the 16th March, on the representation 
of the applicants that several of the witnesses whom they 
desired to call resided in Rangoon, the Commissioner 
directed the Income-tax Officer to cause these Rangoon 
witnesses to be gee ae on commission. For some 
reason this was not done, and the proceedings were 
returned to the Comn ee without these Rangoon 
witnesses having been examined. The Commissioner 
“before passing orders failed: to examine these Rangoon 
witnesses, He declined to hear them on the ground 

10. 
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that the applicants desired to adduce this evidence to 


show that the business was started without capital and 
was built up by the sole efforts of the head of the 
family, and even if these facts were established they 
would not assist the applicants in proving that they do 
not constitute a Hindu undivided family within the 
meaning of that term as used in the Income-tax Act. 
The grievarice of the applicants is the refusal of 
the Commissioner to examine these witnesses. Their 
learned counsel now admits that the question which 
he desires to have referred ought to be framed in some 
such form as the following: “ Whether the order 
of the Commissioner of the 23rd April, 1937, is good 
in law in view of his refusal to examine all the 
witnesses tendered for the purpose of proving the 
alleged partnership.” . 

In the case of Kalyanji Vithal Das v. The Commis- 
sioner of Income-tax, Bengal (1) their Lordships of the 


-Privy Council have pointed out that the term “ Hindu 


undivided family ” as used in the Income-tax Act has a 
wider significance than the Hindu joint family known 
to Hindu Law; and in In re Bisveswarlal Brijlal (2) 
Rankin C.J. pointed out that before persons who have 
been previously assessed as a Hindu undivided family 
can claim to be separately assessed as members of 


a contractual partnership they must establish that 
the joint family has been dissolved. In view of the 


admission of the applicants that for all purposes, other 


than this business, they continue to be:a joint. family, © 


' evidence regarding the origin and growth of this 


-business would plainly be useless in this case. 


Apart from this consideration, this application fails 


.on another ground. ‘ The application to the Income-tax 
-Officer for registration of the firm has been treated 


241) EAR: {1937] 1 Cai, 653, (2) (1930) I.L.R: 57 Cal, 1336. 
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throughout, by the Income-tax Officer, by the Assistant 
Commissioner and by the Commissioner of Income-tax, 
as an application under the provisions of section 26A of 
the Act although it did not comply with the provisions 
of this section and the rules made thereunder. Clearly 
this application lay, not under the provisions of section 
26A, but under the provisions of section 254A, which 
has reference to a claim made by or on behalf of a 
Hindu family which has hitherto been assessed as 


undivided that partition has taken place among the 


members of the family. The provisions of this section 
were plainly applicable to the original claim made by 
the applicants, 
Now, under scction 25A, when such a claim is made 
the Income-tax Officer shall make such inquiry there- 
- into as he may think fit ; that is, he has a discretion to 
conduct that inquiry in such manner as may seem to 
him, in his judgment, to be best in the circumstances 
of the particular case and to hear such evidence, and 
such evidence only, as he may in his discretion consider 
- it necessary to hear to enable him to come to a decision 
on the question whether a separation of the members of 
the family has taken place or not. His decision is a 
decision on a question of pure fact, and so long as his 
discretion is not exercised arbitrarily or fancifully, arid 
there are before him some materials on which he can 
arrive at the conclusion at which he has arrived, his 
decision cannot be canvassed before the High Court on 
an application under section 66, becatise no question of 
law can arisc thereout. There is in the present case, 
in the admissions of the applicants alone, ample material 
on which the Income-tax Officer, and subsequently 
thé Assistant Commissioner and Commissioner of 
-Income-tax, could arrive at the decision at which they 
did arrive, and the applicants cannot be heard under the 
provisions of section 66 to complain that in the exercise 
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ed of his. discretion the Commissioner of -Income-tax 
BANSIDHAR declined to hear certain evidence. 


& Sons 
2. This application therefore fails and is ; dismissed with 
Con, costs ten gold mohurs. 
SIONER OF 
FS a 
gyre ROBERTS, oe agree. 
DUNELEY, J. 
LETTERS PATENT APPEAL. 
Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and 
Mr. Justice’ Dunkley. 
1937 ; 
U PO HLA aNnbD ANOTHER 





Nov, 11. v 
KO PO SANT AND ANOTHER.* 


Landlord and tenant, agreement between—Landlord’s charge on crops for 
reni—Evecution-credilor of tenant—Altlachuient and sale of crops— 
Equities binding on property—Knowledge of the creditor—Title of 
judgment-creditor. 

Where there is an agreement between the landlord and his tenant that 
the crops grown upon the land should be charged with payment of rent an 
execution-creditor of the tenant is bound by this agreement, and it is 
immaterial whether he has knowledge of it or not. A judgment-creditor can 
in execution attach and bring to sale only the right, title and interest of his 
judgment-debtor in the property he attaches and is bound by all the equities 
which were ‘binding on the properly in the hands of the judgment-debtor, 
The creditor cannot have a better title than his judgment-deblor and therefore 
cannot override the landlord's charge on the crops for his rent, 

A.RM.A.L.A. Veerappa Chettyar v. RM.M.K. Mutukumaru Pillay, 
LP. Ap. 8 of 1931, H.C. Ran. ; S.M.R.M. Firm vy, P.L.A.R.M. Firm, L.P. Ap, 7 
of 1935, H.C. Ran., followed. 


Tun Tin for the appellant. 
Rahman for the respondent. ° 


RopBerts, C.j.—This appeal must be allowed and we 
must set aside the judgment of Mr. Justice Spargo and 
of the Assistant District Judge and restore the decree 





- Letters Patent Appeal No. 4 of 1937 arising out of Special Civil Second 
Appeai No. 351 of 1936 of this Court. 
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granted by the Township Judge of Wakema with costs 
here and in the Courts below. 
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The Township Court of Wakema dealt with this’ xo Po cine 
case clearly and fully? except for an unfortunate pogerrs, cy. 


clerical error in the judgment which it is easy to 
explain. The decree-holders in this case were 
landiords who had a decree for rent, and Mr. Rahman 
who appears for them says that they are as much 
entitled to rent from the tenants as the appellants are. 
The appellants are other landlords and they are also 
entilled to their rent, and they had a contract with 
their tenants that the paddy grown upon the land 
which they Icased to them should be charged with 
pe ayment of rent due to them before the tenants could 
reduce itinto their own possession. It is quite clear 
from the decided authorities that a decree-holder, whe 
is attaching property under the process of execution, 


cannot seize property which his judgment debtor holds 


subject to restrictions, and ignore those restrictions : 

he cannot, in other words, obtain a better title than 
“the judgment-debtor has got. That has been made 
clear in a number of cases and is so elementary 2 
proposition of law that I need not pause for authorities, 


but the two cases to which the learned High Court 


Judge has referred in his note granting a certificate of 
appeal are sufficient to establish the proposition in 
these Courts, and we follow them without hesitation.* 
The matter .is really 2 simple one. It is not 
complicated by any question of agricultural custom, 
and it having been admitted that the respondents 
attached the whole of the paddy on the appellants’ 
Jand without leaving any for the appellants to take in 
satisfaction of the charge which they held upon it (that 
was alleged in the ee and admitted by there 





* These two cases aie ¢ cited in the headnote—Ed. 
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. being no denial in the paragraph of the written statement 
corresponding to the paragraph in the plaint in which 


it was alieged), that was an end of the matter : they 
did that, and they had no right to do it because of the 
equities subject to which the judgment-debtors held the 
paddy. 

As I say therefore, this appeal must be allowed. 
Advocate’s fee in. this Court six gold mohurs. 


DUNKLEY, J.—In the Township Court and on appeal 
to the Assistant District Court, and again on second 
appeal to this High Court, this case has been throughout 
fought on the question whether the present respondents _. 
{who were defendants in the Township Court) had 
knowledge of the terms of the agreement between the 
appellants (who were plaintiffs in the Township Court) 
and their tenant. The question of knowledge was 
entirely irrelevant. A  judgment-creditor can in 
execution attach and bring to sale only the right, title 
and interest of his judgment-debtor in the property 
against which process in execution is issued at his 
instance.’ He‘ obtains by the warrant of attachment 
the right to bring to sale the property of his judgment- 
debtor subject to all the equities which were binding 
on that property in the hands of his judgment-debtor. 
He is just as much bound by those equities as was his 
judgment-debtor, and it matters not whether he has 
knowledge thereof or not. Consequently the respon- 
dents, in attaching and bringing to sale the crop grown 
by their judgment-debtor on the land of the appellants, 
are bound by the terms of the tenancy agreement 


between their judgmeni—debtor and the appellants, 


whether they have knowledge thereof or not. All that was 
decided in the case or Maung Po Lwin v. Maung Sein 
Han (1) was that a purchaser of the crop who purchases 


(1) (1929). L.L.R. 7 Ran, 100. 
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for value in good faith without knowledge of the terms 
of the tenancy agreement is not bound by its terms, 
but is bound if he purchases with such knowledge. 
With the greatest respect, I am doubtful whether a 
. purchaser for good consideration is bound by the 


agreement between the tenant and his landlord in any. 


event, but that point does not arise in the present case, 
and the correctness of the decision in Maung Po Lwin’s 
case (1) must be left for future consideration when the 
point arises. The position of an attaching judgment- 
creditor is entirely different ; he is always bound by 
the terms of the agreement between his judgment- 
debtor and the latter’s landlord, whether he has 
knowledge thereof or not. I therefore agree that this 
appeal must be allowed, with costs throughout. 


CRIMINAL REVISION. 
Before Mr. Justice Bagulcy. 
MAUNG BA anpb orners », THE KING.* 


Assault—Conviction for assaulting public servant—Appellale Court's finding—« 
Person assaulted not a public servant—Alteration vf conviction—Penal 
Code, ss. 352, 353. : ‘ 

Where an accused has been convicted under s. 353 of the Penal Code for 
assaulting a person whom the magistrate thought to be a public servant and 
the appellate Court finds that he was not a public servant there is no bar to 
the conviction being altered to one under s. 352. : 

In the matter of Akbar Momin, 6 C.W.N, 202, considered. 


K. C. Sanyal for the applicant. 


BAGULEY, J.—I have taken the facts as given by 
the lower Courts. I see no reason for interference 
with these findings of fact in revision. 





(1) (1929) LE.R. 7 Ran. 100. 
* Criminal Revision No. 517B of 1937 from the order of the Sessions Judge 
of Sagaing in Criminal Appeal No. 177 of 1937. . 
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Aung Dun, a villager of Kinmun village, got drunk. 
He had an iron fork in one hand and a dah in the. 
other, and he was going about the village shouting 
abuse, cutting fence posts, and in general making a 
thorough nuisance of himself. “He abused the headman 
and performed certain indecent acts in front of his’ 
house ; so the headman, as he was entitled to, called 
a posse of villagers, disarmed Aung. Dun, arrested him 
and proceeded to take him to his house with a view to 
sending him and his weapons to the police station. 
He was perfectly entitled to do this. — 

Before they got to his house they had to pass the 
compound of the house of Maung Ba. Maung. Ba and 
his son and daughter, Thein Pe and Ma Thein Tin, came 
out, asked what it was all about and proceeded to try and 
snatch the dah out of the hands of Po Set, the villager - 
who was carrying it. A struggle ensued and inthe end © 
Po Set let them have the dah and they took it away. 
About half an hour later, before the party had started 
tothe police station with Aung Dun, Ma Thein Tin 
came to the headman’s house and threw the dah into 
his compound saying, ‘‘ Here is the dah.” 

Arising out of this the police sent up the three 
accused with a charge sheet showing that they had 
committed an offence under section 353, Penal Code. 
The. Magistrate heard the prosecution witnesses and 
framed a charge against the three accused charging 
them with having used criminal force 


“to Maung Ngwe Gaing, a public servant and his party while 
they were bringing the accused Maung Aung. Dun and exhibit 


_ dah with intent etc.” 


He found them all guilty and sentenced the men 


_ to three months’ rigorous imprisonment each and 


Ma Thein Tin to pay a fine of Rs. 51. 
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They all appealed and the learned Sessions Judge 
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altered the convictions to convictions under section mao BA 
352 and reduced the sentences. to a fine of Rs. 45 in Tar Kine, 
the case of Maung Ba and Rs. 40 in the case of each of Bacutey, J. 


_his children. The main point on which he reduced 
the sentence was that although the headman was a 
public servant, Po Set, from whose possession the dah 

_was forcibly seized, was not a public servant. Against 
this order passed by the learned Sessions Judge the 
present application for revision has been filed. 

The main ground argued was that when the 
Sessions Judge found the applicants not guilty under 
section 353 he had no jurisdiction to alter the convic- 
- tion. to one under section 352. This argument was 
based upon an extract from Gour’s “Penal Law of 
India” (Fourth Edition, page 1746), and the case 
of: Akbar Momin {1). I have studied Akbar Momin's 
case, and I must say that I cannot understand it, that is, 
not if the words used have their correct meanings. 
It seems to me that in the statement of the facts of the 
case the cditor is using the word “ charge ” in its 
police sense and not in its Criminal Procedure eae 


sense. ‘There i is a passage, 


“ On the complaint of Khined four persons were sent up for 
trial *. * * who were charged under sections 353 and 352.” 


Apparently, this does not mean. “ against whom | 


charges were framed under sections 353 and 352.’ 
In any event, it is not clear from this judgment 
whether a charge was framed against the accused 
under section 353 for assaulting a police officer, in 
.Which case, of course, the accused could not be 
convicted under any section at all for an assault, on 


somebody else ; or whether a separate charge - was 





(1) 6 C.W.N. 202. 
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_ framed against him for assaulting the witness. If this 


reported case really bears out the interpretation put 
upon it in Gour’s work, namely, that when there isa — 
report of assaulting a public servant which comes 
properly before a Magistrate and after he has taken 
cognizance of the case he finds that in the transaction 
which was reported to him an assault was committed 
on some other person not mentioned in the original 
complaint, he is debarred from dealing with that 
assault, I respectfully dissent from it. © When a fracas. 
is the basis of a police charge sheet, and in the course 
of that fracas, when the Magisterial inquiry is. complete, 
the fact emerges that some ordinary villager has been 
assaulted, I see no reason why the Magistrate shall.not 


convict the person guilty of that assault for that assault. 


In the present case the original charge was not 
satisfactory. The charge was of using criminal force to 
Maung Ngwe Gaing, a public servant, and his party, 
but the accused were perfectly aware of what they were 
charged with, namely, using criminal force to Maung 
Po Set, one of the headman’s posse of villagers. The 
evidence was all with regard to the struggle for the 
dah which he was holding, and after they have been 
convicted under section 353 for assaulting Po Set 
whom the Magistrate thought to be a public servant, 
when the appellate Court finds that he was assaulted, 
but that he was not a public servant, there is no bar 
under the Criminal Procedure Code to the conviction 
being altered to one under section 352.» That is a _ 
simple and logical deduction which must .be made 
from section 238 (1) of the Criminal Procedure Code. 
In my opinion, these convictions are quite correct. 

As the case, however, is before me I think that one 
alteration might be made in favour of the accused, 
Ma Thein Tin. She cooled down quickly and brought 
the dah back to the headman. I think this gesture 
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might be counted in her favour. I would therefore 
halve her fine. My order is, therefore, that the 
sentence passed against’ Ma Thein Tin will be that she 
will be fined Rs. 20, or in default ten days’ rigorous 
imprisonment. .Any excess fine which she may have 
paid will be refunded to her. The convictions of all 
the three accused will stand and the sentences passed 
on Maung Ba and Maung Thein Pe will be left 


unaltered. 


CRIMINAL REVISION. 


Before Mr. Justice Baguley. 


MAUNG PO TU AND ANOTHER 
‘ v. 
THE, KING.* 


Inquiry—Case sent up for trial by Police—A ppearance of parties before 
magislrate—Withdrawal of prosecution before hearing—Discharge of 
accuscl—Magistrate’s order for disposal of jewellery scized—Application 
to the Sessions Court —Jurisdiction of Sessions Court to deal with 
application—Commencement and conclusion of  inquiry—Criminal 
Procedure Code, ss. 190 {3) (b), 5£7, 520. 

Where’an accused, and the jewellery in respect of which he is accused 
of theft, are sent up by the police to the magistrate and the magistrate takes 
cognizance under s. 190 (6) of the Criminal Procedure Code, there is an 
“inquiry ” before the Court, though no witnesses are examined. Action 
under clause (5) of s. 190 is one of the conditions requisite for the initiation. 
of proceedings by the magistrate. If the prosecution is withdrawn after 
appearance of parties and fixing of dates for hearing merely, the withdrawal 
operates as a discharge of the accused, the inquiry is concluded and the 
proceedings terminate finally, 

The magistrate therefore has jurisdiction to make an order under s. 517 
of the Criminal Procedure Code for the disposal of the jewellery, and the 
Sessions Judge has power under s. 520 of the Code to modify, alter or 
annul such order. ; - 

B.€. De v. Sama, 35 C.W.N. 188; In the matter of Kuppammal, LLR. 
29 Mad. 375; U Ba Hlaing v, Sodani, 1.L.R. 14 Ran. 633, distinguished. 





* Criminal Revision No. 509B of 1937 from the order of the Sessions. 
Judge of Prome in Criminal. Appeal No. 201P of 1937. 
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Ba Han for the applicants. The point for 
determination is whether the order passed by the trial — 
. Court regarding the disposal: of the exhibits was passed - 

under s. 517, Criminal Procedure Code. If so an 
appeal lies to the Sessions Judge. ; 

In order that s. 517 of the Criminal Procedure 
Code may come into play, an enquiry or trial must 
have béen concluded. In the present case the inquiry 
began so soon as the magistrate took cognizance of 
the-case under s. 190 (1) (b) of the Code. S. 190, as 
the héading shows, relates to “ conditions requisite for 
the initiation of proceedings” and it comes under 
Chapter XV which deals with the “ jurisdiction of the 
criminal Courts in inquiries and trials.” Everything 
dealt with in Chapter XV (which embraces s. 177 to 
s. 199A) relates either to an inquiry or trial. The 
initiation of proceedings mentioned in the headline of 
s. 190 refers to the commencement of an inquiry. 
Though evéry judicial proceeding is not an inquiry, 
every inquiry is a judicial proceeding. [S. 4, cll. (z) 
and (m) of the Criminal Procedure Code.] The. 
inquiry in the present case began when the magistrate 
took cognizance of the case on receipt ofa police 
report. It ended when the applicants were discharged 
as a result of the respondent’s withdrawal of the case 
‘with the permission of the Court. S. 517 therefore 
applies, and an appeal lies to the Sessions Judge 
under s. 520 of the Code. 


Clark for the complainant. Proceedings against 
the applicants began, but an inquiry had not been 
initiated because witnesses were not yet examined. 
U Ba Hlaing v. Balabux (1). 





(1) LL.R. 14 Ran. 633, 
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Even if an inquiry had begun, it was never heard. 
B.C. De v. Sama (1) ; In the matter of Kuppammal (2). 


The magistrate’s order cannot therefore be under . 


s. 517 which presupposes the conclusion of an inquiry 
or trial. No appeal therefore lies to the Sessions Judge. 


Bacutey, J.—This case comes before the Court 
under the following circumstances : 

Ma Kyin Hla made a report to the police at the 
Paungdé Police Station complaining that Pu Tu and 
Ko Ko Gyi had committed an offence under section 380 
of the Penal Code. The police investigated the case 
and sent both these persons up for trial, the charge 
sheet mentioning section 380, Penal Code read with 
section 411, Penal Code. The papers were transferred 
to the First Additional Magistrate, Paungdé, who entered 
the case in his Register, directed summonses to issue to 
witnesses and released the accused on bail on their 
furnishing security. 

The case was then transferred by the District Magis 
trate, Prome, to the Second Additional Special Power 
Magistrate. On the 25th June 1937, both the accused 
appeared before him with their pleader : the complainant 
and her pleader were also present. For certain private 
reasons he asked them whether they. objected to his 
dealing with the case and on their saying they had no 


objection he fixed three days for the trial and summoned 


ten witnesses for each day. Before the date fixed 
for hearing the witnesses, however, the complainant 
presented an application for permission to withdraw the 
case. The Magistrate told her she could not do so 
but in the end the case was withdrawn by the Court 
Prosecuting Inspector on instructions from the District 
. Magistrate and with the permission of the trying 


(1) 35 C.W.N. 198, {2) LL.R. 29 Mad. 375. 
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Magistrate. This withdrawal under section 494 of the 
Criminal Procedure Code. operated: as a discharge of 
the accused. 

When the case was sent up for trial th ere were certain 
exhibits, mainly jewellery, sent up with the-case. After’ 
the case had been withdrawn the question arose as to 
the disposal of these exhibits: The learned Magistrate 
heard the pleaders who appeared for both parties: with 
regard to the disposal of the exhibits which had been 
seized by the police and produced in Court, and after 


hearing them he. passed orders with regard to the 


disposal of the exhibits, purporting to act under section 
517 of the Criminal Procedure Code. The two erstwhile 
accused filed an appeal under section 520 of the 
Criminal Procedure Code against the order passed by 
the Magistrate with regard to the disposal of the exhibits. 
It was accepted by the learned Sessions Judge as an 
appeal but after hearing both sides he came to the 
conclusion that he was not satisfied that there had been 
any inquiry or trial in the case, so the order passed 
could not have been passed under section 517 of the 
Criminal Procedure Code and therefore in his opinion 
it was not “a valid and appealable order.” He tkere- 
fore dismissed the appeal on the ground that no appeal 
lay. Itis against this order of dismissal that the present 
application in revision has been filed. 

The first point for decision is whether the jeoraea 
Sessions Judge had power to deal with the so-called 
appeal. . Strictly speaking, in my opinion, it could not 
have been.an appeal in the proper sense of the word. 
If the original order had been passed under section 517 
then the application to the Sessions Judge would be 
under section 520. Section 520 is not in the Chapter 
of the Criminal Procedure Code which deals with 
appeals, but section 520 gives the Sessions Court in a 
case of this nature power to “ modify, alter or annul ” 
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the order passed under section 517. This is a statutory 
right of revision, or, it may be said, of interference 
with any order passed under section 517 by a Magistrate 
‘subordinate to the Court of Session and the applicants 
merely wanted the Sessions Judge to interfere with the 
- order passed by the Magistrate. If the order was passed 
under section 517, therefore, the Sessions Judge had 
power to deal with the-application whether this appli- 
cation was strictly an appeal or not. If, therefore, the 
original order was passed under section 517, the learned 
Sessions Judge -was in error in deciding that he had no 
power to deal with it. 

It is argued before me that as orders can only be 
passed under section 517 with regard to property when 
an inquiry or trial in any criminal Court is concluded 
it must be shown that there was an inquiry or trial 
before the Court regarding these exhibits and that the 
inquiry or trial had been concluded. It is argued that 
as no evidence had been recorded there was no inquiry 
held, and therefore no inquiry concluded, and reference 
is made to the case of U Ba Hlaing v. Balabux Sodani 
(1) in which it is pointed out that there may be judicial 
' proceedings which are not inquiries or trials, and 
property produced before the Court in -such judicial 
. proceedings cannot be dealt with under section 517 : it 

must be dealt with under section 523 of the Criminal 
Procedure Code. The case which gave rise to that 
report was one in which property had been seized and 
was made an exhibit in proceedings under section 512 
_of the Criminal Procedure Code. 

In my opinion, however, in the present case it must 
be held that there had been an inquiry before the Court. 
The accused and the exhibits were sent up by the 
police to the Magistrate and he took action under 





(1) (1936) L.L.R. 14 Ran. 633, 
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section 190 (b), and section 190 comes under the Chapter 
headed “ Jurisdiction of Courts in inquiries and trials ”, 
and clause (b) is one of the conditions requisite for the 
initiation of proceedings by the Magistrate. Proceedings 


therefore, in my opinion, had been initiated and although 


_ no witnesses had as yet been examined, the procecdings. 


having been initiated, an enquiry must be held to have 
begun. It was suggested that in any event it had not 
been concluded and reference was made to In the matter 
of Kuppammal (1). This was a casein which a person 


-had been sent up for trial by the police for an offence 


under section 406 of the Penal Code. The accused, 
however, was unable to attend Court and he died 
before any witnesses had been examined. Sir Arnold 
White C.J. agreed with the Magistrate that although 
the preliminary steps for a trial were taken, it could not. 


-be said that “the trial has been concluded, the real value 


of that word in that connection is ‘to make a final. 
judgment or determination of.’” It was held that the 


trial had really abated, but it does not seem to have: 


been suggested that no inquiry or trial had been 
begun. 

Reference was also made to Brojendra Chandra De 
v. K.S. Sama (2). That was a case in which a complaint. 
was made of theft and certain property was seized. The 
complaint was'made to the Chief Presidency Magistrate. 
After the property had been seized it was made over 


‘to the complainant. The complainant thereafter took 


no further steps to. prosecute the criminal case but the 
Court let the property remain in his custedy. It seems 
quite clear that in this case even if an inquiry or trial 
had started it had not concluded : it had simply been: 
abandoned and the only specific order passed was “ Let. 
the car remain with the complainant. File.” It seems. 


(1) (1966) LL.R. 29 Mad, 375. (2) 35 C.W.N. 198. 
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to me quite clear that this was a case in which the 
proceedings had not concluded in any sense of the 
word. ; ® 

- In the present case it seems to me that the inquiry 
had been concluded because the accused had appeared 
before the Court, the inquiry which comes before the 
trial proper (which begins when a charge is framed) had 


been initiated, and the proceedings terminated finally 


in the discharge of the accused. 

| Every irial which is concluded before a Magistrate 
must end cither in acquittal, conviction or discharge : 
any other termination is merely “ abatement.” 

Holding, therefore, as I do that an inquiry bad 
been initiated and had been concluded, the order of 
the Magistrate with regard to the exhibits was passed 
-rightly under section 517 and therefore the Sessions 
Judge could deal with the application filed before him 
under section 520. 

I have been asked to pass final orders with regard 
to the exhibits in revision in any case’as the parties do 
not wish to go back to the learned Sessions Judge fer 
considerations of time, trouble and expense. I am 
unable to accede to this request. If there are local 
Courts competent to deal with matters those matters 
must be dealt with by them : it is not for the High 
- Court to do their work for them. 

I, therefore, set aside the .order of the learned 
Sessions Judge holding that he had no power to deal 
with the application. The proceedings will be returned 
to him for him to deal with the application and dispose 
_ of it on its merits. -., 
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CRIMINAL REVISION. 


Before M r. Justice Baguley. 


JAGDEO PANDAY ». N. C. HILL.* 


Complaint—Report by a Police Officer—Non-cognizable offence—Report under 
orders of magistrate—Report withoul instructions from magistrate—Child 
' Marriage Restraint Act, ss. 5,9—Anonymous petition—Police Officer asked 
by magistrate to investigate case--Proceedings commenced ona letter from 
. Police Officer-—Illegality of proceedings—Criminal Procedure Code, ss. 4 (b),-: 
157, : wae 
When a Police Officer investigates a non-cognizable case underthe orders of 
a magistrate, the report which he makes at the end of his investigation is of the- 
same nature as a report made under s, 157 of the Criminal Procedure Code, 
and such a report being a Police Report isnot a complaint withid s. 4 (1) of the- 
Code, though if a Police Officer, acting without instructions from a magistrate: 
. reports a non-cognizable offence toa magistrate with a view to the ‘magistrate- 
taking action, this is a complaint. 
King-Emperor v. Sada, 1.L.R. 26 Bom. 150, referred to. _ 
An offence under s. § of the Child Marriage Restraint Act is not cognizable. 
An-anonymous petition ‘stating that an offence under .the Child Marriage 
Restraint Act was about to take place is not a complaint nor is a letter written 
by a. Police Officer to the District Magistrate who had forwarded the petition’ - 
to him for. inquiry,a “ complaint." Proceedings initiated by the magistrate: 
regarding the ‘Yetter as a complaint are bad by virtue of s. 9 of the Child: 
Marriage Restraint Act. 


K. C. Sanyal for the applicants. 
“Tun Byu (Government Advocate) for the respondent.. 


- Bacurey, J.—This is an application to quash the 
‘proceedings pending against the applicants under 
section 5 of the Child Marriage Restraint Act. The 
proceedings originated in the following manner. 
(I base this on the report made by the District Magistrate 
and certain Police papers which have been sent up) : 


* Criminal Revision No. 493B of 1937 arising out of Criminal Regular 
Triai No. 2 of 1937 of the Court of the District Magistrate, Myitkyina. 
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An anonymous petition was sent to the Superin- 
tendent of Police. through the Deputy Commissioner, 
Myitkyina, dated the 15th May 1937, which was 
received in the Deputy Commissioner’s office on the 
17th of May. The petition stated that certain people 
were going to marry their son and daughter on the 17th 
of May, 1937. It was not, therefore, a petition stating 
that an offence had taken place, but that an offence was 
going to take place. The petition reached the District 
Magistrate on the 27th of May, and he forwarded it to 
the Assistant Superintendent of Police. The Assistant 
Superintendent of Police reported that he could not 
get any witnesses to give evidence, but he discussed 


the matter with the District Magistrate and agreed to . 


make a formal report. A letter was then sent in to the 
District Magistrate purporting to have been ‘from the 


Assistant Superintendent of Police, but it was signed by . 


some other person on his behalf. The learned District 
Magistrate regarded this as a complaint made by 
the Assistant Superintendent of Police and initiated 
proceedings, sending the matter for enquiry by the 
Subdivisional Magistrate, Myitkyina, under section 202, 
Criminal Procedure Code. , 

‘Tt is argued that, as there is no complaint, the 
proceedings are bad by virtue of section 9 of the Child 
Marriage Restraint Act, which states that no Court 
shall take cognizance of any offence under this Act 
save upon complaint made within one -year of the 
-solemnization of the marriage. The question then 
-arises as to whether the letter written on behalf of 
the Assistant Superintendent of Police to the District 
Magistrate is a “complaint ’’ or not. 


The word “complaint” is not defined in the: 


Child Marriage Restraint Act : but as this is a 
_ cfiminal act and the matter is one relating to 
_ procedure, the definition of “complaint” given’ in 
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section 4 of the Criminal Procedure Code must, I think, 
be applied. 
Section 4 (i) of the Criminal Procedure Gade says : 


“** Complaint ' means the allegation made orally or in writing 
to a magistrate, with a view to his taking action under this Code, 
that some person, whether known or unknown, has committed an 
offence, but it does not include the report of a police-officer.” 


As the anonymous petition referred to an offence 
which was contemplated, the anonymous petition, or a 
petition of this nature, even if it had been signed, 
would. not be a “ complaint ” within the terms of the 
definition : so the only thing which can be regarded as 
a complaint is the letter. Is this a “ complaint” or is 
it a ‘‘ report by a Police Officer ” ? 2 

“Report by a Police Officer” is not defined in. the ; 
Code, but “ Police Reports.” are dealt with in Chapter 
XIV of the Code. This Chapter dedls.with information 
given to the Police, and section 157 states that when 
an officer in charge of a police-station has reason to 
suspect the commission of an offence which he is 
empowered under section 156 to investigate, that is to 
say, of a cognizable offence, he shall send a report of 
the same to a Magistrate, and that report is undoubtedly 
the report upon which a Magistrate can take cognizance 
of a case under section 190({b) of the Criminal 
Procedure Code, and this report is a type of allegation 
which is expressly stated in section 4 (%) not to bea 


‘complaint within the meaning of that definition. 


Section 155 (2) of the Criminal Procedure Code says 
that no Police Officer shall investigate a non-cognizable 
case without the order of a Magistrate, and section 
155:(3) says that when’a Police Officer has received an 
order from a Magistrate to investigate a non-cognizable 
case, he may exercise the same powers in respect of 
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the investigation as may be exercised in the case of an 
investigation of a cognizable case. 


‘It seems to me, therefore, that when a Police Officer . 


investigates a non-cognizable case under the orders of a 

‘Magistrate, the report which he makes at the end of his 
investigation is of the same nature as a report made 
under section 157, and such a report being a Police 
Report is not a “ complaint”, though if a Police Officer, 
acting without instructions ee a Magistrate reports a 
non-cognizable offence to a Magistrate with a view to 
the Magistrate taking action this is a complaint, vide 
King-Emperor v. Sada (1). 

An offence under section 5 of the Child Meonhie 
Restraint Act being punishable only with simple 
imprisonment up to one month ora fine of Rs. 1,000, or 
both, under Schedule ITI of the Code of Criminal Pro- 
cedureis not cognizable : so theletter written on behalf 
of the eestor Superntendont of Police tothe District 
Magistrate is a “ Police Report ” and nota “complaint.” 


The present proceedings not having originated on a 


“complaint ” are bad ‘by virtue of section 9 of ‘the 


Child’ Marriage Restraint Act. The proceedings will, 


therefore, be quashed, as not having been legally 
initiated. 


(i) (1902) L.L.R. 26 Bom, 150 (F.B.} 
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Before Sir Eruest H, Goodman Roberts, Kt., Chief Justice, and 
‘ Mr. Justice Duakley, 


MUNICIPAL CORPORATION OF RANGOON 
v. 
SOORATEE BARA BAZAR CO., LTD.* 


Municipal assessment—Cinema building—Anaual rental value—Actual rent 
paid by tenant—Reit of hypothetical tenant—Comparalive method—Correct 
basis of assessment—Appeal ta High Court—City of Rangoon ae 
Act, ss. &@ (2), 91 (3). 

The principle of assessment of a hereditament is the ascertainment of the 
annual rent which a hypothetical tenant might reasonably be expected to pay. 
The actual rent paid by an existing tenant is not the final or conclusive test. 
it is only prima facie evidence, and the special circumstances in which it is 
paid and in which any coilateral engagements aré“etered into between the 
Parties must be taken into consideration in determining what is the rent a 
hypothetical tenant migh{ reasonably be expected to pay for the hereditament. 

Poplar Assessinent Committee v. Roberts, {1922) A.C. 93, referred to. 

’ The comparative method, i.e. the.evidence as to thé assessment.of other 
hereditaments is of little or no.value when there is direct evidence as to the 
jetting value of the hereditament whose assessment is in question. 

Albert Pickard ¥. Assessor of Glasgow, (1937) S.C. 360°; Ladies Hosiery, Ltd. 
wv. West Middlesex Assessment Committee, (1932) 2 K.B. 679, referred to. 

An appeal lies to the High Court if the correct basis of assessment 
applicable to the case is in dispute. But where the Judge of the Smatl Cause 
Court finds that the comparative method in respect of the building assessed is 
valueless, and, in arriving at a figure as the rent a hypothetical tenant would 
pay, he has reviewed all the material at his disposal and has considered all the 
terms of the lease between the parties, the High Court will not interfere with 
his findings. 





Rafi for the Corporation. The basis of assessment of - 
the Cinema theatre is the annual letting value which in 
terms of s. 80 (2) of the City of Rangoon Municipal Act 


“is the gross annual rent for which the building may 


reasonably be expected to let from year to year. The 





* Special Civil First Appeal No. 66.0f 1937 from the order of the Chief Judge 
of the Small Cause Court of Rangoon in Municipal Appeal No. 1 of 1937. 
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principle is referred to in V.E.R.M. Chettiar v. The 
Corporation, of Rangoon (i). The Judge has omitted 
to apply the correct principle in this case ; he has only 
looked at the terms of the lease between the parties. 
‘The municipal assessor, on the other hand, has adopted 
the hypothetical tenant test and to arrive af the figure 
that a hypothetical tenant would pay, he has adopted 
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- the comparative method, and has also examined. the — 


terms of the tenancy between the parties. The rental 
value of cinema buildings in the neighbourhood was 
avery useful guide. Albert Pickard v. Assessor for 
Glasgow (2). Besides payment of the monthly rent, the 
lessee also undertook to pay a sum of Rs. 9,850 which 
was the consideration for granting a lease to the lessee. 
‘This sum.is disguised rent and ought to have been taken 
into consideration by the Judge. The rental value of 
the building has also been increased by the lessor 
installing a new“ talkie ” machine. If the assessee says 
he was paying the sum of Rs. 9,850 for arrears of rent due 
by his predecessor he cannot turn round and say he was 
paying the sum for a new “ talkie” equipment. More- 
over the fittings of a cinema building must:be taken into 
consideration in assessing the value. R.M.P.V.M. Firni 
v. The Corporation of Rangoon (3). Where an 
important item has been omitted by the Judge’ in 
arriving at the rental value, an appeal lies to the High 
Court. 

Clark for the assessee. A preliminary objection in 


this appeal is that it does not lie. The right of appeal 
under s. 9f of the City of Rangoon Municipal Act is of 


a restricted character. An appeal lies only if a here- 


ditament is not assessable at all and has been assessed 
or else a wrong principle of assessment has been applied. 





Q) LL.R13 Ran-709. = —s12):1987 S.C 360. 
(3! I.L.R. 4 Ran. 178, 
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‘No appeal lies on facts and not every question of law 
that may arise in an assessment case is subject to appeal. 
The Judge has considered all the-facts of the case and 
has come to his conclusion. No appeal lies on the 
mere question of the amount of this valuation. Halkar 


-y. The Corporation of Rangoon (t) ; Secretary of State 


for India v. Municipal Corporation of the City of 
Rangoon (2).’ The Judge has not erred in this case in 
adopting the principle of assessment, namely, that of the 
hypothetical tenant. Whilst the actual rent paid by a 
tenant is not the criterion, still it affords very strong: 
evidence in many cases of the rateable value.. See 
Ryde on Rating, 6th Ed. p. 193. _ oy iS 

_ The comparative method was found to be unsatis- 
factory in this case and the Judge was-right in rejecting 
it. The alleged premium payable by the lessee was no 
part of the rent payable and the Judge rightly discarded ., 
it ; besides if it was part of the rent in arrears, it had 
already been assessed. 


Roperts, C.J.—This is an appeal by the Municipal 
Corporation of Rangoon against the decision of the 
learned Chief Judge of the Small Cause Court, Rangoon, 
reducing the assessment of the respondents in respect 
of the Excelsior Picture Theatre, Montgomery Street, 
Rangoon, from Rs. 2,450 to Rs. 2,214 per mensem. 

The basis of the assessment is upon the annual 
value, which is defined by section 80 (2) of the City of: 
Rangoon Municipal Act as being “ the gross annual 
rent for which buildings and land liable to taxation 
may seasonably be expected to let, from year to year.” 
The only case in which appeal lies from the decision of 
the Chief Judge to the High Court is set out in 
section 91 (3) of the same Act, and arises when any 
question arises as to the liability of any building! or 





(1) LL.R. 5 Ran, 38. (2) I L.R. 10 Ran, 539, 550. 
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and to assessment or as to the basis or principle of 
assessment. - In the present case it is agreed thatthe 
building was assessable, and it was contended for the 
respondents that no appeal lay because no question had 


arisen as to the basis or principle of assessment within . 


the meaning of the sub-section. 


It was agreed by both parties, and forms part of the ; 


‘judgment appealed against, that the basis or principle 
‘of assessment was by finding out the rent which a 
‘hypothetical tenant might reasonably be expected to 
pay: the learned Judge also added that the gross 
annual rent may also be ascertained by finding out and 
comparing the annual value of other properties of alike 
nature in the district ; and the appellants agreed with 
‘this view and contended that what has been called the 
method of comparison was, generally speaking, a safe 


guide towards the ascertainment of the gross annual . 


rent, but that it was later ignored by the learned Judge. 
It is urged on their behalf that he has erred both 
in this matter and in not taking into account a payment 
of Rs. 9,850 by the lessees expressed in the lease itself 
to be made in consideration of granting it. This pay- 
ment was to be made in addition to the rent reserved 


in the lease amounting to. Rs. 2,450 per month, and - 


the appellants say it is in the nature of rent or, as 
Mr. Rafi put it, “ disguised rent.” 

' The total amount so payable was Rs. 12,250, but it 
is established that Rs. 2,400 of the arrears of rent due: 
from the tenant’s predecessors was to be cancelled by 
the lessors appropriating the deposit of that amount 
which they held, and the balance Rs. 9,850 ought 
according to the appellants to be regarded as a premium, 
and spreading this over three years, and taking into 
account repairs, an amount calculated as interest on a 
deposit made by the lessees, and deducting the tenant’s. 
taxes, the calculated gross. rental value if based upon 
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these figures would be Rs. 2,472. After a small reduc- 
tion, apparently for tenant’s chattels, the Conimissioner 
fixed the value as Rs. 2,450. The learned Judge reduced. 
ihis assessment to Rs. 2,214 per mensem, disallowing the 
addition of the liability taken over of the former lessees’ 
arrears of rent. He held that in factit had not been 
shown that the payment stipulated_for had any effect on 


the renting of the premises or the rent agreed on; in 


other words that it was not proved to be in the nature 


‘of disguised rent at all. One of the factors to be taken 


into account is that the lessors promised in clause 12 of 
the lease to purchase and instal and let and deliver to 
the lessee a new talkie-equipment ata cost not to 
exceed Rs. 10,000 as soon as the arrears due should 
have been paid in full. It is said that when this - 
promise was fulfilled the assessable value of the here- 
ditament would increase, but we have no evidence as to 
the fulfilment of the promise orotherwise. The learned 
Judge had to decide the gross rental value, and taking 
the rent which a hypothetical tenant might reasonably 
be expected to pay he found that it- was Rs. 2,214 per 
mensem. . 

We cannot say he was wrong. The actual rent paid 
by an existing tenant is certainly not the final or 
conclusive test of what an imaginary tenant would pay. 
As Lord Buckmaster pointed out in Poplar Assessment 
Committee v. Roberts (1) 


““ the actual rent paid is no criterion unless indeed it happens to be 
-the rent that the imaginary tenant might reasonably be expected to 
“pay in the circumstances mentioned in the section.” 


In other words, it is only prima facie evidence of value, 
and the special circumstances in which it is paid and 
in which any collateral engagements are entered into 


(1) (1922) A.C. 93. 
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between the parties must be taken into consideration in 
determining what is: the rent a hypothetical tenant 
‘might reasonably be expected to pay for the here- 
-ditament. These circumstances were examined with 
«are in the lower Court. 

The learned Judge pointed out that the valuation 
‘made by the Commissioner is sought to be justified by 
comparison with other cinema theatres in Rangoon, 
‘but concluded that such a comparison was unhelpful 
and that all there was before him for guidance was 
the lease itself. In my opinion he was right because 
it is practically valueless 40 adopt the comparative 
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‘method except in the absence of more direct evidence. | 


As pointed out by Scrutton L.J. in Ladies Hosiery and 
. Underwear, Limited v. West Middlesex Assessment 


Committee (1) 


““ where the evidence as to the proper valuation of the particular 
‘hereditament is doubtful, evidence as to the assessment.of other 
hereditaments may be of some weight, though as it will involve 
another investigation whether the assessment of the cther here- 
ditament is correct and whether the two hereditaments are 
-comparable, it is of much less value than the direct evidence as to 
‘the hereditament whose-assessment is in question.” 


In that case only one witness was called on behalf 
of the rating authority and he said that the rent which 
a hypothetical tenant would pay if. he undertook to’ pay 
all tenant's rates, taxes and tithe rent charge, if any, the 
landlord bearing the cost of repaifs and insurance and 
the expenses, if any, necessafy to maintain. the here- 
ditament in a state to command that rent, was a sum at 
least equivalent to the gross value at which the here- 
ditament had been assessed. In the. face of his evidence, 
“evidence based on the method of comparison with other 





(1) (1932) 2 K.B. 679, 690 
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hereditaments was held to be of no weight. In the case: 
of Albert E. Pickard v. Assessor for Glasgow (1) the 
evidence based on comparison appears to have been the 
best evidence available, the hereditament having been 
the subject of extensive improvements and alteration in 
order to convert it into a picture house subsequent to the 
date of the lease and the rent reserved therein to have 
afforded no guidance. There Lord Robertson described 
the method of valuation by comparison as the most. 
satisfactory in the circumstances that existed. The 
case is no authority for saying that this method should 
be adopted where an actual rent for completed premises. 


has been reserved. Lord Pitman did not himself 


decide that the comparative principle is the only proper 
principle to be applied in valuing a picture house. He 
said that such a proposition was agreed on both sides in 


- that case, and Lord Fleming agreed that the comparative 


method was the proper method of valuing those 
particular premises. The headnote is, with great respect 
to the learned author, too widely. expressed. | 

-. In the present case after reviewing the material at - 
his disposal and taking ‘the actual payments stipulated 
for in the lease as prima facie evidence of the rent a 
hypothetical tenant would pay, the learned Judge 
considered all the circumstances and in particular he 
considered the effect of certain moneys payable by the 
lessee under clause 10 therein. ‘The figure arrived at 
after this review may or may not be the same as the. 
actual rent paid by the present tenants, but it is based _ 


on a consideration of the full terms of the contract. 


which they have made with the lessors, and is expressed 
to be the gross annual rental as defined by the Act. 

- Accordingly this appeal must be dismissed, with 
costs 20 gold mohurs. . 


. (1) 1937 S.C. 360, - 
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DuNELEY, J.—For the respondent company it has 
been strenuously urged that no appeal lies to the High 
Court under the circumstances of this case. The right 
of appeal to this Court ‘is provided by the provisions of 
séction.91 (3) of. the City of Rangoon. Municipal Act, 
which lays down that an appeal from the decision of 
the Chief Judge of the Seo Small Cause Court 
shall lie to the High Court — 


“* when any question arises as to the liability of any building or 
land to assessment, or as to the basis or principle of assessment.” 


It is contended that the basis or principle of assess- 
ment is not in question in this case. The principle of 
assessment is the ascertainment of the annual rent 
which a (hypothetical) tenant’ might reasonably be 
expected, taking one year with another, to pay for 
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the hereditament, and as regards this principle there is 


no dispute between the parties. But itis in regard to 
the method whereby this annual rent is to be ascertained 
that the difference between them has arisen. For the 
‘Corporation of Rangoon it is contended that the correct 
figure is to be ascertained by a consideration of the true 
rent which is being paid by the actual lessee of the 
premises under the existing lease coupled with a com- 
parison with the assessments now in force of similar 
premises used for a similar purpose in the neighbour- 
hood, that is, the “ comparative method ” ; and for the 
respondent company it is submitted that. the learned 
‘Chief Judge of the Small Cause Court was right in 
rejecting the “ comparative ” method, and relying solely 
on the terms of the’ existing lease of the premises. The 


method of ascertaining thé annual rent which the 


hypothetical tenant might reasonably be expected to pay 
is the basis of the assessment, and there is therefore a 
clear dispute as to the correct basis of assessment, and 
consequently an appeal to this Court does lie. 
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I, however, agree with my Lord the Chief Justice 
that this appeal fails. The case of Ladies Hosiery and 
Underwear Limited, West Middlesex Assessment 
Committee (1) is authority for the proposition that: 
evidence as to the assessments of other hereditaments is. 
of little value when there is direct evidence as to the 
letting value of the hereditament in question. The 
learned Judge of the Small Cause Court: was therefore 
right in rejecting the “comparative method ” in this. 
particular case. The question for decision is therefore 
narrowed down to the true construction of the existing 
lease of this cinema. For the: Corporation it is. 
contended that the sum of approximately Rs. 10,000,. - 
which the lessee has contracted to pay under the terms. 
of clause 10 of the lease, is in the nature of “ disguised 
rent ”’,.but this contention is incorrect in view of: the’ 
provisions of clause 12, whereby the lessor has contracted. 
on payment of this sum in full to expend an. equivalent 
amount in installing a new “talkie”. equipment in the. 
cinema. Clearly the consideration for payment of this. 
amount is not the lease of the premises, but is the instal-- 
ment of a new “talkie” equipment. I therefore agree: 
that this appeal must be dismissed. 


(1) {1932) 2 K.B, 679. 
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CRIMINAL REVISION. 


Before Mr. Justice naRereys 


-MA E MYAING v. THE KING.*. 


Compensation—False and ivicione: accysation—Calling upon concsiatnad, fo 

_ show: cause—Cause to be recorded and considered—Crimina: Procedure 

Code, s. 250—Strict compliance with provisions—Fundamental rule of 
criminal law. 


Unless and until the directory provisions of s. 250 of the Criminal Procedure 
Code are complied with a magistraie has no power to order payment of com- 
pensation. If the magistrate is of opinion that the accusation is false and either 
frivolous or vexatious, he may in his order of discharge or acquittal of the 
accused. call upon the complainant, or the person on whose information the 
accusation was made, to show cause why he should not pay compensation. 
The magistrate shall record and consider any cause which the complainant 
may show and having considered that cause he may for reasons to be recorded, 


if he is still satisfied that the accusation is false and either frivolous or ° 


vexatious, direct compensation to be paid. 


The virtual effect of an order for compensation is - that it anncnits to 
at Summary conviction of the complainant, and it is a fundamental rufe 
of criminal Jaw that no person shall be convicted without being§ given ari. 
opportunity of meeting the charge framed against him. 


Salch v. Emperor, 33 Cr. L.J. 644, referred to. 
Tha Kin for the applicant. 


BAGuLEY, J.—Ma E Myaing, the present applicant, 
filed a complaint against Ma Mya Thin and Maung Kala 
charging them with offences under sections 323, 324 
and °511 of the Penal Code. The case was dealt 
with by the First Additional Magistrate of Nyaunglebin 
who after hearing the witnesses for the prosecution 
wrote an order on the 22nd August 1937 in which he 
discharged the accused and stated that the case was. 
false and highly vexatious and therefore a fit. case in 
which the provisions of section 250 of the Criminal 





* Criminal Revision No. 578B of 1937 from the order of the First Additional. 
Magistrate of Nyaunglebin in Criminal Trial No. 133 of 1937. 
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Procedure Code should be utilized, and he directed the 
complainant Ma E Myaing to pay Rs. 25 each to the 
accused as compensation or in default to undergo thirty 
days’ simple imprisonment. All this is contained in the 
order of discharge and so far as the record shows the 
complainant was never called upon to show cause why 
an order for payment of compensation should not be 
made. . It seems quite clear that the learned Magistrate 
did not refer to section 250, Criminal Procedure Code, 
or, if he did, he entirely failed to grasp its provisions. 

The section if read. carefully is quite simple and 
there should be no. difficulty about applying it. The 
presént sub-sections (1);.(2), (2) (a), (2) (6) and (2) (c) 
were substituted for the old sub-sections (1) and (2) in 
1923 and perhaps some difficulty may arise by reason | 
of the fact that rulings are often quoted which date from 
earlier than 1923 and are therefore inapplicable. There 
seem to be very few published rulings on this section 
which date from after 1923 and difficulties may have 
arisen from the Courts being asked to follow rulings of 
an earlier date. 

Great care in this respect is necessary and I notice 
that in my edition of Sohoni’s Code of Criminal Proée- 
dure (Thirteenth Edition dated 1931), the annotated 
book which is most frequently used, there are many. 
rulings still quoted which are directly at variance with 
the law as it now exists. I would mention as examples 
In the matter of Safdar Husain (1), Ram Singh v. 


- Mathura (2) and Haru Tanti v. Satish Roy (3). None 


of these rulings are now good law, and Bie may be 
many others. 

The section is really simple. The Magistrate in the 
order in which he discharges or acquits the accused, if 
he is of opinion that the accusation is false and either 


(1) (1903) LL.R, 25 All, 315. (2) (1912) LL.R. 34 All. 354, 
(3) (1910) Z.L.R, 38 Cal. 302. 


i938] RANGOON LAW REPORTS. 


frivolous or vexatious, may in his order of discharge | or 
acquittal call upon the complainant, or the person on 
whose information the accusation was made, to show 
cause why be should not pay compensation. The 
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Magistrate shall record and consider any cause which Basctey, I 


the complainant may show and having considered that 
cause he may, for reasons to be recorded, if he is=still 
satisfied that the accusation is false and either frivolous. 
or vexatious, direct compensation to be paid. 

In the present case the Magistrate made no attempt 
to comply with the provisions of the section and in 
particular he did not record any cause shown by the 
complainant against an order under the section being 
made. This is of particular importance because as has 
becr pointed out in Saleh v. Emperor (1) by Mehta 

A.J.C. when an order for payment of compensation is 
passed under section 250, the virtual effect of an order 
of compensates is that it amounts to a summary 
conviction of the complainant, and it is a fundamental 
rale of criminal Jaw that no person shall be convicted 
without being given an opportunity of meeting the 
charge framed against him. The section does not 


provide that his examination shall be recorded like that. 


of an accused person, but if he shows cause verbaliy 
what he says should be written down in the words used 
by him, in order that a court of appeal or revision may 
know exactly what he really meant or, if he prefers to 
show cause by filing a written statement, that written 
statement musi be placed on the record and it is only 
-aftcr considering the caesc sc shown that an order can 
be passed directing him to pay compensation. ) 
Unless and until the directory provisions of this 
section are complied with a Magistrate has no power 
to or rder payment of compensation and therefore this 





(f) 33 Cr. LU. 648. 
1Z 
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Court has power to deal with the matter in revision. I 
set aside the order directing payment of compensation. 
The record does not show clearly whether the money 
has been realized from the applicant or not : if it has 
been realized it must be refunded to her. 


INSOLVENCY JURISDICTION. 


Before Mr. Justice Brannd, 


IN THE MATTER oF MOTILAL PREMSUKHDAS 
. AND OTHERS.* 


Insolvency—Annulment of adjudication ordcr—Rangoon Tusolvency Act, s. 29 
Discretion of the Court—Dominating factor—More convenient aud efficient 
administration of asscts—“ The sane deblor "—Adjudicalion of several 
persons in one firm name—Adjudication of som: of them hy another Couri 
with another firm namc—Vesting of immovable property situate oulside 
the jurisdiction of adjudicating Court. , : 

_ The jurisdiction of the Court to annul or stay proceedings on an adjudi- 

cation order under s. 22 of the Rangoon Insolvency Act. is discretionary. 

The dominating factor which decides the Court whether to éxercise its 


discretion or not is whether the assets can be more conveniently and 


. 


efficiently administered in the one Court than in the other. 
Where several persons are adjudicatedinsolvents under a firm name then all 
of them individually become insolvents, If some only of them are carrying on 
a second business elsewhere under another firm name that firm is automatically : 
involved in insolvency by the adjudication, Bul qgu@re whether the two firms 
constitute “ the same debtor ” within s.22 of the Rangoon Insolvency Act, 
-. Qucere whether an order ofadjudication made after 1st April 1937 in Indiais 
sufficient to vest, under s, 17 of the Presidency-Towmns Insolvency Act, in the 
Official Assignee in India immovable property of the insolventin Burma. 
In re Binjraj Sagarmal, 1.LR. 62 Cal. 659; Sumermull v. Rai Bahadur 
Bansilal, 35°C. WN. 997, referred to. : 


Chatterjee for the Official Assignee, Calcutta. 


Choudhury for the insolvents. 


Hormasji and Nair for creditors. 





* Insolvency Case No. 124 of 1937. 
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BraunD, J.—This application raises a question 
of considerable interest. The facts are not very 
long and I can state them quite briefly. On the 
Oth July 1937, an order was made in the High 
Court of Judicature at Fort William in Bengal, 
adjudicating nine persons insolvents. I need not set 
out the actual names of those nine persons, as it is 
sufficient to say that they constituted all the part- 
ners in a firm called “Ramnibas Ramnarain.” 
That firm is described in the petition as carrying 
on business among other places at No. 192, Cross 
Sirect, in the town of Calcutta. I am told that 
since the making of that order of adjudication, 1t 
has been annulicd as against twe of the individua! 
partners against whom it was made. In the result, 
therefore, seven partners in the firm have been 
adjudicated in Calcutta.. The petition upon which 
that adjudication order was made was filed on the 
Sth July 1937 and the petitioning creditors were a 
firm of Messts. Baugshidhar Gazanand of Calcutta. 

On the 29th June 1937, that is to say six days 
before the filing of the Calcutta petition, a petition 
‘ha& been filed in this Court, ic. in the aie gai 
. High Court, asking for the adjudication of six of 
the nine persons who had been originally adjudi- 
cated in Calcutta. The respondents to the Rangoon 
petition were the whole nine of tke persons 
originally adjudicated in Calcutta except three, namely, 
Ghasilal, Jugalkishore and Ramnibas, the two former 
of whom were the two persons against whom the 
adjudication order was subsequently annulled by the 
Calcutta High Court. The Rangoon petition is by 
a firm of Javerilal Anandjee and is addressed not 
only to the six insolvents by name but to. the firm 
of “ Motilali Premsukhdass’’, the partners of which 
it was alleged the six insolvents were. On the Sth 


167 


1937 


In TH THE 
MATTER OF 
MOTILAL 
PREMSUEE- 
DAS. 


168 


1937 
“IN THE 
Matrer. oF 

‘MOTILAL 
PREMSUEH- 
DAS. 


BRAUND, J. 


RANGOON LAW REPORTS. [1938 


August 1937 an adjudication order was made in the 


Rangoon High Court adjudging the “firm of 
Motilall Premsukhdass ” insolvents. 

The position, therefore, was that there first 
occurred the adjudication in Calcutta of seven persons 
trading under the name of “Ramnibas Ramnarain” 
and a month later there was the adjudication in 
Rangoon of the firm of “ Motilall Premsukhdass ” 
of which six of those seven persons were partners: 
I do not think that I am at present concerned with 
the acts of insolvency upon which those orders were 


made. : 
‘The application which I heve before me now is 


an application dated the 26in October 1937 by the 


Official Assignee in Calcutta asking under section 22 
of the Rangoon Insolvency Act to have the Rangoon 
adjudication order annulled or, alternatively, to have - 
all proceedings thereon stayed. ‘Since that was 
filed there has been added to it a petition dated the 
3rd December 1937 asking for the same relief by 
the insolvent firm “ Motilall Premsukhdass”’ itself. 
It is with those two petitions that I now have to 
deal. 

I desire to point out that neither of the petitioners 
has challenged the jurisdiction of the Rangoon 
High Court to make an order of adjudication 
in the face of the adjudication order already 
made in Calcutta. Indeed, upon the authorities the 
jurisdiction could not, ‘I think, be challenged. What 
the petitioners do,. however, state is that, in . the 
particular circumstances of this case, “ the same debtor ig 
has been adjudicated in two places - -and, moreover, 
that the properties of the debtor can be more 
conveniently distributed by the Calcutta High Court - 
in its insolvency jurisdiction than by the Rangoon . 
High Court. A number of facts are alleged upon 
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which that contention is founded. Before going any 
further, it will be convenient, and I think desirable, 
for me to refer specifically to section 22 of the 
Rangoon Insolvency Act. It runs thus : 


“Where it is proved to the satisfaction of the Court that 
. insolvency proceedings are pending in any other British Court 
whether within or without British Burma agaiusi the same debtor 
and that the property of the debtor can be more conveniently 
distributed by such other Court, the Court may annul the 
adjudication or may stay all proceedings thereon.” 


_ As | conceive, the jurisdiction of the Court to annul 
or slay proceedings on an adjudication order under 
this section is a discretionary jurisdictidn. It is a 
jurisdiction which cannot be invoked as of right 
though no doubt there are settled principles upon 
which the . discretion is cither exercised or not. 
And I take it as settled that, assuming the matter to 


fall within section 22 at all, then the dominating 


factor which decides the Court whether to exercise 
its discretion or not is whether the assets can be 
more conveniently and efficiently administered in the 
ene Court than in the other. 

_ I entertain some doubt as to whether it can 
be said with truth in this case that there 
were insolvency proceedings pending both in 


Calcutta and in Rangoon against “the same debtor.”. 


The position, as I have pointed out, is that there 
were nine or seven people carrying on business in 
Calcutta under the name of “ Ramnibas Rammnarain.” 
In Rangoon six out of these seven or nine persons 
Were carrying on business under another name 
altogether, namely, that of “ Motilali Premsukhdass. ” 
y mind whether, 
j 


And I have been exercised in m 
for the purpose of section 22 of the Rangoon 


3 
ra 


Insolvency Act, .they really constitute “the same’ 
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debtor.” Looking at it from the angle of a debt, 
there was a joint and several liability. of nine persons 
in Calcutta trading under one name, while there 
was a joint. and: several liability of six persons. 
in Rangoon trading under a_ different name: 
altogether. I am not altogether sure, as I have 
said, that, for the purpose of section 22 of the 
Rangoon Insolvency Act, they constitute “ the same 
debtor.” I am bound to concede, and I do 
concede, that the adjudication of seven partners in 
Calcutta carries with it and brings about the insol- - 
vency also of the firm in Rangoon of, which six of 
the individual Calcutta’ insolvents formed partners. 
If A, B and C are adjudicated insolvents under ‘a. 
firm name, then A, B and C individually become 
insolvents. And, if A and B are carrying on. 
business elsewhere under another firm name, they end 
the firm are automatically involved in insolvency by 
their previous adjudication. While, therefore, it may | 


‘well be that the Calcutta order of adjudication 


involved the adjudication of the. Rangoon firm, that. 
is not, to my mind, quite the same thing as saying. 
that they constitute the “same debtor”, which is the 
necessary qualification for the exercise of jurisdiction 
under section 22. 

I do not, however, propose to decide this matter 
upon that ground. There is another matter with 
which I must deal. Prior to the separation of 
Burma from. India, the whole of the insolvency 


jurisdiction in the presidency towns of both countries. 


was governed by the Presidency-Towns Insolvency 
Act. That Act was an Act of the Indian Legis- 
lature. The effect of separation has been this. The 
Presidency-Towns Insolvency Act has remained in 


zforce in India. But in Rangoon, the insolvency 
_jurisdiction has come to be governed by what must be 
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treated as a new Act altogether, namely, the 
Rangoon Insulvency Act, which has been made 
applicable to Rangoon by the Adaptation Order of 
British Burma. And it follows that, in the insolvency 
relations between India and Burma, Burma has now 
become a foreign country-so far as India is concerned 
or, at allevents, another part of the British Empire. 


And the question which arises—and it may one day. 


form a more serious matter. for debate—is whether 
an adjudication order in India has the effect of vesting 
in an Official Assignee in India immovable property 


in Burma. The principle underlying that question, 


of course, would operate both ways and would be 
applicable equally as to whether an adjudication order 
madc in Rangoon would vest in the Official Assignee 
of Rangoon immovable property in India. The view 
which seems to be taken by Sir Dinshah Mulla in 
his work on the Presidency-Towns Insolvency Act 
appears to be that in the altered relations between 
Burma and India, an adjudication order in India 
will rot vest in an Cfficial Assignce in India 
immovable property of the insolvent in Burma. This, 
of course, was written before separation, but never- 
theless is exactiy applicable, in my view, to the position 
of Burma since the separation. He says in discussing 
this question : 


“ The Presidency-Towns Insolvency Act, however, is an Act 
of the Indian Legislature, and, consequently, it can operate only 
in British India.” 


I pause to observe that, since separation, Burma is 
no longer part of British India. 


“Therefore though the Act provides that on the making of an © 


‘order of adjudication the property of the insolvent wherever 
situate vests in the Official Assignee, the order; it is conceived, 
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cannot operate as a transfer of immoveable preperty. within the 


_ British Empire outside British India, and as to ‘immoveable 
“property in a foreign country it would certainly not be effective 


unless specially recognized by the law of that country. It is not 
to be supposed that the framers of the Act were not aware of 
this limitation to its scope. The whole question was fully 
considered, and the words ‘ wherever situate’ were added in the 
séction to give to an order of adjudication made by Courts 
under the Presidency-Towns Insolvency Act the widest possible 
effect.” 


If that expression of opinion be the true one,—and 
with the greatest respect to the learned author of * 
this book I am inclined to agree that it is—then the 


effect would be that an order of adjudication made 


to-day in Calcutta is not sufficient to vest, under 
section 17 of the Presidency-Towns Insolvency Act, 
in the Official Assignee of Calcutta immovable 


- property of the insolvent in Burma. 


I have been referred to two cases in the Calcutta 
High Court. The first of it is Sumermull Surena v. 
Rai Bahadur Bansilal Abirchand (1). That, however, 
is not, in my opinion, an authority in a sense contrary | 
to the view expressed by Sir Dinshah Mulla. What 
the learned Chief Justice of Calcutta, if I under- 
stand’ him rightly, says there is that, while an 
insolvent’s interest in immovable property in another 
part of British India does not automatically vest in 
the Official Assignee, nevertheless, it is availabie for 


-creditors in the sense that if the insolvent is 


amenable to the jurisdiction of the Calcutta Court, 
he can be made to make the property available for 
his creditors. That is expressed by Sir Dinshah 
Mulla at page 59 of his work on the Presidency- 
Towns Insolvency Act. The other case in the 





il) 35 C.W.N. 997, 
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Calcutta High Court is that of In re Binjraj Sagarmal 
(1). ‘That is a very recent case‘ of a single Judge 
in Calcutta and it is quite true that in that case 
he suggests that, where ‘the law of insolvency is 
identical in the two places, the immovable property 
in one place vests in the Official Assignee by virtue 
of the adjudication order made in the other. 
Applying that to the present case before me it is, in 
any view, to put it at. its lowest, doubtful whether 
the immovable properties of the insolvents in 
Burma have ever “vested in the Official Assignee in 
Calcutta. 

I now pass on to deal with the application upon 
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its facts. - Affidavits have been filed on behalf of the © 


applicant in which they concede that there was in 
Burma not less than a lakh and a quarter rupees 
worth of immovable property. It may well be that 
. that is an understatement, because. I have before 
me an affidavit made by one of the partners of the 
insolvent firm, in Civil Regular No. 8 of 1937 of 
this Court, in which he said on the 8th May 
this year, that his firm owned immovable property 
in Akyab and Chittagong worth to-day about three 
Jakhs of rupees, Putting it, however, at its lowest, 
- it can be said with truth that there is a very 
substantial quantity of immovable property in Burma. 
Morcover,. it is quite clear, both irom the affidavits 
of the petitioners and from the affidavits of the 
“respondents, that a substantial busines&, if not the 
bulk of the business, of the trading concern in 
Calcutta and Rangoon was carried on at Rangoon. 
They were purchasers of paddy, gold and other 
commodities in Burma which were—some at any 
rate of which were—shipped to India for sale, The 


(1) (1935) LLL.R. 62 Cal. 659. 
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petitioners say that practically the whole was ship- 
ped to India for sale but the petfioning creditors in 
Rangoon deny that and they say that, in truth, as 
much fas 95 per cent of the produce purchased in 
Burma was disposed of in Rangoon itself. I am 
satisfied on the evidence that it is certainly not 
possible at this stage to predict that there are not in 
Burma assets of a very substantial nature or that the 
liabilities. in Burma are less than the liabilities: 
in India. None of the insolvents has, as yet, filed 
his schedule and, accordingly, their statements of 
what the assets are that will have to be administered 
are not yet available to the Court. . 
Before closing this judgment, I want to refer very 
briefly to a case in the Bombay High Court to which: 
I have been referred by Mr. Chaticrjec as correctly 
setting out the principles upon which the Court has. 


“to exercise its jurisdiction in matters of this kind. 


The case is the case of Re Aranvayal Sabhapathy 
Moodliar (1). There was there -an adjudication first 
in Madras and then in Bombay and, in due course, 
an application was made in Bombay to annul the 
adjudication upon the ground of previous adjudi-: 
cation in Madras. That the Court refused to do. It 
pointed out that, on the authority, among other 


‘cases, of the well-known case of In sre Artola 


Hermanos (2), an adjudication order ought to be 
made whereethe necessary qualifications exist not- 
withstanding that there is at the time. another 


‘adjudication in another place and not the less so, 


because there are or may be no assets for it to act 
upon. It is pointed out that the question of the 
Court in which the assets ought ultimately to be 
administered is one for future determination. As a 


(1) (1897) I.L.R. 21 Bom. 297. (2) 24. Q.B.D. 640. 
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result of that case, the Bombay High Court refused 
also to stay its own adjudication, holding that if was 
not sufficient to show that the assets had already 
vested in the Madras Court. But it was carefully 
recognized that the Madras Court by virtue of 
its prior order, had the right to control proceedings 
and: that care had to be taken that nothing was 
done which would interfere with the exercise of that 
order. On the facts of the present case, it would 
seem to me, acting in my discretion under section 22, 
that I ought not to stay the proceedings under the 
Rangoon adjudication order, at any rate as yet. In 
the first piace, as I have pointed out, there are 
admittedly very substantial assets in Burma and it is 
not established to my satisfaction either that the 
bulk of the business lay in India or that there are 
not considerable liabilities in Burma. Again, there 
remains the question upon which I have expressed 
a view, but not decided, whether the immovable 
property in Burma ever has vested in the Calcutta 
Official Assignee. The view I take is that, before 
this Court is asked to commit itself to stay its own 
adjudication, this insolvency should have advanced 
considerably further than it has at present. If, when 
the assets and liabilities have been ascertained in 
the usual way and when the assets have been 
collected or are in process of collection, it is then 
ascertained that the. interests of creditors would 
be better served by continuing the administration in 
Calcutta, then it can be done ; but, on the materials 
before me now, I should not feel justified in saying 
that the administration of the Burma assets should 
be taken away from the. Burma Official Assignee and 
handed: over to the Calcutta Official Assignee. 
Accordingly, in my view, this is not a proper 
case for me to exercise my discretion under section 22 


BRAwnND, J. 
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and I propose to. dismiss both the petitions. The 
petitions are, therefore, dismissed. with costs against 
the petitioners, advocate’s- fee five gold. mohurs on 
each petition. 


FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman. Roberts, Kt., Chief Justice, Mr. Justice My var Bu, 
and Mr, Justice Dunkley. , 


“R.M.K.A.R. ARUNACHALLAM CHETTYAR 
?. 


R.M.K.A.R.V. VALLIAPPA CHETTYAR. « 


Stay of suit— Foreign Court” —Earlier suit in British India, later suit in 
British Burma—A pplication for stay filed before Ist April 1937—Change 
of procedural law during liligation—No vested interest in cotrse of 
ap eae as power to stay later suit in Burina—Civil Procedure Code, * 

“ Burman law "—Privilege and right—Retroactive effect of procedural 
ine Procedure Code, ss. 2 (5), Ata tatos of Laws Order, 
cl. 10. “ : _— 

By s. 2 (5) of the Civil Procedure Code, as amended by the Adaptation 
of Laws Order, “ foreign Court ” means a Court situate beyond the limits 
of British Burma which has no authority in British Burma and is not 
established by the Governor. After April 1st, 1937, therefore, under s. 10 of 
the Civil Procedure Code-as amended, the Courts in British Burma ceased 
to have power to stay suits in British Burma by reason of the pendency of 
suits founded on the same cause of action in British India, 

No suitor has any vested interest in the course of procedure, tivt any right 
to complain if during the litigation the procedure: is changed. By filing his 
application for stay of proceedings before ist April 1937 the suitor cauot 
claim, after such date, to have his application decided under the earlicr law. 

Gangarain v. Punamchand, 1.L.R. 21 Bom. 932; Gardner y. Liicas, 
3 A.C. 582 ; Joseph Suche & Co., Ltd., Re, (1875) 1 Ch.D. 48 ; Papa Sastrial 
v. Anuntarama, LL.R..3 Mad. 98; Republic of Costa Rica v, Erlanger, . 
(1876) 3 Ch.D. 62; Rex v. Chandra, (1905) 2 K.B. 335 ; penn es v. 
Mangamma, U.L.R. 27 Mad. 538 ; Welby v. Parker, (1916) 2 Chi 1; Wright 
v. Hale, 39 LJ. Ex. 40, referred to.. 

The Civil Procedure Code is a “ Burman law ”’, bit in clause 10 of the 
Adaptation of Laws Order the word “ privilege ” is coupled. ‘with “ right”, 
and it does not mean some advantage or boon which by reason of exisling 





* Civil Revision No. 136 of 1937 from the order of the - Subdivisional 
Court of Henzada in Civil Regular Suit No. 5 of 1936. 
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procedure a party may deem himself in fact to possess, but is a right, 
advantage or immunity in law enjoyed by a person or class of persons 
beyond the common advantages of others. 

Fearn vy. Mitchell, 7 Q.B. 690 ; Kearns v. The Cordmainers’ Company, 
(1859) 6 C.B.N.S. 388, referred to. 

Per DuNRLEY, J.—The Civil Procedure Code confers no substantive rights : 
it is a Code of rules whereby rights may be enforced before the Courts. 
Statutes which effect changes in procedure are in their operation retroactive 
in the sense that the provisions of such statutes are applicable to proceedings 
already commenced at the time of their enactment. 


Gangaram v. Punamchand, LL.R. 21 Bom. 822 ; Yododananl Singh v. . 


Amrita Lal, L.L.R. 22 Cal. 767, referred to. 


Rauf for the appellant. The Adaptation of Laws 
Order substitutes the words “ British Burma ” for 
“British India” throughout the Code of Civil 
Procedure. Therefore by s. 2 {5) of the Code a Court 
in British India. becomes a “ foreign Court ” and the 
Courts in Burma can no longer stay suits under s. 10 of 
the Code by reason of the pendency of suits founded on 
the same cause of action in British India. This change 
of law is a matter of procedure only and in the absence 
of express provisions to the contrary affects all pending 
suits immediately. This is not a case of substantive 
rights. Though the plaintiff's suit was filed before the 
Yst April 1937 it can no longer be stayed after such 
- date owing to the amendment of s. 10 of the Civil 

Procedure Code. See the observations of Lord Black- 
burn in Gardner v. Lucas at p. 603 {1). Republic of 
Costa Rica v. Erlanger (2); Wright v. Hale (3); 
Re Joseph Suche & Co., Lid. {4) ; Welby v. Parker (5). 
The same view is taken by the Indian High Courts. 
Papa Sastrial v. Anuntarama Sastrial (6) ; Vendavalli 
Narasiah v. Mangamma (7) ; Gangaram — v. 
-Punamchand (8). 





(1) 3 A.C. 582, 5) (1916) 2 Ch. 1, 
(2) 41876) 3 Ch.D, 62, 68. (6) LL.R. 3 Mad. 98. 
(3) 30 LJ, Ex. 40, (7) LL.R. 27 Mad. 538. 


i4) (1875) 1 Ch.D. 48, 50. (8) LL.R. 21 Bom, 822. 
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There is nothing in cl. 10 or 12 of the Adaptation 
of Laws Order to give suitors any vested Jas in 
procedural Jaw. 


P. K. Basu for the respondent. The right to stay 
the suit was claimed before Ist April.1937, and it has 
become a vested right. Pinhorn v. Souster (1). The 
right to stay the suit has becn acquired, and under | 
cl. 10 of the Adaptation Order it cannot bé taken 


- away. No distinction is made in cl. 10 between 


substantive rights and procedural rights. . There is also 

“ privilege ’’ earned, the privilege of staying the suit. 
The privilege exempts the defendant from the duty of 
appearing in Court in Burma during the pendency of 
the suit in India. A privilege is an advantage conferred 
over and above the ordinary law. Re Miller (2). 
Stroud’s Judicial Dictionary (2nd Ed.), Vol. 3, p.. 1558. 


[Dunkley J. referred to Jogodanund Singh v. Sircar 
(3) and. Gangaram v. Punamchand (4).- Statutes of 
this character are in their operation retroactive. ae 


Rauf in reply. The words “ right, privilege, 
obligation or liability acquired ” occur in s. 38 of the 
(English) Interpretation Act, 1889. The same words 
are used in s. 5 of the Burma General Clauses Act, which 
deals with the effect of repeal of an enactment. 
Privilege is a right given to an individual or a class of 
individuals. It is a special right as opposed to a 
general right. In the law of defamation a rigiit is 
spoken of as a privilege. Easements are somciimes 
called privileges. Kearnv. The Cordwainers’ Conpaizy 
(5) ; Fearn v. Mitchell (6). If the Legislature 
intended not to make a change in s. 10 of the Civil 





(4} 21 LJ. Ex. 336. (4) LL.R. 21 Bom. 822. 
(2) (1893) 1 Q.B, 327, 335. 5: {1559) 6 C.B. (N.S3 388. 
(3) I.L.R. 22 Cal. 767, 771. {t) 7 Q.B. 690. 
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Procedure Code, there would have been an express 
provision like sub-section (2) added to s. 273 of the 
Burma Succession Act by the Adaptation of Laws 


Order. 


ROBERTS, C.J.—This suit comes before us by way 
of revision of an order passed. by the Subdivisional 
Judge of Henzada on the 26th April 1937 staying 
Civil Regular Suit No. 5 of 1936 of his Court pending 
the decision of an earlier suit No. 224 of 1934 of the 
Sub-Court of Devakottah, Madras. 

The suit in the Devakottah Court was brought by 
the respondent, whois one of the sons ina Hindu 
joint trading family, against the other members of the 
family and was for partition and his share of the joint 
family property. -Theé iater suit in the Henzada Court 
was brought by the father of the respondent as karta 
of the joint family for the recovery of asum of money 
said to be held by the family in trust for an idol and 
deposited with the respondent. it is contended that 
the matters in issue therein are substantially and 
directly in issue in the prior suit brought in Devakottah. 
If it were competent to the Henzada Court to stay the 
action brought there we should have 4osee whether 
the issues in the two actions were substantially the same 
or not, but we have come to the conclusion that the 
action brought at Henzada cannot be stayed. 

_ Section 10.of the Civil Procedure Code, as amended 
by the Adaptation of Laws Order, 1937, runs as 
follows : 


“No Court shall proceed with the trial of any suit in 
which the matter in issue is also directly and substantially in 
issue in a previously instituted suit between the sime parties, 
or between parties under whem they or any of them claim 
litigating wider the same title where such suit is. pending in 
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the same or any other Court in British Burma having jurisdic- 
tion to grant the relief claimed, or before - His Majesty in 


‘Council. 


Explanation—The pendency of a suit in a foreign Court 
does not preclude the Courts in British Burma from trying a 
suit founded on the same cause of action.” 


By the Adaptation of Laws Order, 1937, clause 2, 
this order shall:-come into operation on the separation 
of Burma and India—that i is, onthe Ist day of April, 
1937. . 

By section 2 (6) of the Civil Procedure Code as 
amended, “ foreign Court ”’ means a Court situate 
beyond the limits of British Burma which has no 
authority in British Burma and is not established by 
the Governor. The word “Governor” is substituted 
for “ Governor-General in Council” by: clause 5 of 
the Adaptation of Laws Order, 1937. | 

After April ist, 1937, therefore, the Courts in 
British. Burma ceased to have power to stay suits in 
British Burma by reason of the pendency of suits . 
founded on the same cause of action in British India. 
And the question we have to decide is : when docs 
the section as amended come into operation ? 

In Gardner v. Lucas (1), Lord Blackburn said : 


“TI think it is perfectly settled that if the Legislature intended 
to frame a new procedure, that instead of proceeding in this 
form or that, you should proceed i in another anda different way ; 
clearly - -these bygone transactions are to be sued for and 
enforced according to the new form of procedure. Alterations 
in the form of procedure. are always retrospective, unless 
there is some good reason or other why they should not be.” 


The case of Republic of Costa Rica v- Erlanger 


(2). was one in which new rules of Court, dated 


February, 1876, had increased the amount of security 


(1) (1878) 3 A.C. 582 603. (2) (1876) 3 Ch.D, 62 


1938] ’ RANGOON LAW REPORTS. 


which plaintiffs out of the jurisdiction might. be 
called upon to give. The bill had been filed in 
1874 and in May of that year an order was made 
that the plaintifis, a foreign Government, should 
give security for costs; in accordance with the 
existing practice the sum of £120 was deposited. 
The new rule however stated that 


“in any cause or matter in which security for costs is 
required the security shall be of such amount and be given at 
-. such time or times and in ‘such manner and form as the Court 
or a judge shall direct.” ss 


The Court of Appeal held that the new rule being 
once of procedure applied to the suit then pending 
and Mellish L.J. said 


“no suitor has any vested interest in the course of procedure, 
nor any right to complain if during the litigation the procedure is 
changed, provided, of course, that no injustice is done. Certainly 
.there is no injustice in the rule that suitors who live abroad and 
- have no property in this country should give security for costs. 
There seems to have been a practice in Equity of limiting the 
amount but that practice has been altered during this litigation.” 


Again in Write v. Hale (1) Pollock C.B. said 


. “YT think that where an Act of Parliament alters the proceed- 
ings which are to obtain in the administration of justice, and does 
not specially say that it shall not apply to any action already 
brought, but merely causing the operation to pause for a sa 
time, and giving an opportunity for patties to retire som suils, 
applies to actions already brought.” 


Baron Wilde declared the principle to be that 


. “where you are dealing with a right of action, and an Act: of 
Parliament passes, unless something express is contained in “that 
Act, the right of action is not taken away ; but where you are 
dealing with mere procedure, ‘unless something is said to the 
eee 
(1) 30 LJ. Ex. 40. 
13 
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contrary, and the language in its terms . applies to, all actions, 
whether before or after the Act, there I think the principle . 
is that the Act does apply without reference to the former 
law or. procedure.” 


In the case of Re oP Suche & Co tata (1} 
Jessel M.R. said 


“it is a ener rule that when the Legislature alters the 


rights of parties by taking away or conferring any right of 
action, its enactments, unless in express terms they apply to 
pending actions, do not affect them. It is said there is one 
exception to that rule, namely, that, where enactments merely ~ 
affect procedure and do not extend to rights of action, ‘they 
have been held to apply to existing rights, and it is suggested 
here. that the alteration made by this section is within that 
exception. Iam of opinion that it isnot. This is an alteration 
not merely in procedure.” 


In that case therefore, although the alteration 
was held not to be one in procedure merely,. the 
existence of the exception, that where enactments 
merely affect procedure they have been held to 
apply to existing rights, was acknowledged. 

In a later case, Welby v. Parker (2), the Increase 
of Rent and Mortgage Interest (War Restrictions} 
Act, 1915, suspended a particular form of remedy at 
the instance of a mortgagee. It was held that this did 
not take away rights but related to a matter of 
procedure only; in the present case the Adaptation 
of Laws Order lifts the suspension of a remedy by 
taking away from clause 10 of the Civil Procedure Code 
the provision that the Court shall stay an action 
where a suit in which the matter in issue is also 


- directly and substantially in issue between the same_ . 


patties etc. in British India, and by making the 
direction to stay an action apply only to cases where 





{1) (1875) 1 Ch. D. 48, 50. : {2) (1916) 2 Ch. 1. 
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there is such an earlier suit in British Burma, or 
before His Majesty in Council. ; 

In Welby v. Parker (1) all the Judges were 
agreed, and Phillimore L.J.. drew attention to the 
case of Rex v. Chandra Dharma (2), where it was 
held that the extension of time during. which a 
prosecution could be launched was a matter of proce- 
dure only, though in fact the position of the accused 
person, when such a statufé was made to operate 
so as to keep alive a criminal charge against him 
which would have been barred prior to its enactment, 
must have been prejudiced thereby. 

Thal a similar view has been entertained in the 
Courts in India is apparent from Papa Sastrial v. 
Anuntarama Sastrial (3), and Vendavalli Narasiah 
v. Mangamma (4). In Gangaram v. Punamchand 
‘Nathuram (5) the plaintiff had brought a suit in a 
subordinate Court and was told he should have a 
certificate under section 47 of the Deccan Agricul- 
tural Relief Act because the defendant was an 
agriculturist. Now under section 73 of the Act the 
Judge’s decision on this point was final. The 
plaintiff however appealed, the appeal including other 
points of objection to the decree as well as that with 
regard. to the status of the defendant. Whilst his 
appeal was pending section 73 was repealed, and on 
the hearing of the appeal the Judge considered this 
question of status, held that the defendant was not 
- an agriculturist and reversed the finding of the lower 
‘Court on that point, which at the time the appea} 
was filed and prior to the repeal of section 73 he 
would have had no jurisdiction to do. Ht was held 
he was right in so doing. 


" (1) (9916) 2 Ch. 1. (3) (1880) LER 3 Mad. 98. 
(2) (1903) 2B, 335. (4) (1903). 1.4. R:27 Mad. 538; 
(5) (1896) LL. 21 Bom, 822. 
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Faced with these difficulties, Mr. Basu for the 
respondent draws our attention to clause 10 of the. 
Adaptation of Laws Order, 1937, which runs as 
follows . 


“ Nothing in this order shall affect the previous operation 
of, or anything duly done or suffered under, any Burman law, 
or any right, privilege, obligation, or liability already acquired, 
accrued or incurred under any such Jaw or any penalty, 
forfeiture or punishment incurred in respect of any offen 
already committed against any such law.” 


“Burman law” is defined by section 149 of the 
Government of Burma Act, 1935, read with clause 3 
of the Adaptation of Laws Order 1937; and the 
Civil Procedure Code is such a law. 
Mr. Basu points out that the Adaptation of Laws 
Order cannot affect any privilege accrued under any 
such law, and he contends that his client had such 
a privilege in that by being a litigant before the 
ist of April, 1937, he could ask the Court here to 
stay proceedings during the pendency, of the suit 
at Devakottah. First he said that by filing the 
application before the law was changed this objection 
to the continuafion of the suit at Henzada must be 
decided under the earlier law, and when it was 
pointed out that the cases I have cited were against 
him on that point, he fell back on the ground that 
he had a privilege. which could not be removed. 
‘Now, where the word.“ privilege” is coupled with 
“vight” in a statute it must be held to have a well 
defined meaning. It does not mean some advantage 
or boon which by reason of existing procedure a 
party may deem himself in fact to possess, but may 
be defined as a right, advantage or immunity in 
law enjoyed by a person or class of persons beyond 
the common advantages of others. The word must 
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be construed in a strict sense as having a legal 
meaning when it is employed in a statute, and not 
as having a loose or figurative meaning. 
In Kearns v. The Cordwainers’ Company (1) the 
Thames Conservators were empowered by statute to 
grant to riparian owners or occupiers the licence to 
make piers oer jetties on’ payment of reasonable 
charges, but these powers were not to extend 


“to take away, alter or abridge any right, claim, privilege, 
franchise, exemption or itamunity to which riparian ownere 
were by law entitled.” 


It was held that the Conservators could grant to 
the owners of a wharf a licence to construct a jetiy 
though its erection might obstruct the enjoyment by 
adjoining riparian owners {of the free navigation of 
‘the river, Cockburn C.J. (at page 406) pointing out 
that the whole question turned on whether there was 
any public right which was being interfered with. 
Again, in Fearu v. Mitchell (2) Cockburn C.J. 
said : 

“The word ‘ rights ', especially when taken in conjunc- 
tion with the words ‘ powers or privileges ' must mean rights 
acquired adversely to the rest of the world and peculiarly to 
the individual.” 


Therefore the words, “ right, privilege, obligation or 
liability already acquired, accrued or incurred ”, in the 
Government of Burma Adaptation of Laws Order, 1937, 
must have reference not to the mere enjoyment of 
what is in fact a boon, or to the existence of being in 
fact under a disadvantage, but to righis, privileges, 
obligations or liabilities which are enforceable at Jaw. 
Mr. Basu says that if the suit in Henzada is stayed he 
will have the privilege of immunity or exemption from 





(4) {1859) 6-C.B, (NS.).388. -. Q} (1872) 7 O.B. 699, 696, 
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appearing as a defendant therein. This appears to me 
to be unduly straining the meaning of the words. 
Moreover, if His Majesty had intended to save the 
ofder for a siay in a suit, when a prior suit had been 
filed in British India before the date of separation, the 
ordér would have said so in terms. It may be observed 
that in the Schedule to the Adaptation of Laws Order 
there has been added to section 273 of the Indian 
Succession Act, 1925, a new sub-section to the effect 


that 


“ Probate and letters of administration granted in British India 
in proceedings commenced before the separation of Burma 
and India shall, if under this Act as in force in British India 
they have. effect throughout British India, have effect also through- ° 
out British Burma unless otherwise directed by the grant.” 


Where, therefore, it was deemed right to order that 
part of a legal proceeding in British India before 
the. separation should have effect throughout British 
Burma after it, this has been done. In the present 
case the Court at Devakottah has become a foreign 
Court, and the rule which affects the staying of a suit 
here, by reason of a suit pending in British India, has 
beén altered as a matter of procedure. There is no 
vested interest in procedure, and no right or privilege 
of the respondent has been invaded. It does not there- 
fore fall to be considered whether the issues to be tried 
in the two. suits are substantially the same or whether 
the Court should have stayed the suit if section 10 of 
the Civil Procedure Code had applied, for it does not 
apply at all. 

_ Accordingly, in my opinion these proceedings must 
be returned to the learned Judge of the Subdivisional 
Court at Henzada with the ruling of this Court that he 
has no power to stay the suit pending the decision of 
suit No. 224 of 1934 of the Sub-Court at Devakottah, 
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but must proceed forthwith to any it in accordance 
with the law. 

This application is therefore allowed with costs 
ten gold mohuts. 


Mya Bu, Boy concur in the judgment of my Lord 
the Chief Justice. 


DUNKLEY, ae am of the same opinion as my Lord 
the Chief Justice. 

The principle that a litigant cannot acquire a vested 
right in the course of procedure is so well-established 
as to be axiomatic. My Lord has mentioned cases in 
which this principle has been applied by the Madras 
and Bombay High Courts, and I may therefore be 
permitted to mention an unanimous decision of twelve 
Judges of the Calcutta High Court in which the same 
principle was applied, especially as the facts of this 
case appear to me to be similar to those of the matter 
now before us. By Act V of 1894 section 310A was 
added to the Code of Civil Procedure Code of 1882, 
whereby 2 judgment-debtor, whose immovable property 
had been sold in execution of the decree against 
him, was given the option (which he did not previously 
- possess) of having the sale-set aside on payment into 
Court of the amount specified in the proclamation of 
sale plus a sum equal to five per cent of the purchase 
money. In Jogodanund Singh v. Anirita Lal Sircar 
and others (i), the Full Court of twelve Judges, 
overruling a previous decision of a majority of a 
Bench of five Judges, held that this section did not 


R.M.K. A. R. 
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RMEARY. 
Cuerry. AR. 


Ropeats, CS ah 


confer any new right on the judgment-debtor or affect . 


any existing right. They held that it was a mere rule 
‘of procedure, and was therefore applicable to execution 





(1) (£895) LER. 22 Cal. 767. 
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- proceedings pending at the time when Act V of 1894 


came into force. The direction in section 10 of the 
Code of Civil Procedure, that a suit shall be stayed 
until an earlier suit in which the same matter is in 
issue has been decided, is plainly of the same-category; 
it confers no -legal right on any party. Such rights, if 
they may be loosely so called, are in no manner 
different from the right to call witnesses, and in Wright 


v. Hale (1) Pollock C.B. said : 


“ £ an Act of: Parliament were to say that in matters of _ 
mere opinion and judgment no person shall be allowéd to call 


more than three witnesses, I think that would apply to all 


actions, whether then pending or thereafter to be brought.” 


The Code of Civil Procedure is a Code of rules ~ 
whereby rights may be enforced’ before thé Courts ; 
the Code itself confers no substantive rights whatever.. 
As Banerjee J. pointed out in Jogodanund: Singh v. 
Amrita Lal Sircar (2), it is not strictly correct to speak . 
of such an alteration of procedure as having a retros- 
pective operation, because its direct effect is prospec- 
tive only although a part of the requisites for its action 


_.is drawn from time antecedent to its passing [per Lord 


Denman in The Queen v. The Inhabitants of St. Mary 
Whitechapel {3)|. With all due respect, I think that 
Farran C.J. put the matter more correctly in Gangaram 
v. Punamchand Nathuram {4), where he said that 


statutes which effect changes in procedure are in their 
operation retroactive in the sense that the provisions of — 


such statutes are applicable to proceedings already 


‘commenced at the time of their enactment. 


Mr. Basu for the respondent has urged that because 
his application under section 10 of the Code of Civil 
Procedure was made before the alteration in the law 


(1) (4861) 30 LJ. (N.S) Ex. 40, (3) 12 O.B.D. 127. 
(2) (1895) LL.R. 22 Cal. 767. . (4) (1896) IL.L.R. 21 Bom. 822. 
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he thereby ‘ ‘consolidated ” the procedure in tis favour. 
If the alteration of the law had come into force after 
the application had been heard and argued, but before — 
judgment thereon was delivered, i.e. during the period 
in which judgment was reserved, I could have under- 
stood this argument, on the ground that judgment is 
presumed to follow immediately on the conclusion of 


the hearing and that therefore the position of the 


parties should not be altered by anything which 
occurred during this interval ; but even under those 
‘circumstances the decision in Gargaram v. Punam- 
chand (1) would. afford a coraiitte answer to the 
argument. 
Referring briefly to clause 10 of the Government of 
Burma (Adaptation of Laws) Order, 1937, I agree with 
my Lord the Chief Justice’s definition of “ privilege ” as 
“aright, advantage or immunity granted to or enjoyed 
by a person or class of ‘persons beyond the common 
advantages of others.” The clause must be construed 
strictly and the words “ right” and “ privilege ” must 
be given their legal meaning. In law, a “ right ” is afi 
advantage which .can be enforced by appropriate 
action before a Court, and a “ privilege ” is nothing 
more than a special right enjoyed by certain persons, 
' beyorid the rights which: the public in general enjoy. 
A “ privilege ” also must be enforceable by action 
before a Court, or, as an immunity, be a complete 
answer in law to an action brought to enforce a general 
right. In accordance with this view, the right (again 
using the word in a loose sense) to have a suit stayed 
is in law neither a right nor a privilege. 


(J) (1896) I.L.R. 21 Bom. 822. 
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FULL BENCH (CRIMINAL). 


Before Sir Ernest H. Goodman R uts, Kt., Chief Justice, Mr. Justice Baguley, 
Mr. Justice Mosely, Mr. ph hs Ba U, Mr. Justice a plot Mr. Justice 
Braud and Mr. Justice Shaw. 


Presi ne 


THE KING v. NGA MYO.* 


Evidence ‘Act, ss. 114, ill. (b), 133, 157—Evidence Act a complete Code—Law 
of evidence in England—Evidence of accomplices -and approvers-— 
Confession of a co-accused—Prima facie presumption of unworthiness of 
credit——Collusion—Removal of presumption—Extraneous evidence or matters 
on record—Fact proving accomplice. reliable—Corroboration of a persons 
testimony—Extraneous source of corroboration— Trial with or without a 
jury—Test for conviction. 

In questions relating to matters expressly provided for'in the Evidence 
Act, the Act must not be’ dealt with as a mere modification of the law of 
evidence prevailing in England. The Evidence Act is a complete Code .of 
the law of Evidence in British Burma. ‘ 

Provided it has been established by extraneo evidence or matters. 
Z on the record that the accomplices are not acting in collusion 
with ‘one another, the cumulative effect of the evidence of -t Ce) 
of them may be sufficient to remove the-prima facie presumption of the- 
individual unworthiness of credit of their statements, and, if this be the case, a 
conviction may legitimately be recorded upon their statements alone, if the 
Court is convinced of their truth. The same, rule applies to the cumulative 
_ effect of the. evi ence... of an, acco omplice ‘and “the” confession of a go-accused re 
‘where the presumption of their ir unreliability has, in the special circumstances, 
been rebutted. : 











Evidence from a source which is not prima facie unworthy of credit may 
_ prove a fact which displaces in a particular case the Presumption that an 
accomplice is unworthy of credit. 


2 source extraneous to the person whose testimony it is sought to corroborate. 
But it may Consist of extraneous proof of a fact: anne to that ver y 
persor’s prior conduct. : 
What has been said of accomplices applies to approvers and vice versa. 
Aung Hla v. King-Empeéror, UL.R: 9 Ran. 404; Aung Pe v. King- 
Emperor, 1937 Ran. 110, dicta considered. 


The test for a conviction in all such cases tried, with or without a jury, 
laiddown. 


Pe. A person cannot corroborate himself. Corroboration’ must proceed from 


* Criminal Reference No. 137 of 1937 arising out of a ninaaa Appeal 
No. 1228 of 1937 of this Court. 
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The following reference for the decision of a Full 
Bench was made by 


Bacu ey, J.—The: appellant, Nga Myo has been found guilty: 
under section 394 read with section 397 of the Penal Code 
and sentenced to seven years’ rigotous imprisonment. The case 
against him is of a vety ordinary nature, and he has been 


‘convicted on the statement given in Court by his brother, . 


Nga Nga_ Sint, ‘who was made an approver, corroborated by “the 
} confessions which were made by two co-accused, Nga S: Saing and 
Nga Ba 2 Yin, which were duly recorded before a Magistrate but 
were “subsequently withdrawn. ‘There is no other evidence at all 
implicating him, although the evidencé of the approver has been 
corroborated on many points other than the identity of Nga Myo 
as one of the robbers. The case was detected by the police in a 
way which is common. This band of robbers, not always 
- composed of the same individuals, committed a series of crimes 
which went undetected for some little time. Then one of them was 
arrested and when questioned made a clean breast of things and 
' ainculpated his fellow criminals, and 2 asa result of Ais Statement ; 
Narious propertie es taken in the di nt bb ; and. da 
ww rere recovered. In ‘the. end Nga Sint was made an approree| 
‘and ‘the “accused were sent up for trial, This is a very common 
way in which crimes of this nature are detected and I emphasize 
the point that this form of detection is a very usual form of 
deteciion because it is owing to this that it is impossible to say 
‘that there is anything exceptional about this crime or the wey in 
which it came to light. 
a | have read through the evidence and personally I am nitte 
i ‘satisfied. that the guilt of the appeHant ‘has’ been proved, and 
normally I Would have dismissed: this appeal summarily but I do 
' not quite see how I can do this in view of the recent pronounce- 
ment of a two Judge Bench of this Court recorded as Aung Pe 
v. King-Emperor (1). It is laid down. in this report—~ 
“ Corroboration means independent testimony. Where it in 
required, it is necessary becausé-the evidence sought: 
to be corroborated is in some way unreliable: When 
in the case of an accomplice it is desirable because; 
the accomplice’s evidence cémes-from a tainted source, | 
the nature of the corroboration required is not more 












(1y [1937] Ran. 110, 


191 
1938 
Tie Kine 


ss 
‘Nea Myo. 


192 


1938 


TRE KiNG ~ 


v. 
NGA Myo. 


BAGULEY, J. 


- RANGOON LAW REPORTS. [1938 


exidencs of a tainted kind but fresh evidence of an 
untainted kind.” (at page 120). 


This dictum is of course directly at variance with what was 
laid. down in Aung Hla v. King-Emperor (1) in which it is stated 
(on page 427) : 

“that the evidence of an approver may be corroborated: 
by the evidence of another approver, or by the: 
confession of a person who is being tried jointly with; 
the accused for the same offence implicating. both 
himself and the accused.” 

This ruling was mentioned before the Bench which decided 
Aung Pe’s case and, of course, in the ordinary way as it is 2 
decision of a Bench of three Judges the later Bench weuld have 
been bound by it, but it held that it was not bound by it because 
it was in the nature of an obiter dictum owing’ to the passage on 
page 432 : 
“In the present case none of the appellants whose appeals 
have been dismissed have been convicted upon the 
evidence of an approver or the confession of a 
co-accused unsupported by independent and untainted 
corroboration a 


It is true that this remark does Ba that the eceleon in ~ 
Aung Hla’s case was in the nature of an obiler dictum but with 
respect it might be pointed out that the proposition of law laid 
down in Aung Pe’s case was equally in the nature of an obiter 
dictum because in that case Aung Pe’s appeal was dismissed 
because in his case it was found that there was corroboration of 
the evidence of accomplices to be found in the appellant's own 
statement in the Sessions Court. 

In view of the'direct contradiction to be found between the 
statements of law laid down in Aung Hla’s case and in: Aung Pe’s 
case, I think it most desirable that a reference should now he 
made to a Full Bench to decide which of these statements of the 
law is correct: Iam fully aware that in both thesé cases it is 
stated that a conviction is not bad solely because it depends on 
the uncorroborated evidence of an approver, and this statement 
is incontrovertible i in 1 view of the wording of Section 133. of the 





(1) (1931) LL.R. 9 Ran. 404. 
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and, as I have pointed | out, there is nothing saseelional about..the 


Seep RATAN 


present ca case: it is.a case. ae 
This case is also in my opinion a suitable c: case for a reference 


because the decision cannot possibly be attacked later as being an 
obiter dictum. If what is laid down in Aung Pe's case is correct, 
the appellant must be acquitted: if what is laid down in Aung 
Hla’s case is correct, he should in my opinion be convicied 
because, as I have said, in my opinion his guilt has been proved 
using the word “ prove” in the sense in which it is used in section 
3 of the Evidence Act. 

In approaching a case of this ae the first point which has 
got to be determined is—where are we to look for the law of 
evidence which governs the case? It seems to me beyond all 
controversy that the. place to look for it is the Evidence Act. 
The statement may appear banal, tut a perusal of the rulings of 
the Indian High Courtson this roint shows that a large number 
of them have been decided almcst without reference to the 
Evidence Act. They seem to have been decided entirely on the 
law of evidence as it is in. England and, in particular, if the report 
in Aung Pe’s case is examined, on this point of evidence, in the 
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argument for the appellant and inithe judgments, the only cases . 


mentioned, except Aung Hla's case, are English cases with the 
one exception of Mahadeo v. King-Emperor (1) mentioned in the 
argument of appellants’ counsél,- which was a case from Fiji 
where the English law applies. I-cannot help thinking that when 


this case was argued the case of Mahomed Syedol Ariffin v. - 


Yeo Ooi Gark (2) was never envisaged by anyone concerned. This 
' case was a ruling of what 1 would with respect describe as a 
strong Bench of the Judicial Committee of the Privy Council, 
Lord Buckmaster, Earl Loreburn and Lord Shaw of Dunfermline. 
It was a case from the Supreme Court of the Straits Settle- 
ments and the point for decision was with regard to the law of 
evidence. It is stated that Straits Settlements Evidence 
Ordinance, 1893, is in similar terms to the Indian Evidence Act 
(1 of 1872). On page 262 we get this passage : 

“ ... . the view of their Lordships is that the rule and 


- principle of the Colony must be accepted as it is found 
in its own Evidence Ordinance, and that the 





{1) 440) C.WN. 1164. | " 42) {1916) 43 L.A. 256, 
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acceptance of a rule or principle adopted in or derived. 
from English law is not permissible, if thereby the | 
true and actual meaning of the statute under construce 
tion be varied, or denied effect, The learned 
Sercombe-Smith J. put the matter thus :‘1 think that | 
it is safer to construe s. 32 (5), and the illustrations on 
English lines . . . . The Board does not think 
that such-a method of- construction is: saf&-or is. 
warranted, and they cannot agree with the view 
suggested.” ‘ 
It was in reliance on this passage that in Aang Hla’s case the 
Bench refused to construe thesEvidence Act in the light of the 
English law on the subject (pages 423-and 424). and in ihe:passage- 
on page 116 cf Aung Pe's case in which the learned Chief Justice: 
dissented from the correctness of examining the law in this light, 
I think he must have omitted to notice the authority on which 
Sir Arthur Page based his point of view, for, after all, the- 
pronouncements of the Judicial. Committee cf the Privy Council. 
are binding on this Court. I might add on this point. that 
Aung Hia’s case does not stand alone among the rulings of‘ Indian 


_High Courts. It does run to a certain exlent counter. to the 


decisions of a good many previous decisions. of Indian High Courts,.- 
practically all of which are ultimately based: entirely on English 
law, but since its publication it has been comrletely accepted as. 
correctly summarizing the legal position with regard to the corro-- 
boration of the evidence of an accomplice by a three Judge Bench 
of the Calcutta High Court in The Emperor vy. Nirmal Jiban Ghose 
(1) in which case the six points which summarized the law on the 
subject, which is to be found on page 427 of Aung Hla’s case, are: 
set. out. in exlenso on page 749 and after this quotation occurs.. 
the passage : 
_“ We entirely agree with those propositions and respectfully: 
adopt them ‘as constituting a correct enunciation of the: 
law.” i 
The dictum laid down in Aung Hla’s case was followed in Nga Nyeis: 
v. King-Emferor (2) and as in that case the appeal was dismissed,. 
the decision in Nga Nyein’s case is not an obiter dictum and shows: 
that the dictum in Aung Hla’s case has been clothed with the 
authority of a published decision of this Court. 





(1) 39 C.W.N. 744. (2) (1932) LL.R, 11 Ran. 4, 
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On page 116 of the report of Aung Pe’s case occurs the passage : 

“Tt appears io me that the Jaw in E. neha and in British. 
India upon this topic is exactly the same.’ 

Whether this is intended to mean that the law of En ee with 
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regard to evidence is exactly the same as in this country, or that Bacurey, he 


the law with regard to corroboration is exactly the same, I am not 
quite sure, but, with respect, it appears to me that there are clear 
reasons for thinking that it is not correct in whichever sense it is 
used. Differences in the general law of evidence are easily to be 
found. One difference is Printed out in Mahomed Syedol Ariffin 
v. Yeo Ooi Gark (1). 

Again, section 30 of the Evidence Act says Abek when more 
persons thin one are being tried jointly for the same offence, 
a confession made by one of the accused. may be taken into 
consideration as against his co-accused : this is certainly not the law 
in England. I am fully aware that the section does not say that it 
is “evidence” against the other co-accused using ‘‘ evidence ” in: 
the English sense of the word, but then “evidence” in the 
English law of evidence and in the Evidence Act has not the same 
meaning. In the Evidence Act “ evidence” is defined in section 
3: under the English law of evidence the word “ evidence ” really 
means ‘ ‘anything and everything which may be considered by the 
Court in coming to its conclusion” anil a Jury is ‘sworn to 
determine the matter ‘‘on the evidence before the Court.” The 
definition of “‘ proved" in section 3 shows that in this country the 
Court has not got to decide a case only on the evidence before it 
as defined in the Evidence Act. “A factis saidto be proved. 
when, after considering the matters before it, the Court either 
believes it to exist . . . . . .” Infact under English law 
“ evidence” means the same thing as in this country “the matters 
before it” means; so that there is great danger in applying 
English decisions. because they are really couched in a language. 
other than that of the Evidence Act, for the definitions of certain: 
words are different. 

Again, as regards the meaning of the word “ corroboration” 
Ihave already set out the meaning given to this word in Aung Pe's. 
case which is a definition to. be found in The King v. Baskerville: 
(2) based on Rex v. Noakes (3). If, however, reference is-made to 
the Evidence Act, .section.147, it, will be seen that the Evidence: | 
‘Act uses: the word “corroborate” in a sense which cannot 

(1) (1916) 43 LA. 256. (2) (1916) 2 K.B. 658. 
3) 5 C. & P. 326. 
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possibly be reconciled with the dictum that™ corroboration means 
independent testimony. Itruns: 

“In order to corroborate the testimony of a witness, any 
former statement made by such witness relating to the 
same fact, at or about the time when the fact took place, © 
or before any authority legally competent to pnvesh Gate 
the fact, may be proved,” 

Under this section when an avcsiughice is examined as a witness, 
the prosecution would be at liberty to put in, in order to corrd- 
borate the approver’s statement, his confession- duly recorded 
before a Magistrate and, according to section 157, he would then 
become a witness whose. statement was corroborated using the 
word in the sense in which it is used in the Evidence Act, and this. 
I find impossible to reconcile with the dictum on pages 119-120 of 
Aunv Pe's case, “ there is nothing in the Indian Evidence Act to 
suggest that the word ‘corroboration’ in British India bas a 
specialized and different meaning from that which it bearsin other 
parts of the British Empire.” On the contrary it seems to me that 
in the English law of evidence the word corrobcration must be 
held to have the specialized meaning given to it in Baskerville's 
case, whereas in the Evidence Act, there being nothing to suggest 


i the contrary, it must be held to have its ordinary meaning of “to 
a make more certain, cr. confirm.” Here again is another point in 


which the law of evidence of this country differs from the law of 


_ evidence in England, for such statement, so far as I am aware, in 


England would not be admissible in evidence at all. — 

‘ As authority for this view of the way in which an accomplice’s 
evidence may be corroborated within the meaning of the Evidence 
Act I would refer to King-Empcror v. Nilakanta (1), (the Ashe 
murder case). In this case the previous statements which the 
Crown put in to corroborate the approver were statements made 
to a police officer who was investigating the case. Such. state. 
ments would now of course. be inadmissible under section’ 162 }of 
the Criminal Procedure Code in view of the amendments which: 
have been mace since that case was determined ; but a statement 


made in the form of a confession to a Magistrate does not comc 
‘under section.162; Criminal Procedure Code, and, therefore,would 


still be admissible to corroborate the approver.. The matter is 
dealt with in the judgment. of the Chief Justice and Ayling J. in the - 
passage beginning on page 271, and section 157 of the Evidence — 





(1) (1912) LL.R: 35 Mad, 247. 
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Act is. specifically referred to. It is true that further on, on 
page 356 of the record, Sankaran Nair J. held that a statement to 
' a police officer was inadmissible to corroborate the approver on 
the ground that the police officer was not an officer entitled to 
make an investigation ; not on the ground that an approver could 
not be corroborated by a previous statement reduced to writing. 
‘That the statement of a witness recorded by 2 Magistrate under 
section 164 of the Criminal Procedure Code is admissible to 
corroborate a statement made by that witness before the Commit- 
ting Magistrate was laid down in Velliak Kone v. King-Emperor (1) 
and it must be remembered that confessions are. recorded by a 
Magistrate under section 164.0f the Criminal Procedure Code. 

This matier deali with in Nélakanta’s case was further 
considered on a certificate of the Advocate-General and is reported 
as Muthukumaraswami Pillai v. King-Emperor (2), and that a 
previous statement made by an approver can be used te Corre- 
“borate him was ‘heid 1 by Benson J-, page 426,. by. Wallis .e page. 441 
and’ “by. Miller | le. 1 Page 453. ‘Abdur Rahim J. page 495 does not say 
that a previous statement of an accomplice is not corroboration. 
He only says— 


“that as a general rule the previous statements of .an. 


accomplice do not legally amount to such corroboration 


as is required to rebut the presumption as to the, 


unreliability of an accomplice’s evidence.” 
and only Sundara Ayyar J. says: 
f it follows, in _my 0 inion, | 








{listration (2) to sect section. 114. ” : 
meaning, I take it; that it would 1 not ‘be sufficient cor roboration, 
otherwise this dictum would. be directly at varian oe wit 
section 157. : 

I refer to these opinions merely for the purpose of showing 
fhat the word “ corroboration” is used in section 157 of the 
Evidence Act in a sense which. is not reconcilable with the 
meaning which is given to the ve ord “ corroborate ” on page 128 of 
the report of Auing Pe’s case. [Vide also the proviso (2) as to 
“illustration (6) of sec. -114 of the Act.] It seenis to mie that in the 
absence of anything to show to the contrary it must ‘be held’ to 
(3) (1922) LL.R. 45 Mad. 766. . {2} (1912) LL.R. 35 B Mad. 397, 
14 3 
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have the same. meaning throughout the Act.- [It might perhaps be 


noted (while this point is under consideration) that 
Sundara Ayyar J. on page 521, seems to doubt whether the rule 
laid down in Rex-v. Noakes (1) was applicable to India.] 

In view of the points of dissimilarity which I have pointed out 


evidence in England I do not think that anything follows from the 
fact that certain rules had been laid down in England before the 
passing of the Indian Evidence Act of 1872. It may well be that 
those rules of English law were intentionally not incorporated in the . 
Indian Evidence Act when it was drafted. I fail to understand: 
the reasoning in the sentence on page 126 of Aung Pe’s report- eh 
“Tf an approver’s evidence cannot be accepted without: 
cotroboration, the added testimony of a person whose 
word is eqtatlly unreliable cannot’ of itself give it a 
‘greater value, ’ ek 
This seemis to me to overlook the fact that “ belief’ is-a mentaP 
process and “ belief ” is conviction of the truth of the story after’ 
considering all the various details which are before the Court. 
bearing upon the fact. 
; Take the case of a man against whom there is nothing but 
circumstantial evidence. Each individual item of that circum- 
‘stantial evidence is quite insufficient for a conviction and to that 
yextent is unreliable, but the sum total of all these individual items, 
“some of them no more than straws which point in a certain direc: 
tion, may and often do, fully warrant a conviction, the sum totak 
of all the little items resulting in overwhelming proof. - 

The passages which I have quoted if applied to other things: 
might read in this way : -A rope with a breaking strain of $ cwt.. 
is a most unreliable hie with which to lift a weight of 1 cwt., 
bat it does not follow that two ropes each with a breaking strain 
of £ owt. will not lift a weight of 1° cwt. ~The’ statements of 
‘Witnesses have got to be considered in their cumulative effect.. 
It is quite impossible to take one witness:and say that his state~ rar 
ment is insufficient to warrant a conviction; therefore to reject ‘it, 
andto deal with. perhaps 7 or8 witnesses in the same way. . If 
proof i is regarded as being represented by symbol one, ’ the value 
of the évidence of any one witness would be denoted bya fraction. 
but it i8 quite possible that the sum total of the value of the 
statements of all the witnesses could amount to one or even more. 





-(1) 5G, & P. 326, 
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‘For these reasons, and because of the confusion that has been 


spread among Magistrates and Judges owing to these contradictory 
rulings of Aung Hla and Aung Pe, I think it desirable that the: 
flaw should be authoritatively iaid down by a Bench judgment 
which shall be proof against being assailed in the future as an 
obiter dictum, though Tt might point out in this connection that 


the King v. Baskerville (1) is in itself an obiter dictui: (cf. the first 
paragraph on page 663 of the report of Baskerville's case with the. 
third paragraph on page 423 of the report of Aung Hla’s case) 
and yet it has been accepted as the final authoritative exposition . 


of the law of evidence on this point for England. I would, 
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therefore, refer to 2 Full Bench of as many members as my Lord , 


the Chief Justice may direct the following questions : 
nemiaigags " s SCORER Sy a 


(i) Jn dealing witha question which has te be decided - 


under section 133 and section 114, and the illustration 
thereunder, of the Evidence Act, does “ corroboration’ 
mean independent testimony ? and 


(2) In the case of corroborating the eikgéence of an accom-. 


plice, must the corroboration necessarily come from an 
untainted source ? 


Sir Arthur Eggar (Advocate-General) for the Crown. 
The English law of evidence, in so far as it had been 
applied to India, was abrogated by s. 2 of the Evidence 


Act of 1872. The express terms of that Act cannot be 


modified by reference tc English law. But the discre- 
tion.of the Court, when left free by the Act, may be 
guided by English principles, and it is only to this 
extent that the Court would be justified in looking at 
English law. 

Under the Evidence Act admissibility is the rule 
and exclusion the exception, and circumstances which 
under other systems might operate to exclude are 
under the Act to be taken into consideration only in 
judging of .the value to be allowed to the evidence 
wher admitted. Queen-Empress v. Mona Puna (2), 
citing a ruling of the Calcutta High Court ona reference 
from the Recorder at Rang oon in support. 


th) (1916) 2 E.B.658. - (2) LER. £6 Bom! 641, 668. 


200 
1938 
THE KInc 


Uv. 
Nea Myo. 


RANGOON LAW REPORTS. [1938 


The admissibility of evidence cannot be affected by 
the value or weight to be given to it. Under s. 3 of 
the Evidence Act, the Court considers all the “ matters 
before it” when estimating the weight with prudence. 
Sections 2 and 4 make it clear that the Courts of justice 
are to use their own common-sense and experience in 
judging the effect of particular facts, and that they are 
to be subject to no technical rules whatever on the 
subject. . 

S. 18? ideclares that all persons are competent to .. 
‘testify (unless mentally deficient), and under s. 133 an 
accomplice is a competent witness. The fact that a 
witness is an accomplice i is no bar to the admissibility of 
his testimony. ~ 

A co-accused would be a competent witness if he 


«could be put on oath, but the Criminal Procedure Code 


stands in the way. A SoHession of a co-accused may 
be “taken into consideration.” His evidente stands 
on the same footing. as that of an approver, but since 
he cannot be put on oath s. '30-had to be enacted. 

Throughout the Evidence Act there is no technical: 
rule requiring corroboration in any particular case, If 
in the prudent good sense of the Court credit is to 
be given to the testimony of a witness the evidence 
requires no corroboration. §$,114 leaves it to the 
Court to decide WHEIHEL -an accomplice needs. 
corroboration. 


[Roserts, C.]. “What does “ corroboration ’ ’mean? 
Does it not mean confirming or strengthening the 
evidence by something obtained from extraneous 
sources ?] 


“ Corroboration” means no more than “make more 
certain.” The word is used in ss. 156, 157,158. In 
section 157 the corroboration is obtained from the 
same witness whose previous statement is used to 
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corroborate some later evidence. If the Court feels 
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that some corroboration is necessary it can be supplied TE inate 
by any of the matters before the Court. No technical Nea. Myo 


rules bar any of such matters being taken into considera - 
tion, for what it is worth, as corroboration. If one 
accomplice’s statement is not independent of another 


and is suggestive of collusion the Court will not take it 
as ¢ corroboration. 


[DunkLEY, J. Would it be correct to say that even 
though such evidence is corroboration it is not such 
corroboration as a Court would rely on in conscting 
an accused 7}. 


Yes. 


[Bacutey, J. The Indian High Courts have laid’ 
down a rule of “common law” as it were, that an, 
accomplice’s evidence cannot be corroborated by: 


another accomplice’s evidence. | 


[Roperts, C.J. Butis it not possible for the Courts 
to lay down as a matter of prudence the nature of 


corroboration the Court should look for in a case where 


corroboration is required ?] 


The Court will be going too far if it attempts to lay 
down any such “ rules of practice.” There is no rule 


of law barring the admissibility of “ tainted ” evidence 
- to corroborate “tainted” evidence. The evidence is 
admissible, to be weighed for what it is worth. It 
should be taken into consideration for the purpose of 
corroboration and tested in the same way as any other 
piece of circumstantial evidence. - 

Small circumstances, when taken together, may 
have sufficient weight to prove a case. Small strands of 
hemp may be sufficiently strong to hang 2 man if each 
bears its” own strain independently of the other, 
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though not if-one depends from another. (See the 2nd 
example .of s--114;-ill..b.) ‘The Act leaves the Court to 
test-the souirces from'which accomplice’s evidence arises. 
If the testimony of each is given independently it may 
be taken with the rest. As. one accomplice may be 
sufficient (ss; 133, 134) two may. be. better. 








eee eA. [s the rope theory based on ‘the 
observations i in Thomas v. Jones (1) ?] 


The theory was sink forsiard independently of that 
case, ‘and was raised in Aung Hla’s case (2). a 
English law stands on a different fading, It 
requires corroboration of an accomplice’s testimony and 
looks for it in independent sources. R. v. Noakes (3) ; 
Rex v. Baskerville (4). One has therefore to approach 
English law with the warning given by the Privy 
Council in Mahomed Syedot Ariffin v. Yeo Ovi Gark (5), 
and look at the Evidence Act as it stands uninfluenced 
by its origin. ; 

_ Moreover at the time of the passing of the Riddance 
Act the. Legislature had before it the decision in 
Rex v. Noakes and if they had wanted to incorporate 
English law as it stood they could easily have said so. 
it is only when a principle of English law is enshrined 
in an Indian Act that the Court would be justified in 
looking at English cases to see how the principle is 
applied. 

The following “authorities were cited in their 
chronological order : 
-. Rex v. Dwarka (6).; Elahee Baksh (7); The Queen v. 
Sadhu: Mundul (8); Reg v. Malaha (9); Reg v. Budhu 


4A) (1921) 1 K.B. 22,48. (5) 43 LA, 256. 

- (2). LL.R,9 Ran. 404. (6) (1866) 5 W.R. 18. 
1-3)-5 Car. & P. 326. (7) (1866) 5 W.R. Cr. 80. 
44): (1916) 2 KB. 658. (8) (1874) 21 W.R. Cr. 69 


- (9) (1874) 11 Bom. H.C.R. 196. 
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Nanku (1); The Queen v. Baijoo Chowdhry (2); Reg 
vw. Ramasami (3); The Empress v. Ashutosh (4)—see 
_the remarks of Jackson J. on the application of English 
law. of evidence in India. Empress v. Mohan Lal (3); 
Queer ve Bepin Biswas (6); Queen v. Ram Saran (7) ; 
Queen: v. Gobardhan (8); Queen v. Maganlal (9); 
Queen v. Kandia (10); Queen v.:Mahabir (11) ; Queen 
v. Maiku. Lal (12) ; Queen v. Jadub Das (13) ; Nga Po 
Thet v. King-Emperor (14); Yasin v. King-Emperor 
(15) ; King-Emperor v. Mohiuddin Sahib (16) ; Emperor 
v. Kehri (17); Emperor v. Lalit Mohan (18); King- 
Emperor v Nilakanita (19}—This is an important case, 
and as thé icarned Judges pointed out on page 271, 
there has been a certain amount of confusion betwecn 
the question of the admissibility of evidence tendered 
as corroboration and the weight to be attached to it. 
‘This case led to the decision in Muthukumaraswanti v. 
King-Emperor (20). Emperor v. Noni Gopal (21); 
Lalan Mallik v. King-Emperor (22\; Siar Nonia v. 
King-Emperor (23);. Emperor v. Gangappa {24); 
‘Emperor v. Jamalai Fakir (25); Mukand Singh v. King- 
Emperor (26); Rattawz Thanuk v. King-Emperor (27) ; 
‘Bhikari Pali v. Kisig-Emperor (28); Lali v. Kirig- 
Emperor (29) ; Anibika Charan v. King-Emperor (30) ; 





{i) (1876) LER. 1 Bom. 475, (16} (1901) ILL.R. 25 Mad. 143. 
{2} (1876) 25 WR. Cr. 43. (17) (1907) I.L.R. 29 Al, 434, 
43) (1878) LL.R. 1 Mad. 394. (18) (1911) I.L.R. 38 Cal.559. 
(4) (1878) LL.B. 4 Cal. 453, 496. (19) (1931) LL. 35 Mad. 247, 
{5} (1881) LDA. 4 Alt. 46. {20} (1942) LER, 35 Mad. 397. 
{6) (1884) LR. 10 Gal, 972. (24) (4914) 15 C.W.LN, 593: 
47) (1885) LL.B. § Ali. 306. (22) (1912) 16 C._W.N. G69, 

(8} (1887) LLU. @ AML. 528. (23) (1913) 18 C.W.N. 550. 

(9) (1889) LL.R. 14 Bom. 115. (24: (1913) LL.R. 38 Bow. 154, 
{10} (1890) LL.R. 15 on. 66. (25) {1923} IL. 51 Cal. 161. 
(11) 71894) LL.B. 18 All. 77, (26) (1926) LL.R. 8 Lah. 239. 
(12) (1897) LL.B. 20 All. 133. (27) (1926) I.L.R. § Pat. 235. 
(13) (1899). LER. 27 Cal. 295. {28} (1929) -I.L.R: 9 Pat. 592, 
414) (1909) 1 L.B.R. 29. {29}: (1929) L.L.R. 5 Luck. 104. 


415} (1901) LL.R. 28 Cal. 689. * BO}. (2931) 35 C.AV.N. 1270. 
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In re Venkatasubba Rao (1); Kashemali v. Emperor 


(2); Sher Singh v. The Crown (3); Nga Nyein v. King- 


Emperor (4); Emperor v. Nazir (5); Kanshi Ram v. 
The Crown (6). Nirmalajeeban Ghosh v. King-Emperor 
{7), follows the decision in Aung Hia’s case. Bimala- 
krishna Biswas v. Emperor (8) takes the proper view 


. of the law as laid down in the Evidence Act and it may 


be followed as a guide. Mahadeo v. The King (9)—a 


‘decision of the Privy Council on an appeal from Fiji. 


The law in force in Fiji Islands consists of English law 
as in force in England at the date of the Charter, 2nd 
January 1875, so: far as suited to the circumstances of 
that colony, and the decision should be applied with 
caution in Burma. Mauug Mya v. The King{10). The 
decision in Aung Pe’s case {11) is not actually incorrect, 
but would require modification in the light of the 
arguments advanced. 


Sir Oscar deGlanville (with him P. K. Basu) for the 
accused. The maxim in s. 114 of the Evidence Act, 


that the evidence of accomplices or approvers should, 


except in very exceptional circumstances, be corro-— 
borated in material particulars and the rule that corro- 
boration must come from untainted sources are not 
technical rules; they are both founded on long 
experience. 

The example of small strands forming a strong rope 
is misleading as it proceeds on the assumption that the 
individual strands are themselves good and reliable. 
On this assumption it can be safely said that a number 


-of strands combined can make a strong and reliable 


{1) (1931) LL.R. 54 Mad. 931. (6) (1933) I.L.R. 15 Lah. 491. 
{2) (1932) 36 C.W.N. 874. (7) (1934) LL.R, 62 Cal. 238. 
(3) {1932) 1.L.R. 14 Lah. 111. (8) (1934) LL.R. 62 Gal. 819. 
(4) (1932) LL.R. 11 Ran. 4. (9) {1936} 40 C.W.N. 1164. 
(5) 19227. LL.R. 55 All. 91. (10) [1938] Ran. 30. 


(11) [1937] Ran. 110. 
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rope. If the strands themselves are unreliable no 
prudent man would rely on a rope composed of them. 

_ In the case of an accomplice’s evidence s. 114 of 
the Evidence Act justifies one in looking at the evidence 
with mistrust and suspicion. . A combination of more 
than one unreliable piece of evidence does not amount 
to reliable evidence. One piece of unreliable evidence 


is not confirmed or strengthened by another piece of 


unreliable evidence, i.e. is not corroborated. Corro- 
boration must come from a reliable source which has 
' been described as an untainted or independent source. 

S. 157 of the Evidence Act permits the evidence of 
an accomplice to be corroborated by. proof of a former 
statement—this is a departure from English law—such 
corroboration shows that the witness was consistent. 
But a statement of an accomplice cannot be said to be 
corroborated in material particulars by proof of a 
former statement under this section. 

Nitai Chandra Janu and others v. King-Emperor 
{1) at pp. 437, 439, 444, 

The questions involved in the iia RePen ere 
cannot be answered with a plain “ yes” or “no.” The 
general rule should be that it is unsafe to convict upon 
the uncorroborated testimony of an accomplice. But 
such corroboration can be had from another accomplice 
provided that all suspicion or taint attaching to his 
evidence is removed. Both the Rangoon decisions are 
correct in a sense and could be reconciled. 

P. K. Basu followed. Ss. 114 and 133 of the 
Evidence Act have been taken verbatim from English 
law. See Rex v. Hees {2) ; Rex v. Jones (3); Rex Vv. 
John Barnard (4). 

One accomplice cannot corroborate ancthier: so. long 
as such accomplice is under the stigma of ‘being 


(1) A.LR, (1937) Cal, 433. (3) 3 Campbell Kep. 130. 
(2) 1 Leach. 464. (4).1C. & P. 87. 
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unworthy of credit. Once that stigma is removed his 
evidence may be used to corroborate another. 


Shankershet v. Emperor. (1); Motilal Roy v. aoe 


Emperor (2) ; Emperor v. Allisab Rajisab (3). . 
tbe judgment of the whol Court was delivered by 


soi nrba eT SS RES 





NPRENG ‘C1 Is this case the scdpmnatit about 
to be delivered is the judgment-of the whole Court. 

. The questions referred to us deal with the nature 
of the corroboration and the circumstances in which it 


-should be sought, when a person is accused of-a crime 


and the evidence against him is partly or wholly that of 


‘an accomplice or accomplices. 


- By section 133 of the Evidence Act, an accomplice 
is a competent witness against araccused person ; and 
a conviction is not illegal because it proceeds upon the 
uncorroborated testimony of an accomplice. Where 
the Court regards the evidence of an accomplice as 
‘trustworthy, it need not look further. 

But by section 114, illustration .(b), of the Act, the 
Court may presume that the evidence of an accomplice is - 
unworthy of credit unless he is corroborated in material 
particulars. By section 4 of the Act, whenever it is 
provided by this Act that the Court may presume a fact, 
it may. either regard such fact as proved, unless and until 
it is disproved, or may call for proof ofit. In our opinion, 
it is not desirable that in cases where the evidence of an’ 


-accomplice is tendered the Court should call for proof 
of the presumption that. he is unworthy of credit unless 


corroborated in material particulars. Experience has 
shown that in the generality of cases it is unsafe to 
convict upon the uncorroborated . testimony. of an 


‘accomplice: alone, although it. is not illegal’ to do SO. 


‘The Court should, _therefore,. regard a) an. accomplice. as 


{1) (1933 LL.R. 58 Bom. 40. (2) (1935) 39 C.W.N. 754. 
(3) 34 Bom. L.R. 1453. 
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pri ima Sacie, unworthy | of credit ; but this presumption 


207 


Ds 


which it is open to the ‘Court te draw is not a hard and gars 2 KING 
fast presumption but one which may be displaced in Ned: Myo, 


the circumstances of a particular case. 

Two further illustrations are given to Ainsteston {b) 
in the Act. They show circumstances in which the 
presumption normally to be drawn is capable -of being 
displaced. In our opinion, these iliustrations are 
not exhaustive. They are given by way of guidance 
only, and in order that a Court may test the facts of a 
particular case to see whether anything has emerged to 


show that the evidence of an accomplice need not be’ 


corroborated in material particulars. 

In the second illustration given, it is supposed that 
a crime has been committed by several persons. A, B 
and C, three of the criminals, are captured on the spot. 
We will suppose for a moment that it has not been 
proved whether they have been kept apart from each 
other or not. Each gives an account of the crime 
implicating D and the accounts are in substance the 


same and agree in detail. Still they are accomplices — 


and prima facie unworthy-of credit. (In passing, it 
may be noted that the use of the word “tainted” in 
this connection has given rise to misconception.) 
If A, B and C say that their accounts ought to be 
believed because they were kept apart, such statements 
would also have to be viewed with suspicion. But if, 
from a source which is not open to suspicion at all, 
there is evidence which convinces the Court that A, B 
and C were really kept apart and had no opportunity of 
making up their stories together, then it is clear that a 
fact has been proved which may render the stories 
credible and may rebut the presumption that the 
accounts given by A, B and C are unreliable. 
‘In such a case the presumption having been 
_ displaced (or. rebutted), the Court need not look for 
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outside corroboration, but may act on the uncorro- 
borated testimony of accomplices, and may convict if it 
believes the evidence, because of the provisions of 
section 133. of the Act. 

It is not the mere fact that the accineplides! aécounts 
corroborate each other,,.but the ; a anebonal fact.t 






m ma source a Court to dispense with the need for 


corroboration of the accomplices. 
In the case of a co-accused, it will generally be found 
that his confession is even more open to suspicion 


than is the evidence of an ‘accomplice.. Nevertheless, 


it is a “matter” which the Court can take into | 
consideration when deciding whether the guilt of an 
accused person has been proved beyond reasonable 


doubt. In most. cases. it can add.little,. if if any, weight 
to the. ¢.evidence of an a 


of an accomplice or approver. But if 
the p presumption of its ‘unreliability has been rebutted . 
by extraneous. evidence, this fact may enable it 
to add weight to the evidence of an approver or 
an accomplice, and’ may even dispense with the 
necessity for corroboration in the . particular case. 
The test in all these cases is whether the sum total of 
the matters before the Court has satisfied the Court 
that it is safe to record a conviction. | 
oo Again, i in the earlier illustration given in the Act, it — 
is supposed that A is tried for causing a man’s death by 
an act of negligence in arranging certain machinery, 
and that B, who also took part in the arrangement, 
describes precisely what was done, and explains the 
common carelessness of A and himself. Here it is 
not enough for B to describe himself as a person of 
the highest character in order to displace the 
presumption that his evidence should be viewed with 
disfavour unless corroborated. But if some other 
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person who is worthy of credit testifies to B’s good #98 


character, proof of this fact may render it unnecessary Tue Ki xat 
to seek for corroboration of B’s testimony,.such good Nea “ive, 
character being regarded as ee any cae 
cae involved: by the offence. = 

° Further, we are in agreement that it is settled law: 
that a person cannot corroborate himself. ‘By section» 
157 of the Act 






“in order to corroborate the testimony of a witness any former’ 
statement made by such witness relating to the same fact at or 
about the time when the fact took place, or before any authority 
legally competent to investigate the fact, may be proved.” 


To take the simplest illustration, if a person, A, is 
giving evidence as to the commission of a crime and 
declares that he made.similar statements about the time 
of its commission, he does not thereby corroborate 
himself, nor strengthen his own testiniony. But if,.in 
support of A’s evidence, it is proved from another 
source that A did make statements of a kind similar to 
his evidence, about that time, then the fact thus proved 
may be taken as corroborative of A’s statement in 
evidence that :he did so, and as showing the consistency, 
of his testimony and conduct. 

To pursue this matter.a little further, we may take 
the instance of a first information report made by A. 
Its contents are not evidence of the truth of the matters 
stated therein ; but it may be proved in evidence that 
A made it, and the contents of the report may be proved 
in order to corroborate A’s testimony when he is later 
called as a witness. We think that the phrase 

i “ independent” testimony used in this connection has 
ora rise to misconception. 

‘During the course of the elaborate beanies to 
which we have listened, a: vast number of cases were 
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‘cited to us from different parts of India and from 


England both before and after the passing of the 
Evidence Act. It has become apparent that words. 
employed in one case in a wide sense have been 
employed in another in a restricted sense, and that: 
similar difficulties have been approached from. varying 
angles by the different Courts. We are of opinion that 


~ an exhaustive examination into all these interpretations. 
' of the law is not called for in our judgment, but that. 


we should lay down clear propositions which interpret. 
the Evidence Act and which are to be applicable to ali. 
Courts in British Burma‘for the future. We also: 


desire to state that in questions relating to matters. 


expressly provided for in the Evidence Act it must not. 
be dealt with as°a mere modification of the law of 
Evidence prevailing in England. The Evidence Act 
is, as it was intended to be, a complete —— of the Law: 
of Evidence in British Burma. 
-- From. a consideration of all the matters to be dealt 
with, it is apparent : 
First : Provided “it shes been established by 
a ” extraneous . evidence or matters ‘appearing 
on the record that the accomplices are 
not acting in collusion with one another, the 
cumulative effect’ of the evidence of two or 
more of them may be sufficient to remove the 
prima facie presumption, of. the individual 
‘unworthiness of credit of their statements, 
and,. if this be the case, a conviction may 
legitimately be recorded upon their statements. 
alone, if the Courtis convinced of their truth, 
The same observation applies to the cumulative 
effect of the evidence of an accomplice and. — 
the confession of a co-accused where the — 
presumption of their unreliability has, in the 
‘special Circumstances. heen rebutted. 
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Secondly : That evidence from a source which is 
not prima facie unworthy of credit may prove 
a fact which displaces in a particular case the 
presumption that an accomplice is unworthy 

of credit. 
abidy That corroboration must: proceed £ from < 
, oe roe, extraneous - “to. “the _person Wi “whose 






Seren RENEE 


may “consist of extraneous proof. of a faci 
relating to that very person’s prior conduct. . 
The above conclusions, in so far as they differ from dicta 
on the same point in either dung Hla v. King-Emperoi 
(4} or dung Pe v. King-Emperor (2) must be regardec 
as superseding the earlier. dicta. What has been said 
of accomplices applies to approvers. sand vice. DEF SA. 
' -Whena Judge charges a jury he should tell them 
what the law is, and should advise them to look for 
corroboration where the circumstances require it asa 
matter of caution ; he should also direct them as to the 
nature of corroboration, that it should come from, a 
source extraneous to th the_person, whose, ‘testimony, it it is 
sought | fo-corro fe, and n not prim a. facie unworthy, of 
credit.; and he should fell ¢ them that it should be in a 
‘gmaterial particular, and should implicate the accused 
person himself with the commission of the crime 
charged. But the jury are the sole judges of the facts, 
and once they have received a proper warning it is they 
who must consider the need for corroboration or the 
sufficiency of corroboration in each particular case. 
When there is no jury, the Judge or Magistrate 
should approach evidence which is prima face’ ‘Wnworthy 
of “Credit with . suspicion, but if after due regard to ‘the 
matters: on “which a jury would have ‘to be directed” “if 
the < case were e being tried by: a } jury, he is convinced of 












(1) (1934) LL.R. 9 Ran. 404, 427, (2) [1937] Ran. 110, 
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the truth of the evidence for the prosecution and con- 
siders that the guilt of the accused has been proved. 
beyond all reasonable doubt, he should convict. “The 
test in reviewing all such cases in appeal is whether a 
conscientious. ¢ and intelligent jury, properly cautioned, 
would ‘have recorded a conviction ; and if there is 
a doubt upon this matter then a conviction. recorded by 
a Magistrate or Sessions Judge will not be supported. 
Finally, we are of opinion: that, in all cases in which 
the prosecution relies upon the evidence of two or more 
accomplices or approvers and it is likely that the Court 
will be asked to convict upon their statements because 
the circumstances show that they were made without 
collusion, there must be on the record sufficient evidence 
from which the Court can: arrive at a clear finding 
on this point; in such cases the evidence of the 
investigating officer will often be extremely useful. We 
have no doubt that in many cases such evidence will 
enable Courts to convict with safety a guilty person 
who might otherwise escape owing to the suspicion © 
that the accomplices or. approvers may have wickedly 
conspired to throw guilt upon an innocent person. We 
also have no doubt that in many cases the absence 
of such evidence may permit guilty persons to go 
unpunished, because the presumption that accomplices 
and approvers are unworthy of credit has not been,when 
in the particular case it might have been, satisfactorily 
displaced. - 
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APPELLATE CRIMINAL. 


Before Mr. Justice Bagutcy. 
NGA MYO vw. THE KING 


The answer of the Full Bench having been received 
the following order in the appeal was passed by 


BAGULEY, J.--This case has now got to be considered 
by ime -finally, the Full Bench having made its 
pronouncement on the reference which I made to it. 
In view of the terms of the answer and of what I said 
in my order of reference there is very little which I 
necd say, but before finally disposing of the appeal 
I would like to make a few remarks with regard to the 
Full Bench answer because the gist of this answer does, 
undoubtedly, run counter to the general trend of the 
decisions on this point made by the High Courts in 
India. 

“The underlying. fallacy which, with respect, seems 
to. me to vitiate the decisions of the Indian High Courts 
lies in that they have failed to keep in view the fact 
that the leading case of Baskerville (1) deals with the 
vay in which a Judge has got te charge his jury, whereas 
practically all the cases which come before this Court 
in appeal like the present case are decisions of a Judge 
who is trying a case without ajury.. In dealing with 
Baskerville’s case the Indian High Courts seemed to 
have regarded what was said in Baskervillz’s case as. 
being directions to a jury as to what they are to believe 
and whaithey are not to belicve. This is entirely wrong. 
If Baskerville’s case is read carefully it will be seen that 





* Criminal Appeal No..1228 of 1937 from the order of the Addl. Sessions: 
Judge of Myaungimya in Sessions Tria! No. 19 of 1937. 
: ane (£} 42916) 2 IB. 658. - 
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the Court there definitely directs a Judge that he has 

got te charge his jury on certain Imes: he has got to 

warn the jury that an approver isto. be regarded with 

suspicion and his evidence has got*to be scrutinized 

very closely : indeed he has got to warn his jury that 

it is as a rule unsafe to convict on the uncorroborated | 
evidence of an accomplice : that he has got to warn the 

jury that corroboration of the accomplice’s evidence 

must be sought in evidence which does not carry the 

same taint as the evidence which requires corroboration _ 
and that, therefore, the evidence of one accomplice — 
should not be regarded as corroborating the evidence 
of another accomplice in the sense in which the word 
is used in English Law. This warning the Judge has: 
got to give {o the jury and the Court of Appeal said 
that when a jury has not been charged on these lines 
and given the proper warning, the Court of Appeal 
would upset the conviction. j ; 

It is not, however, laid down that the jury has in 
every case got to accept the warning of the Judge. No | 
Court in England has ever attempted to dictate to a 
jury what they are, or are not, to believe. If the Judge 
is of opinion that there is no legally admissible evidence 
for the jury to consider, it is his duty to withdraw the 
case from the jury or to direct them to give a formal 
verdict of “ not guilty ”; but if there is a case in which’: 
there is evidence which can be left to the jury then 
once the jury has taken the case into consideration, the 
jury has a free hand as to what it will, or will not, 


believe. 


Baskerville’s case goes on further, however, to say 
that ifa jury has been given a proper warning and 
has given a verdict of “ guilty” then in cases in which 
the conviction depends solely on the uncorroborated 
evidence of an approver or approvers unsupported by 
external corroboration from.an untainted source then 
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when the case comes up in appeal the Court of Appeal 
will consider the evidence itself and will only interfere 
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when it is of opinion that noreasonable jury properly Tae Kt :kawse. 
directed could have,come tothe conclusion that the BAGULEY, J. 


accused was guilty: so, it is manifest that even in 
England when a jury has been properly charged on the 
lines laid down in Baskerville’s case it is quite possible 
that after an examination of the evidence the Court of 
‘Criminal Appeal may confirm the conviction, even when 
there is no. external support for the evidence of the 
approver or approvers. 

If Baskerville’s case has ‘ithe meaning given to it 
by many of the Courts in India a large part of the 
judgment in Baskerville’s case would have been 
completely unnecessary, for many;Courts in India have 
held that a conviction based entirely on what they call 
tainted evidence is illegal and must be upset-in appeal, 
as though the Judges in Baskerville’s case, after laying 
down the tines upon which a Judge ought to charge the 
jury had gone on to say something like the following : 


“Tf, however, 2 conviction is based entirely on the 
- uncorrobrated evidence ‘of an accomplice or accomplices, no 
mutter what the charge to the jary may have contained, this Court 
will upset the conviction.” 


That is what Beaumont C.J. says in Shankarshet 


-Ramshet v. King-Emperor (1), and that is what the 


majority of the Bench said, before the decision of 
Baskerville's case, in Queen-Enipress v. Magasilal (2).. 
It will be seen, therefore, that most of the High Courts 


in India have gone a good deat further than Baskerville’s 


€ase goes, despite the fact that they appeared to think 


that they were applying Baskerville's case, and | it. 





(4) (1933) LL.B: 58 Bom. 40, 43. (2) (4889) LER. 14 Bom! 115. 
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must, of course, be remembered that these . decisions. 
completely rule out the discretion which is. given by 


section 133 of the Evidence Act which says that a 


conviction is not illegal because it depends solely on: . 
the uncorroborated evidence of an approver. 

With regard to the present appeal I am satisfied 
that the evidence of the approver Nga Sint coupled 
with the two confessions made by the co-accused are 
sufficient to justify the finding that the appellant 
Maung Myo did take part in this dacoity, He was. 
armed at the time and the sentence is the minimun: 
allowed by Law. 

I therefore dismiss this appeal. 


APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr. Justice Mackney, 


KO PO MO AND ANOTHER 
v. 
MAUNG LU KHIN.* 


Transfer of Property Act, s, 53A—Coutract cxecuted aud possession given prior 
to amending Act coming into force—Suit filed after the amending Act in- 
force—Applicability of section—Retrospective effect, 

_ The provisions of s. 53A of the Transfer of Property Act have effect in a 
case where the contract was, executed and the transferee had taken possession. 
before the date the section came into operation (1st April 1930) provided the: 
suit in which the section is set up as a defence was filed after it came into 
force. - It is not the making of the contract that brings this provision of the Act 
into operation, but the filing of the suit by the transferor... The new enactment 
enables the defendant to set. upa defence in certain circumstances, and in. 

considering such circumstances it is the date of the svit that is relevant, and. 
not the date of the agreement. 

Durgapada v. N. N. Chaudhuri, LL.B. 62, Cal. 492 ; Pir Baksh v. Malomeit 

Tahar, I.L.R.58 Bom, 650 (P.C.); Ramakrishna Jhav. Jainandan Tha, ae te: 

14 Pat. 672 ; Suleman vy. Patcll, 35 Bom. L.R. 722, referred to. 





* Civil Second Appeal No. 196 of 1936 from the judgment of the District 
Court of Myaungmya in Civil-Appeal No, 6 of 1936, 
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_ -Kanjee Bros v. Pillai, 1.L.R. 56 Mad. 169, dissented from. 
_’ The section is not retrospective in effect in the sense that it cannot be 
spleaded in a suit brought before the date the amending Act came into force, 


Khan for the appellants. 
K. C. Sanyal for the respondent. 


MAcENEY, ].—In the Subdivisional Court of Maubin 
the plaintiff-respondent, Maung Lu Khin, sued the 
defendants-appeliants Ko Po Mo and Ma Mo Thu, 
together with-iwo other persons for possession of a 
certain piece of land. Maung Lu Khin composed 
his differences with the other defendants, and in this 
appeal we are not concerned with then. 

The allegation in the plaint is that the plaintiff 
purchased the suit property, together with 14 head of 
cattle, from Ko Po Mo for Rs. 1,500 by a registered deed 
of sale dated the 20th July 1927, and that although he 
had repeatedly demanded possession of these properties, 
' he had never succeeded in obtaining possession. The 
suit was filed on the 7th June, 1935. Ko Po Mo 
admitted that he had sold the properties as alleged in 
the plaint, but he claimed that on the 23rd July, 1927, 
the plaintiff and his father, U Maung Gyi, entered into 
am agreement with Ko Po Mo and Ma Mo Thu to 
re-sell the cattle and the suit land to them on payment 
of Rs. 1,500 within two years, and that it was further 
agreed that the defendants should remain in possession 
of the suit land, pay Government revenue therefor, 
and also pay interest to the plaintiff for the two years 
on Rs, 1,500 at the rate of Rs. 2-8 per cent per nienseitt. 
lt was further alleged that it was in pursuance of the 
said agreement that the defendants were allowed to 
remain in possession of the properties. It is claimed 
that interest was paid to the plaintiff and that the revenue 
demands were met, and that on or about the 2nd April, 
1929, the sum of Rs. 1,500 was paid to the plaintiff as 
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the price of the properties. It was in virtue of this. 
agreement that the defendants claim to have remained 
in possession of the land. Thus, the defendants relied 
‘on section 53A of the Transfer of Property Act. 

The learned Subdivisional Judge framed certain 
issues in the suit, two of which were treated as. 
preliminary issues. We need here refer to ‘only one, 
issue No. 2 (c) : 


“ If so (ic. if there were an agréément to re-sell as alleged iw 
paragraph 6 of the written statement of defendant No. 1), is the 
deed of agreement marked i admissible j in evidence ?” 


The learned Judge held that the document in question - 
was in fact an agreement for redemption, and that 
that, together. with the sale deed of the 20th July, 
1927, had constituted a mortgage by conditional sale. 
He held, therefore, that the document marked 1 was 


not admissible in evidence as it was not registered. 


In consequence of this finding the defendants were 
entirely precluded from raising the defence which they 
wished to raise under section 53A of the Transfer of 
Property Act, and ultimately the suit was decreed 
against them. On appeal to the District Court of 
Myaungmya, the learned District Judge agreed that 
in the circumstances of the case the two documents 
constituted a mortgage by conditional sale, and that as 
document No. 1 was unregistered it was not admissible 
in evidence. He further held that section 53A of the 
Transfer of Property Act, which was.introduced by the 
Amending Act XX of 1929 and which came into force 
on the 1st April, 1930, had no retrospective effect. 
Against these decisions the defendants-appellants 
have now appealed to this Court. 
“The deed of sale dated the 20th July, 1927, is purely 
and. simply’ a deed of sale. It contains no reference 
to ary other matter. than the sale of the land by 
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Ko Po Moto Ko Lu Khin. The document No. 1 is 
worded as follows : 


“On the 10th waning of Wazo 1289 B.E., corresponding to 

the 23rd July 1927, at Khattiya village, the vendots Ko Po Mo 
‘and Ma Mo Thi, residing at Talaing-Kayinzu village, say to the 
vendee U Maung Gyi and Maung Lu Khbin, residing at Khattiya 
village, ‘(We) have sold (to you) under a registered outright 
(sale-deed) for a price of Rs. 1,500 the two pieces of paddy and 
-garden land, plants and trees and 14 head of bullccks and cows, 
~-mentioned below ina Est. Please let us—the vendors—work and 
keep them. We will pay the annual revenue taxes in full 
-gatisfaction, will pay in full satisfacticn also the amount of interest 
-due on the cost price of Rs. 1,500 at the rate of 2-8 per cent fer 
mieusem Once a year from the date hereof and also the cost price 
of Rs. 1,506 in full satisfaction within 2 years. If we are able te 
do so, you—the vendecs—-shal] make a resale document, mutation 
cf names and (re)convey the properties, aforesaid, and shall 
‘stand the office expenses also. If we default in paying in full 
satisfaction the revenue taxes or the amount of interest due once 
a year or the principal, the registered deed of sale and conveyance 
executed’ on 20-7-27 shall stand. Please take over and (we) 
will make over (the properties) then.’ The vendees, agreeing 
~to the said undertaking made by the vendors, sign personally 
hereunder on this deed of agreement under which they (vendees) 
undertake to return (the properties) under a registered (re)sale- 
deed, if (the vendors} do not break the undertaking made above.” 


It is signed by U Maung Gyi and Maung Lu Khin. 

I am unable to agree with the learned Judges of 
the lower Courts that these two transactions together 
constituted 2 morigage by conditional sale. Without a 
debt there can be no mortgage. There is nothing to 
show in either of the documents that Ko Po Mo and 
Ma Mo Thu were in any sense of the word debtors of 
Maung Lu Khin and U Maung Gyi. The agreement to 
transfer the land to Ko Po Mo and Ma Mo Thu on their 
fulfilling ceriain requirements was not in any way a 
condition of their saic of the land to Maung Lu. Khin. 


The two transactions were, so far as appears from the 


deeds and the circumstances of the case, entirely 
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independent. In fact, thé plaintiff-respondent, in 
answer to the question, “Since your purchase why up 


to date have you not taken possession. of the suit land 


but have allowed the defendant to remain in posses- 
sion ?” replied, ‘‘ Because there was a verbal agreement 
to re-sell the land to him if he could pay Rs. 1,500.” 
Neither party alleges that the transaction was a mortgage. 
I hold, therefore that it was not a mortgage by 
conditional sale, and that exhibit 1 is merely an 
agreement -to sell'the land and certain cattle. 

The question then arises whether the appellants are 
entitled to make use of the provisions of section 53A of - 
the Transfer. of Property Act. Section 53A of the 
Transfer of Property Act reads as follows : 


“ Where any person contracts to transfer for consideration any. 
immoveable property by writing signed by him or on his behalf 
from which the terms -necessary to constitute the transfer can. be 
ascertained with reasonable certainty, 

and the transferee has, in part a ae cf the contract, 
4aken possession cf the property or any part thereof, or the 
transferee, being already in possession, continues in possession.in 
part performance of the contract and has done some act in. 
furtherance of the contract, 

and the transferee has performed or is willing to perform his 
part of the contract, 

then, notwithstanding that the contract, though required to 


‘be registered, has not been registered, or, where there is 
an instrument of transfer, that the transfer has not been completed 


in the manner prescribed therefor by the law for the time being 


jm force, the transferor or any person claiming under him 


shall be debarred from enforcing against the transferee’ and 


“persons claiming under him any right in respect cf the property ; 


of which the transferee has taken or continued in posséssion, 
‘other than a right expressly provided by the terms of the 
gontract 3 : 

Provided that nothing in this section shali affect the rights of 
2 transferee for consideration who has no notice of the contract 
or of the part performance thereof.” 


1938] RANGOON LAW REPORTS. 
The force of the section is contained in thé words 


“ the transferor or any-person claiming under him shall be debarred 
from enforcing against the transferee and persons ‘claiming under 
him any right in respect of thé property of which the transferee 
hhas taken or continued in possession, other than a right expressly 
provided by the terms of the contract.” 


Now, it is only in a Court of law by a suit that the 
transferor can enforce his rights to possession. The 
section therefore comes into operation only when a 
suit is filed by the transferor to enforce such rights, and 
it is provided ‘that if the transferee can show that he 


has complied with the conditions laid down in the, 


section, the transferor shall not succeed in his suit save 
as is provided by the terms of the contract. It is not 
the making of the contract that brings this provision of 
the Act into operation,. but the filing of the suit, and 
in considering whether this section has retrospective 
effect or not it seems to me that we have to consider 
that question only in reference to the circumstances 
which bring the provisions thereof into effect, that is 
to say, to the filing of the suit. 

The right,—if it can so be called,—not to be 
troubled with a particular defence and the right to 
bring such defence accrue only when. the suit is 
brought. Consequently, if it were to be held: that 
section 53A of the Transfer of Property Act had 
retrospective effect, this would mean that a defendant 
could raise the defence therein provided even where. a 
suit had been brought before the bringing into force of 
Act XX of 1929, i.e., before the Ist April, 1930, and was 
pending at the date of its enforcement. Todo so would 
clearly be to contravene the principle: that, in the 
absence of definite provisions to that effect, nd new 
enactment shall interfere with rights whicli have accrued 
to parties. This matter was referred to by their 
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‘Lordships of the Privy Council in Pir Baksh v. 
Mahomed Tahar (1). In this case it was.held that in a 
suit for ejectment instituted in 1921 it is not a relevant 
defence that the plaintiff has agreed to sell the land in 
suit to the defendant, even if it is alleged that the 
defendant is in possession under the contract. Their 


Lordships remarked, 


“As the law - stood at! the date of. this case, it is, in their 
Lordships’ opinion, no relevant defence to-an action by a 
landowner for ejectment to plead that the plaintiff has agreed 
to seli to the defendant the land of which the plaintiff seeks 
to obtain possession . . .. . . The English doctrine of part 
performance,.as Lord Russell cf Killowen explained in Ariff v. 
Jadunath Majumdar {(2), is not available in India by way of 
defence to an action of ejectment (apart from the subsequent 
statutory alteration of the-law mentioned hereafter) . : .-. - 
It remains to'take note of the fact that since the present suit was _ 
brought the law in India has been altered by the Transfer . of 
Property (Amendment) Act XX of 1929, which has inserted 
a new section 53A in the principal-Act, whereby a defendant in 
an action cf ejectment may, in certain circumstances, effectively 
plead possession under an unregistered contract of sale in defence 
to the action. Their Lordships’ views, as expressed in the 
present case, must therefore be understocd 1o be referable to the 
state of the Jaw,before this partial importation into india of the 
English equitable docirine of part performance.” 


Now, it is clear that their Lordships were. refusing 
to apply section 53A of the Transfer of Property Act, 
not because the agreement in question was entered into 
before the new Act came into force (although in fact. 


this was the case), but because at the time that the — 


suit was instituted the new Act was not in force. This 
case was referred to in Durgapada Karmakar v. 
Nrishinghachandra Nandi Chaudhuri (3),, where it 
was held that even if it be assumed that by necessary 








(1) (19341 LLB. 58. Bom. 650, (2) (1931) LL.R. 58 Cal. 1235, 
; (3) (1934) LL.R. 62 Cal. 492. 
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intendment section 53A is to be applied to transactions 
completed before the 1st April, 1930, the provisions of 
that section cannot be applied to pending ‘actions. 
Certain cases have been cited before us in which it 
has been held that section 53A of the Transfer of 
Property Act does not have retrospective effect in the 
sense that it shall not affect-the terms and incidents of 
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transfers of property made prior to 1st April, 1930. 


[See for instance, Kanjee and Mooljee Brothers v. 
T. Shanmugam Pillai (1).] But with great respect to 
the learned Judges who decided this and the other 
cases, it does not appear to me that sufficient consi- 
deration has been given to the wording and effect of 
section 53A ofthe Transfer of Properly Act. It has in 
effect been assumed that to apply section 53A of the 
Transfer of Property Actin cases where the contract 
hhad been’ entered into prior to. the ist April, 1930, 
would be to give this section retrospective effect. For 
the reasons which I have already set out I cannot, with 
the greatest respect, agree to such an interpretation. 
The new enactment affects the defence which litigants 
may bring in certain circumstances in answer to a suit 
brought against them, and in considering whether they 
are entitled to bring such a defence-the date on which 
the agreement or contract was entered into is irrelevant: 
What is relevant is the date on which the suit was filed. 
On this view it is not. necessary to refer to the 
argument of the learned counsel for the appellants that 
as section 16 of the Amending Act XX of 1929 which 
adds section 53A to the Transfer of Property Act is not 
imentioned in section 63 of the said Act (KX of 1929) 
_ which lays down that certain amendments made by that 
_ Act shall not be deemed to affect the terms or 
incidents of any transfer of property before April, 1930, 
therefore, by implication section 53A can be said to 
(1) (£932) LLLR. 56 Mad. 169, 
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have retrospective effect. [See Suleman. Haji Ahmed 


- Umar v. P.N. Patell (1).] 


I consider that the reasons which I have set forth 
for holding that in this case section 53A of the Transfer — 


_of Property Act is applicable would also justify: our 


holding that section 49 of the Indian Registration Act 
of 1908, as amended by Act XXI of 1929, is applicable. 
In the present case, however, the document in question, 


‘being only an agreement to sell, was not in any case 


one which need be registered. I therefore am of the 
opinion that in this case the defendants-appellants were 
entitled to rely on the provisions of section 53A of the 
Transfer of Property Act, and that they must be allowed . 
to prove their allegations in regard to their being in 
possession of the suit properties in virtue of an 
agreement to sell, the conditions of which have been 
fulfilled. Therefore, as the case has in reality been 
decided against the defendants on a preliminary point, 
inasmuch asthey were, in virtue of the decision thereon, 
precluded from, raising the defence which they wished 
to raise, it will be necessary, on setting aside the-decrees 
of the District Court of. Myaungmya and the Sub- 
divisional Court of Maubin, to remand the case to the 
Subdivisional Court of Maubin with the direction that 
all the issues framed in the case shall be tried and 
the suit determined thereon. The parties will, of 


_ course, be permiited to adduce such further . evidence 


as they may find necessary. The costs ‘of this appeal 
shall abide the final decision in the suit. The appellants 


are entitled, under.section 13 of the Court-fees Act, to 


a refund of the court-fees paid on their appeal. A 
certificate to that effect shali be issued. 


-. Mya Bu, J.—I concur in the conclusions arrived at. 
and the order proposed by my learned brother. 


” (1) 35 Bom. L.R. 722. 
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The allegations made in the written statement, if 
established, would bring the case within the purview of 

- section 53A of the Transfer of Property Act. These 
allegations are to the effect that the plaintiff had, on the 

_ 23rd July,-1927, contracted, by writing, to transfer for 
consideration the immoveable property which is the 
subject-matter of the suit, and that the defendant, having 
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performed his part of the contract by payment of the . 


consideration by April, 1929, continued in{possession of 
the property in part performance of the contract. 
Section 53A of the Transfer of Property Act is a 
new section which was inserted by the Transfer of 
Property (Amendment) Act XX of 1929, and came into 
force on the Ist April, 1930. Thus, this case involves 
an interesting point of law, about which there has been 
some conflict of judicial opinion, e.g., Kanjee and 
Mooljee Brothers v. T. Shanmugam Pillai (1) and 
Suleman Haji Ahmed Umar v. P. N. Pateil (2). In the 
former of these cases it is held that the section is 
applicable only to transfers of immoveable properiy 
made after the 1st April, 1930, while in the latter it is 
held that the section is retrospective as well: as 
prospective. The words of the section, however, bear 
- no indication of any distinction between transfers made 
before and those made after the date of the commence- 
ment of its operation. What the section purports to do 
is to debar the transferor and any person claiming under 
_ him from enforcing against the transferee and persons 
claiming under him any right in respect of Sthe 
property of which the transferee has taken or continued 
in possession, other than aright expressly provided by 


the terms of the contract. It is no doubt an importa- 
tion, in a somewhat restricted form, of the equitable. 


doctrine of part performance explained in the case of 





(1) (1932) LL.R: 56 Mad. 169, {2) 35 Bom. L.R. 722, 
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‘Maddison vy. Alderson. (1) and applied by the Privy 
Council in Mahomed Musav. Aghore Kumar Ganguli(2), 
In Pir Baksh v. Mahomed Tahar (3), arising out of 
-asuit for ejectment instituted in 1921, it was pointed 
out by their Lordships of the Privy Council that as the 
law stood at the date of that case it was not a relevant 
defence to an action for ejectment to plead that the 
plaintiff had agreed io sell to tie defendant the. land 
of which the plaintiff seeks to obtain possession, but 
observed that since that suit was brought the law in 
India had been altered by the insertion of-a new section 
(53A), whereby a defendant in an action of ejectment 
might in certain circumstances effectively plead pcsses- 
sion under an unregistered contract of sale in defence 
to the action. In that case, as pointed out by my 
learned brother, their Lordships were refusing to apply 
section 53A of the Transfer of Property Act, not by 
reason of the fact that the agreement in question was 
entered into before. that section came into force, but 
because atthe time that the suit was instituted the 
section was notinforce. Accordingly, in Ramakrishna 
Jha v. Jainandan Jha (4) a Full Bench of the Patna 
High Court ruled that section 53A had no retrospective 
effect, apparently only in the sense that the section 
does not affect any suit or proceeding instituted before 
the ist day of April, 1930. 
~The language of the section is not only plain but 
admits of but one meaning, and that is the meaning 
which my learned brother has put uponit.. The section 
bars a suit or action instituted since the commencement 
of its operation in the circumstances detailed therein. 
It matters not whether the transaction took place 
before or.since, but the suit must be one filed since’ it 
came into force. 


(1) (1883) 8 App. Cas, 467. (3) (1934) LL.R. 58 Bom. 650. 
(2) (1914) 42 LA,1. * (4) (1935) LL.R. 14 Pat, 672. 
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' CRIMINAL REVISION. 


Before Mr. Justice Baguley. 


THE KING »v. BA BA SEIN.* ect 
Dec, 10. 
Child under seven as registered owner of motor. vehicle—Plying bus for hire 
without licence—Exemption from criminal liability—Immunity not confined 
- to offences under the Penal Code—Offence under'special or local law—Burma 
Hired Motor Vehicles Rules—Penal Code, ss, 40, 82. 


There is no provision of law in Burma against children, however young, 
being registered owners of motor vehicles, even of hired motor vehicles. Buta 
child under 7 who is. the registered owner of a hired motor vehicle cannot be 
convicted of the offence of plying a bus for hire without a licence. The 
immunity of children under seven years of age from criminal liability is not 
confined to offences under the Penal Code only, but extends to offences under 
any special or local law, unless a particular Act has special provisions to the 
contrary. S. 40 of the Penal Code governs s. 82 of that Code. S. 82 is in 
Chapter IV of the Penal Code ands. 40 says that in Chapter I'V of the Code, the 
~word “offence” denotes a thing eee under this Code, or under any 
special or local law. 


BaGULEY, J.—The accused in this case is, it would 
appear, 4 or 5 years old. The medical officer after 
examination says that his age is between 4 and 5, and his 
father who brought him to Court says that he is 5 years 
old, according to the ordinary Burmese way of reckoning 
age. This would mean that he is between 4 and 5 years 
old according to English reckoning. He has been found 
guilty of an offence described as being under section 7 
of the Burma Hired Motor Vehicles Rules and bound 
over. Rule 7 merely states that the registering authority 
may at any time require a motor vehicle plying for 
hire to be produced for inspection and may prohibit 
the use of any hired motor vehicle which is unfit. 
According to the Motor Vehicle Sub-inspector of Police 
bus No. = B. 3670 was found not fit to ply and so.a 
“fit pass” was not issued tothe owner. I presume that 
means that registration was refused. N evertheless, the 





" * Criminal Revision No. 783A of 1937 from,the order of the 1st-Additional 
Special Power Magistrate of Henzada in Criminal Summary Trial No, 140 of 
1937. 
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bus was found plying for hire without being registered ; 
so the owner has been found guilty of plying it for hire 
without a licence. It is of interest to note that although — 
no person under the age of 18 years is allowed to drive,. 
there seems to be no provision against children, how- 
ever young, being registered owners of motor vehicles,. 


- even of hired motor vehicles, which seems a defect in 


the Act and rules which might be brought to the notice 
of the authorities. 

‘Be that as it may, it is obvious that the conviction 
is bad. The learned Magistrate before whom the case 
was brought had doubis as to whether section 82 of the 
Penal Code was not a complete bar to the charge. The | 
Court Prosecuting Officer however drew his attention 
to the last paragraph of the note on section 82, Penal 
Code, in Ratanlal’s Law of Crimes, which says : 


“The exception in favour of infants under seven years is only. 
ccnfined to the Penal Code, and does not extend to local or 
special Acts”, 


and gives as an illustration section 130 of the Railways- 
Act. This comment must, I fear, be regarded as a blot 
on.a publication which can as a rule be relied upon. 
Section 130 of the Railways Act contains special words 
suspending with regard to certain sections of the Act 
the provisions of sections 82 and 83 of the Penal Code. 
In general, however, section 40 of the Penal Code 
governs section 82. Section 82 is in Chapter IV of 
the Act, and section 40 says that in Chapter IV of 
the Penal Code the. word “ offence.” denotes a thing 
punishable under this Code, or under any special or 
locallaw. This being the case the conviction is clearly 
bad. . 

---§ get aside the conviction and sentence, and. acquit 
the accused. The custody order and bond which has 
been executed will be cancelled. 
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APPELLATE CIVIL. 


Before Mr. Justice Mosely, and Mr. Lustice Dunkley, 


MA DUN MAI v. MAUNG SAN TUN.* Be 
Dee 14. 
Burmese customary law—Desertion of hasband by wife—Automatic dissolution 
of marriage—Wife's share in hnapazon properiy—Desertion followed by 
adulfery—N 0 forfeiture of rights without suit for divorce—Husband entilled 
to whole property only on decree on ground of adultery in suit for divorce— 
Husband's cwn decision as to wife’s fault—Claim of deceased husbatd’s 
heirs on proof of wife's misconduct -—- Divorce, a personal action of husband. 

According to Burmese customary law, whena woman deserts her husband 
the marriage becomes automatically dissolved at the end of one year after 
desertion, but she does not thereby ferfeit all her right in the joint property of 
the matriage evenif adutiery is alleged against her, . The joint property must be 
divided on the fooling that the marriage had become dissolved by desertion, 
and the share of the deserting wife therein is one half, 

It: a properly constituted action for divorce, where the cause of action is the 
adultery of the wife, the husband, if. successful in establishing the adultery, 
has a right to a decree declaring him to be entitled tothe whole of the jcint 
property. But he cannot of his own accord decide that his wife bas been guiliy 
of a grave matrimonial fault and enforce the consequence of that alleged fauli, 
. Still less, where a husband has taken no steps in his life-time to assert his 
rights in a Court of law, can his heirs be allowed after his death to make a claim 
before a Court to the whole of the joint property by bringing evidence of we 
wife’s misconduct during her husband's life-time. 


Burmese customary law recognises that divorce is essentially 2 personal 
action. 

Maxug Yiu Hausg v, a So, (1897-1901) 2 U.B.R. 34, explained and approved, 

Ma Me Hla y. Manag Po Thor, L.L.R.7 Ran. 98; Ma Nysn vw Maung Sax 
Theiz, VLR. 5 Ran. 537; Meung Po Nyus: v. Ma Saw Tin, LL.R. 5 Ren. 841, 
followed. ; 

Ma Kin v. Mauig Po Sin, LL.B. 6 Ran. 1, dissented from. ° 

Maiig Tok v. Ma Kin, (1892-96) 2 U.E.R. 116; $4.8. Chetiser Firaz v. 
U Mauug Gyi, LLR. 14 Ran. 329, overruled, rs 





E Maung for the appellant. The point for deter- 
mination is the effect of desertion by a Burmese 
Buddhist wife for a period of one year or over, coupled 
with adultery, on re righis in the property of the 
marriage. Thc same problem was considered in 








® Civil Second Appeat No. 215 of 1937 from the judgment of the Court of 
the Assistant District Court of Bassein in Civil Appeal No. 37 of 1937. 
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S.A.S. Chettyar Firm v. U Maung Gyi (1); but that — 


Ma Dox Mat decision requires reconsideration. The wife, who has 


Sata 
San Tun. 


been guilty of desertion only for the period of one year, 
does’ not lose all rights in the joint property of the 
marriage. The decision to the contrary in Ma Kin v. 
Maung Po Sin (2) conflicts with the earlier decision of 
the Privy Council in Maung Po Nyun v. Ma Saw Tin 


(3). No doubt, the Privy Council was dealing with the 


case of the husband’s desertion, but the arguments apply 
equally to the wife’s desertion. The fact that the wife 
has, in addition, been guilty of adultery does not affect 
the question. In Maung Tok v. Ma Kin (4), it was 
held that a wife who has committed. adultery. loses’ 
her right of inheritance in the husband’s estate; but 
the texts cited do not support the propasiiicn. In 
S.A.S.. Chettyar’s case the essential difference between 
the husband's actively seeking a divorce with forfeiture, 
and an automatic dissolution of marriage was not eae 
into consideration. See the remarks of Heald J. i 

Ma Me Hla v. Maung Po Thon{5). Adultery by the 
wife is an offence, which the husband may condone ; it is 
an offence against the husband personally, and he slave! 
can take action for the offence ; and even the husband 
loses “the right to take action after the marriage tie ‘has 
terminated. See Digest, II, 329, 416, 452, 453 and 454. 


. ‘Kale for ihe respondent. Digest, Il, 256 and 259 
imposing forfeiture on the wife whom. the. husband 
divorces for her incontinence should be read together 
with Digest, II, 395. There is no difference in essence 
between a divorce, consciously — sought,’ and an 
automatic dicsstixtion of marriage ;in either case, the 
status of husband and wife is put an,end to. The 


(i} LL,R. 14 Ran. 329, (3) I.L.R. 5 Ran, 841. ; 
(2) LLR.6 Ran.1. (4) (1892-96) 2 U.B.R. 116. 
4 (5) LL.R. 7 Ran. 98. 
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‘penalty which the Dhameathats attach to the wife, who 
has committed adultery, should be the same in what- 
ever way the marriage is terminated. 


x DUNKLEY, ].—The defendant-appellant was the wife 
of one U Khwe Ket, deceased. - The plaintifi-respondent 


is the grandson arid sole heir of UKhwe Ket. He sued: 


for a declaration of title to a holding of agricultural land. 
The facts found by the lower Courts, whose findings of 
fact are binding on us, are that this holding was 
acquired during the coverture of the appellant and 


U Khwe Ket ; that about 8 or 9 years ago the appellant’ 


left U Khwe Ket and has since then been cohabiting 
with another maz named Maung San Baw ; and that 3 or 
4 years after the appellant ran away with Maung San Baw 
U Khwe Ket died. Relying on the decision of a Full 


Bench of this Court in Ma Nyun-v. Maung San Thein: 
(1), the lower Courts rightly held that the marriage, 


between the appellant and U Khwe Ket..became 


automatically dissolved at the end of one year after she. 


left U Khwe Ket, ard, relying on the case of 


S.A.S. Chettyar Firm. U Maung Gyi and another (2),: 


they. have held further that-the appellant forfeited 
all her right in the knapazon property of her marriage 
with U Khwe Ket on account of her adultery with 
Maung San Baw, and have given the respondent a decree 
déclaring his title to the whole of this holding of land. 
~.. Before us, on behalf of the appellant, it has been 
urged that the decision in S.A.S. Chefiyar Firm v. 
U Maung Gyi and another (2) is an incorrect statement 
of the law in so far as if lays down that, where a marriage 
is dissolved on account of the wife’s desertion followed 
by her adultery, she forfeits her share in the knapazou 
property to her husband. It follows a decision of the 





(1) (1927) LL.R.S Ran. 537... (2) (1936) LL.B. 14 Ran. 329. 
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Judicial Commissioner of Upper Burma in Maung Tok 


Ma Dow Mat v.Ma Kin (1), where it was held that under Burmese 
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Buddhist Law a wife who is unfaithful to her husband 


‘forfeits whatever rights she had although there may 


have been no formal divorce. The case of Maung Yin- 
Maung v. Ma So (2), another Upper Burma case, was 


‘also relied on in S.A.S. Chettyar Firm's case (3), but, in 


my opinion, Maung Yin Maung’s case (2) does not 
support such a wide interpretation of the law. 

The principal texts of the Dhammathats relating to 
the consequences of divorce on the ground of adultery . 
are: set out in. the judgment in S.A.S. Chettyar Firm's 
case (3), and it is therefore unnecessary for me to 
repeat them in this judgment. What the rules. in the 


-Dhammathats really lay down is this, that if the wife is 


proved to be guilty of adultery the husband’ shall have 
the right to divorce her and take the whole of the joint 
property of the marriage (vide Manugye, Book XII, 
section 43, penultimate clause). Thisis the proposition 
laid down in Maung. Yin Maung v. Ma So (2), and with. 
this proposition I find myself in agreement. It seems 
to me that on the texts it cannot be denied that in a 


' properly constituted action for divorce, where the cause 


of action is the adultery of the wife, the husband, if 
successful in establishing the adultery, has a right to a 
decree declaring him to be entitled to the whole of the 
hnapazon property. But the much wider contention, 
which, with all due respect, appears to me to be 
implicit in the judgment in S.A.S. Chettyar Firm's case 
(3), that, because a woman leaves her husband and the 
marriage is dissolved at the end of one year on account 
of her desertion and the husband thinks her to be 
guilty of adultery, he can take the whole of the joint 
property of the marriage, is a startling proposition from 


(1) (1892-96) 2 U.B R. 116. (2) (1897—1901} 2 U.B.R.34. | 
(31-(1936) I.L.R, 14 Ran. 329. 
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which I must dissent. It makes the husband the judge 
in his own cause, and he cannot be permitted to decide 
that his wife has been guilty of a grave matrimonial fault 
and to enforce the consequences of that alleged fault of 
his own volition. The further proposition that, when a 
husband has taken no steps in his life-time to assert his 
rights ina Court of law, his heirs can be allowed after 
his death to make a claim before a Court to the whole 
of the joint property by bringing evidence of the wife’s 
misconduct during her husband’s life-time, is even 
more startling. Burmese Buddhist Law recognizes 
that diverce is essentially a personal action and the 
penalties for adultery can be enforced only by the 
husband (ride U Gaung’s Digest, Volume I, 
sections 416 and 454), 
With the greatest respect, in my opinion, the learned 
Judge in S.A.S. Chettyar Firm v. U Maung Gyi (i) 
misdirected himself by the use of the expression 
“ automatic divorce ”’, occurring in his judgment (1). 
His actual conclusion wag that in the case of a divorce 
on account of the wife’s adultery the wife loses ali her 
right in the knapazon property. I have no doubtas to 
the correctness of this proposition, but there was no 
divorce in the case which was before him. The expres- 
sion “automatic divorce ” is a contradiction in terms. 
Divorce is the legal dissolution of marriage by a Coutt or 
other competent body or according to forms recognized 
in the country, nation, or tribe. All that was decided in 
Ma Nyun v. Maung San Theii (2) was that on the 
expiry of a certain period after desertion by one party 
the marriage is dissolved, i.e, comes to an.end ; the 
marital state between the parties ceases to exist. That 
is a very different thing from divorce. With great 
respect, I think that the matter was rightly stated by 





(1) (1936) LL.R. 14 Ran. 32%, 330. (2} (1937) LL.R. 5 Ran. 53 
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Heald J. in-Ma Me Hla v. Mayng -Po Thon (1), the 
tiead-note of which case reads as follows : 


“ There is no authority for thé view that adultery on the part 
of the wife ifso facto puts an end to the marriage. 

_ Except when put to an end by mutual consent or as a result of 
desertion for a ceriain period, matriage subsists until it is dissolved 
by the Court ; and village elders are, it seems, not competent to 
effect divorce against the will of one of the parties, on proof 
of such misconduct as may be sufficient to satisfy them. 

If a divorce by mutuai consent is-proved, partition of property 
must be on that basis, even if one of the lates had been guilty of ~ 
misconduct. fe 


In the present case, the husband not t having brought an: 
action for divorce against the appellant on account of her 


adultery, the marriage was brought to an end by the 


appellant’s desertion and not by her adultery, and 
therefore the rights of the appellant and her deceased — 
husband’s heirs to the joint property of the marriage 
must be decided in accordance with the law for the 
division of that property on the - marriage becoming 
dissolved by desertion. 2 

- In Ma Kin v. Maung Po Sin und Shree (2) a Bench 
of this Court held that in the case of a divorce through 
desertion. the deserting party must forfeit all his or 
her interest in the property of the marriage, but it — 


- js clear that when the Bench pronounced their decision, 


on the 8th August, 1927, they were unaware of the 
decision of their Lordships of the Privy Council in 
Maung Po Nyun v. Ma. Saw Tin (3); which was 
pronounced on the 26th July, 1927 ; and in view 
of this latter decision the decision ‘of the Bench 
of. this Court cannot be considered to be a correct 
statement of the law. In Maung Po Nyun v. Ma Saw Tin 


(3) their . Lordships held that the view that as the 


(1) vem LL.R. 7 Ran. 98. {2) (1927) LL.R, 6 Ran. 1, 
(3) (1927) LL.R.’5 Ran, 841. . 
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appellant had been guilty of desertion, the respondent 
was entitled to the whole of his property, was not 
supported by any text or authority, and they dissented 
from this view and confirmed the decree of this Court 
dividing the property in accordance with justice, equity 
and good conscience, having regard to the general 
rules of Burmese Buddhist Law. The effect of the 
decision in Maung Po Nyun v. Ma Saw Tin (1) 
therefore is that when a marriage is dissolved by the 
desertion of the wife she does not lose her interest 
in the joint property of the marriage ; and, in my 
opinion, even if there is an allegation of adultery against 
the wife, the joint property must be divided on the 
footing that the marriage has become dissolved by 
desertion, unless the husband has proved the aduliery 
‘in a suit for divorce brought by him. Consequently, in 
the present case the appellant is entitled to a half share 

of the holding in question. 
. The judgments and decrees of both the lower Courts 
‘are therefore set aside, and instead thereof the plaintiff- 
respondent will be granted a decree declaring his title 
to a half share of the holding of Jand in suit. As the 
plaintiff-respondent has been partially successful each 
party will bear his (or her) own costs throughout. 


MoseELy, J.—I agree. 


(1) (1927) LL.R.S Ran. 841. 
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CRIMINAL REVISION. 


Before Mr. Justice Baguley. 
THE KING v. MA BAN GYI.* 


False charge of .an offence to police—Refusal of police to prosecute—Offence 
charged punishable wilh death or iransporlation—Trial of person making 
false charge by magistrale—Iustitution of criminal procecdings—Causing 
criminal proceedings to be instituted —Trial of offender by Sessions Court 
—enal Code, s.211—Offence falling undcr first part and offence falling 
under second part of s. 211—Criminal Procedure Code, s. 190. 

S. 211 of the Penal Code refers to three matters : (1j falsely charging a 
person, (2) instituting criminal proceedings against that person, (3) causing to 
be-instituted criminal proceedings against that person. If an offender has 
merely falsely charged a person of any offence whatsoever by making a report 
to the police, and the police refuse to initiate proceedings, then what has been 


“done is merely. that a false charge has been made. The offence comes within 


the first part of s. 211 punishable with two years’ imprisonment or fine or both, 
and the case is triable by a first class magistrate. 

if the offender files a complaint before a magistrate under s. 190 of the 
Criminal Procedure Code he has instituted criminal preceedings; if on 


' the offender's report the police send up a case for trial he has caused criminal 


proceedings to be instituted within the meaning of s. 211 of the Penal Code. 


‘If criminal proceedings have been instituted or caused to be instituted 
by the feffender before a Court and his offence comes under the seGond part of 


“gs, 211 of tle Penal Code, hz is liable to a heavier punishment as provided in 


the section, and further the case can only be tried by a Court of Session if he 
has falsely accased ‘his opponznt with an offence punishable with death or 
éxansportation for life. ; 

A woman reported to the police that a certain man had committed the 
offence of rape on her. The police iavestigated the case and found it to be . 
false. Ihe woman was prosecuted for an offense under s. 211 of the Penal 
Code before a fizst class magistrate who convicted her and imposeda fine. Held 
that the offence came under the first part of s..211 and the-trial.and the 
sentence of fine by the magistrate were legal. 


Empress v. Parahu, LL.R. 3 All. 598 ; Empress v. Pitam Rai, 1.L.R. 5 All. 


| 215 3; Queen-Empress Vv. Bisheshar, 1.L.R. 16 All. 134 ; Queen-Empress v. Karim 
_ Buksh, LL.R. 14 Cal. 633, followed. 4 


Emperor v. Johri, 33 Cr. LJ. 256 ; Karim Buksh v. Queen-Empress, 1.L.R: 
17 Cal. 574 ; Parmeshar Lal v. King-Emperor, 1.L.R. 4 Pat.472 ; Queen-Empress 
-v. Nanjunda Rao, 1.L.R. 20 Mad. 79, dissented from. ; 


Lambert {Government Advocate) for the Crown. 


*Criminal Revision No. 7314 of 1937 from the order of the Subdivisional 
Magistrate of Kanbalu in Criminal Trial No. 72 of 1937. 
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BacuLey, J.—Ma Ban Gyi has been convicted under 
section 211, Penal Code, and ordered to pay a fine 
of Rs. 30, or, in default, one month's rigorous imprison- 
ment, by the Subdivisional Magistrate, Kanbalu, who 
has first-class powers. The case has been sent for by 
the office with a view to examining the legality of the 
sentence, and it has in consequence come before me. 

The facts of the case are that Ma Ban Gyi reported 
to the police that Tun Gyaw had committed the offence 
of rape on her. The police investigated the case, and, 
finding it to be false, the prosecution of Ma Ban Gyi 
under section 211 was ordered, and the case was tried, 
as has been mentioned, by a first-class Magistrate. 

Offences under section 211 fall under three 
categories. Anyone. who with intent to injure any 
person institutes or causes to be instituted any criminal 
proceedings or falsely charges any person with having 
committed an offence is punishable with two years’ 
imprisonment, or fine or both, and the case is triable 
by a first-class Magistrate. Ifsuch criminal proceeding 
be instituted on a false charge of an offence punishable 
with imprisonment for seven years or upwards {an 
offence coming under the second part of section 211), 
the offender is liable to imprisonment up to seven 
years, and a fine in addition, and the case can only be 
tried by a Court of Session or a Magistrate of the - first- 
class,.and if the criminal proceeding is instituted on a 
false charge of an offence punishable with death or 
transportation for life, the case can only be tried by a 
Court of Session. In connection with the present case 
the charge was under section 376, Penal Code. This 
being punishable with transportation for life, if the case 
came under the second part of section 211, the 
Magistrate could not deal with it himself, but if it came 
under the first part of section 211, for which the 
maximum punishment is rigorous imprisonment for 
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two years; then the Magistrate had power to deal with 
the case,.and the punishment he has inflicted is legal. 
‘In my view, if the. offender has merely falsely 


charged a person of any offence whatsoever, the case is 


triable by a Magistrate, and the maximum sentence 
is two years, so that if Ma Ban Gyi instituted, or caused 
to. be instituted, criminal proceeding charging Tun 
Gyaw with the offence of rape, then her offence comes 
under the second part of section 211, and is triable only 
by a Court of Session : if, on the other hand, she merely 
falsely charged him with having committed the offence 
of rape, then the Magistrate had power to deal with the 
case, and the sentence which he passed was legal. __ 
For authority on this point there seems to be none 


in Burma, and two views have been taken by High 
Courts in India. Allahabad begins with two single 


Judge rulings : Empress v. Pitam Rai (1) and Empress 
v. Parahu (2), in which it was held that, if a complaint: 
is made to the police that .someone had committed 


an offence, and the case is struck off by the police. . 


and never gets to Court, then the person who had made 
that false charge has merely “ falsely charged” the 
person against whom he reported within the meaning 
of the first part of section 211. In Queen-Empress v. 
Karim Buksh (3), a Bench of the High Court of Calcutta 
consisting of Comer Petheram C.J. and Ghose J., the 
same view was taken, and the cases of Pitam. Rai (1) 
and. Parahu (2) were followed. j 
Fifteen months afterwards, however, appeared the 
case of Karim Buksh v. Queen-Empress (4). This case, 
despite its name, appears to be quite independent 
of the previous Calcutta case, and was started by 


a report of a Sessions Judge, in which he stated that 


(1) (1882) LL.R. 5 Al, 215. (3) (1887) LL.R. 14 Cal. 633. 
(2) (4883) LL.R. 5 All, 598. (4) (1888) LL.R. 17 Cal. 574. 
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Queen-Empress v. Karim Buksh (1) was opposed to the 
practice current in the mofussil Courts for many years : 
so a Full Bench of five Judges, including the Chief 
Justice, considered the matter. The judgment of the 
Bench was delivered by Wilson J. and it was decided 
that. a man who sets the criminal law in motion by 
making a false charge to the police of a cognizable 
offence institutes criminal proceedings within the 
meaning of section 211 of.the Indian Penal Code, and 
that if the offence fell within the description in the 
latter part of the section, he is liable to the punishment 
there provided. In the judgment itself no previous 
case of any kind was referred to. The learned Judge 
pointed out that there are two ways by which a person 
aggrieved can put the criminal law in motion : he may 
make a charge to the police, or make a complaint, and 
it is stated. that, whichever of these methods is adopted, 
the thing done by the accused is the same, although they 
are given different names, and in each ‘case the steps 
that follow are governed by the Criminal Procedure 
Code. It was pointed out that the argument arises that 
the Legislature must have meant different things when 
it spoke of “instituting proceedings” and “ making a 
charge”, and that only what fell within the former 
phrase was within the latter part of the section. The 
learned Judge said that he agreed in this reasoning in 
one sense and not in another. After that his reasoning 
is not very clear to me, and he says he did not suppose 
that the Legislature meant the phrases to be mutually 
‘exclusive in meaning, so that the instituting of criminal 
proceedings must be by something which is not a 
' charge, and a charge must be.something which. is not 
the institution of criminal proceedings.. With respect, 
it seems.ta me that this argument breaks down, 


(1) (1887) LL.R. 14 Cal..633.. . -. 
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because the learned Judge has only envisaged two 
things, namely, “ making a charge ” and “ instituting 
criminal proceedings’”’, whereas section 211 deals with 
the third possibility, because it makes punishable 
under the first part of the section three things, namely, 
“instituting criminal proceedings’, “causing to be 


instituted criminal proceedings” and “ falsely charging.” 


An argument which might be satisfactory when applied 
to two things is not necessarily satisfactory when three 
things are envisaged. 

Unfortunately, however, in my view, this ruling 
has been followed in Queen-Empress v. Nanjunda - 
Rau (1), where, again, only “ institution of criminal 
proceedings ” seems to. be referred to, and not “ causing 
of criminal proceedings to be instituted.” In 
Parmeshwar Lal v. King-Emperor (2), in which no — 


_ reasoning is given, it is merely stated that Karim Buksh's — 


case (3) contained the correct statement of the law, _ 
notwithstanding the authority of Queen-Embpress v. 
Bisheshar (4). 

Allahabad, however, in its official reports still keeps 
to its original view. In 1893 this point was again raised, 
and in the reference the cases of Pitam Rai (5), 
Parahu (6) and Queen-Empress yv. Karim Buksh (7) 


-were mentioned on the one side, and the case of 
Karim Buksh v. Queen-Empress (3) was mentioned 


on the other side. The reference was laid before 
a bench, and without further discussion the bench 
adhered to the earlier rulings of its own. Court. It is 
true that in an unofficially reported case.a bench of 


this Court has taken the opposite view [Emperor v. 


Johri {8)]. “The. bench of two Judges preferred to. 





(1) (1896) LL.R. 20 Mad. 79. (5) (1882) LL.R..5 All, 215, 
(2) (1925) I.L.R. 4 Pat. 472. (6) (1883) LL.R. 5 All. 598. 
(3) (1888) LL.R.17 Cal. 574. {7) (1887) LL.R, 14 Cal. 633, 


(4) (1893) LL.R. 16 All. 134. (8):'33 Cr. LJ. 256. 
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follow Karim Buksh’s case (1), in. preference to the 
other bench ruling of its own Couri. As this case 
has not been reported in the official reports at: all, 
I take it that the official view of the Allahabad High 
Court is still that which was given in Bisheshar’s case {2). 

The Bombay High Court has, it would seem, not 
yet published any ruling on this point. The question 


was adverted to in Imperatrix v. Jijibhai Govind (3), 


and on page 600 the rival views expressed in 
Karim Buksh’s case {1) and Bisheshar’s case (2) were 
mentioned, and it was stated that there has been no 
ruling on the point of the Bombay High Court, and 
that it was not necessary to decide it in that case. 

In my opinion, the proper view is that of the 
Allahabad High Court. Section 211, as I have said, 
refers to three matters: falsely charging a person, 
instituting criminal proceedings against that person, 
and causing to be instituted -criminal proceedings 
against that person.. “ Criminal proceedings” are not 
defined in the Penal Code, nor in the Code of Criminal 
Procedure. Section 4(m) of the Code of Criminal 
Procedure defines “ Judicial proceedings ” as including 
any proceeding in the course of which evidence is or 
may be legally taken on oath: so, no investigation by 
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- the police can be a judicial proceeding, although it . 


is a criminal matter. However, progressing further 
through the Criminal Procedure Code, we come at. 
length to Part VI which refers to ‘“ Proceedings in 
Prosecutions ”’, and a little further on, above section 190. 
we get the cross-heading “ Conditions requisite for 
Initiation of Proceedings.” These proceedings, of 
course, are enquiry proceedings or trials, but they are 
certainly criminal proceedings as well, and in my 
opinion the criminal proceedings referred to in 


(1) (1888) LL.R. 17 Cal. 574, (2) (1893) LL.R. 16 All. 134, 
(3) (1910) ILL.R. 22 Bom. 596. 
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_ section 211 must be regarded as proceedings before a 


Magistrate. Taking this view, the section can very 
easily be applied. Ifa man wishes another man to be 
dealt with by the Courts there are two courses open to 
him: he. can file a complaint to a Magistrate, or he 
can report to the police. If he files a complaint under 
section 190, he is initiating criminal proceedings, 
as to that there can be no possible doubt. If he 
makes a-report to the police, and the police send the 


_ man up for trial, also under section 190, then criminal: 


proceedings have been instituted’ against a person, and 
the man who has‘set the police in motion has caused 
those criminal proceedings to be instituted. If, 
however, the police refuse to. initiate proceedings, 
then what has been done is merely that a false charge 
has been made. 

- The scope of the section can then easily be grasped. 
A man who makes a false charge, which fails to result 
in any. proceedings before a. Magistrate, owing to his: 
clumsiness or for somé’ similar Teason, is saved from 
himself.to a certain extent by the action of the police. 
in throwing.out the case, and he has merely “ falsely. 
charged ’’; he has neither initiated criminal proceedings: 
nor caused them to be initiated. If, owing to ‘his 
greater skill, he has succeeded in getting the police. to 
arrest his enemy and place him before a Court; then. 


-his greater skill has succeeded in involving himself: 


perhaps in an offence for which he can be more. 
heavily punished, because he would then have caused 
criminal proceedings to be instituted. If he had gone 


directly to the Magistrate with the idea that. the 


Magistrate will harass his enemy by summoning him to 
Court, then he has “ instituted criminal proceedings ” 
himself, and the annoyance or dishonour which he has 
placed on his enemy has again | — him liable to 
Mea punishment. 
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This view of the matter gives a separate and definite 
meaning to each one of those three things envisaged by 
section 211; and, with respect, if the view taken in 
Karim Buksh v. Queen-Empress (1) is taken, one is left 
with a kind of uncertainty, as.in the judgment only two 
of the three possibilities are dealt with ; whereas the 
-view which I take seems to me to be clear and defines 
the three possibilities referred to in the section, each 
covering a totally different state of affairs. ; 

Taking the view that I take, Ma Ban Gyi only 
“falsely charged ” Tun Gyaw : her offence, therefore, 
came under the first part of section 211, and she could 
be legally tried by a Magistrate of the first-class, and 
the sentence of fine was a legal sentence. There is 
therefore no need to interfere in these . proceedings. 
With these remarks the record will be returned. 

CIVIL REVISION. 
Before Mr. Justice Mosely,.and Mr. Justice Duukley.. 


‘MA HLA MRA KHINE 
v: 
MA, HLA KRA- -PRU* 


Income-tax returns and statements, confidential character of —Assessee’ 's right ig 
obtain certified copies—Civil Court's order to assessee to obtain and file 
copics in Court—Civil Procedure Code, O. 11, r. 14—Inadmissibility of 
copies in evidence—Burma Income-tax Act, s. 54. 

The object of s. 54°6f fhe “Burma” Income-tax Act is to make the 
returns furnished by the assessee confidential as between-the assessee and the 
Incomé-tax Department, and against the whole world except for certain limited 
purposes provided by the section itsclf. It may be that the assessee has a 
right to obtain certilicd copics of those returns for his own purpose, but a 
Court of law, purporting to act under Order 11, r. 14 of the Civil Procedure 
Code, cannot compel the asscssee who is a party to a suit before it to apply to 
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the Income-tax ‘Officer, and to file them in Court. To do so would be an 








. (i) (1888) LL.R. 17 Cal. 574. 
* Civil Revision No. 142 of 1937 from the order of the Assistant District 
Court of Akyab in Civil Reg. Suit No. 2 of 1936. 
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evasion of the prohibition contained in s. 54 of the Income-tax Act. Any copy 
so obtained and filed is inadmissible in evidence except with the consent of 


the assessee. 
Anwar Ali v. Tafozal Ahmad, \.L.R. 2 Ran. 391, referred to. 


Tun Aung for the applicant. S. 54 of the Income- 
tax Act treats all returns and statements mace in 
pursuance of that Act as being confidential, and no 
officer of that department can be compelled to give 
evidence in respect thereof. The present section is 
wider in terms than the corresponding provisions both 
in the Act of 1918 and: the previous law. Cases like 


. Jadobram Dey v. Bulloram Dey.(1) would not be correct. 


law now because-s. 54,*as it now stands, not only 
renders any officer of the Income-tax departmént 
disclosing any information given to him under the Act 
liable to a penalty, but also renders the production of 
such evidence by other means impossible. 

In Anwar Ali v. Tafozal Ahmad (2) this Court held 
that certified copies of income-tax returns are not 
evidence. 

Sein Tun Aung for the respondent. S. 54 does not 
prevent the plaintiff from obtaining certified copies 
of his own returns and statements made before the 
Income-tax authorities. That section is only directed 
against the Department and third parties. The 
application“in this case was made under O. 11, r. 14 of 
the Civil Procedure Code, and the lower Court granted 
the application because it was within the “ power ” of the 
respondent to produce this evidence, and no one else ~ 
could have obtained its production. The respondent 
made this application because she wanted to see how. 


‘far this suit could be maintained in the present form 


by reason of her failure in Maung Tha.Nyo & Co. v. 
Ma Un Ma Pru and others (3). She might be guilty 
of an offence under s. 193 of the Penal Code. 


(QQ) LL.R. 26 Cal. 281.  —_ (2) LL. 2 Ran. 391. 
(3) LL.R. 7 Ran. 296. 
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MosELy, J.—This is an application in revision by the 
plaintiff in Suit No. 2 of 1936 of the Assistant District 
Court of Akyab, Ma Hla Mra Khine, trading under the 
name of U Maung Tha Nyo and Company, against an 
order of the Court made on- the application of the 
9th defendant-respordent, Ma Hla Kra Pru, that the 
plaintiff be ordered, -underthe provisions of Order XI 

rule 14 of the Code of Civil. Procedure, to obtain 
certified copies from the Income-tax Officer of an 
assessment. of DU) Maung Tha Nyo and Company 
for the years 1927-28 and 1928-29, and also of 
the statement of the plaintiffs agent made before the 
Income-tax Officer for the assessment of 1927-28. 

The present suit is one by the plaintiff on a 
mortgage bond in favour of U Maung Tha Nyo and 
Company executed by defendants1 and 2 the mort- 
gagors.. .Defendants 3 to 8 are the legal representatives 


of a person who bought the mortgaged. properties in 


execution of a simple money decree obtained by him 
against the mortgagors, and the 9th defendant and 
‘present respondent is added as a subsequent purchaser 
of the properties in suit from defendants 3 to &. 
The application by the respondent'was made on 
the ground mentioned in her written statement as well 
as in the application that the plaintiff was not the sole 
_ proprietress of the firm of U Maung Tha Nyo and 
Company, that it was a partnership firm, consisting’ of 
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the plaintiff had not the sole right to sue. 
Rere was a previous suit between the parties, in 
ion ‘(i€would not appear from the records in this 
Court thakthe present respondent was a party there’, 
the appeal trom which to this Court is reported in 
Maung Tha NI &Co.v. Ma Un ia Pru and others (1). 


“8 (£929) LER. 7 Ran. 296. 
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It appears from.:the judgment in. that. case ihat 


the plaintiff had registered the business’ under the 


Burma, Registration of Busine§s Names Act erroneously 
under the names-of:her children as well as Herself. She 
then. sued the respondents in the. name of the business, 
and her suit was dismissed on a technical ground that 
she had furnished wrong particulars in registration and, 
therefore, could .not.enforce her rights by suit under 
section 5 of the Act. . It:was there said that she had, 
before judgment was passed in that appeal, effected-a 
new registration of the business showing herself ‘as the 
sole'proprietress, and this‘ is apparent. from exhibit M 
in the present suit, which is a certified copy of the new - 
registration which was effected on the 29th of Match, 
1928. ._That being .so I totally fail to see how the 
information required by the respondent could be. in 
any way relevant forthe purposes of this suit. It .is 
naively explained by the learned advocate for the 
respondent that the information. in question might be 


_ available for the purpose of prosecuting the plaintiff 


under section 193:0f the Penal Code [vide section 54, 
proviso (a), of the Income-tax Act, XI of 1922]. It 
may be remarked here that this application was made, 
and granted, before any evidence whatever had been 
taken in the suit. The plaintiff had not been. asked any _ 
questions on this subject, even had it been relevant, 
and so the respondent’s argument is that this Mas a, 
fishing application to supply materials to prosectte thre 
plaintiff in case she mi ight subsequently commit periury. 
. The learned Assistant. District Judge remarlxéd j in 
his order that the only authority on this subject was 
Jakaria‘v. Haji Casii: {i),. The most cursiery search 
in any commentary under the relevant provisions of 
the Evidence Act, sections: 123 and A26,. would have. 
+. 





- (1) (1876) LL.R.1 Bom. of 
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revealed at least three laicr authorities—Jadobram Dey 
v. Bulloram Dey (1); Venkatackella Chettiar and others 
v. Sampathu Chettiar and another (2); and The 
Collector of Jaunpur v. Jamna Prasad (3). These 
cases were decided under the Income-tax Act of 1886, 
where rule 16 issued under section 38 of that Act was 
as follows : : 
“ All public servants are forbidden to make yublic or disclcee 
except . for the purpose of the working of Act II of 1886, any 
information ccntained in Cccuments delivered or preduced with 
respect to assessments under Part IV of the said Act, and any 
public scivant cominitling a breach of this rule shall be deemed 
to have commitled an offence under vidi 166 of the Indian 


Penal Code.” 
It was held there that the dbjest of that provision 


was to secure the interesis of those making the returns 
under the Act, and that that rule. was not directed 
against their production in a Court of Law. 

Section 54 of the Income-tax Act of 1922 is. totally 
differently framed, and for a different purpose. It says 
that all particulars contained in any statement made, 
return furnished, oraccounts or documents produced 
under the provisions of this Act, or in any evidence 
given in the course of any proceedings under this Act, 


(other. than proceedings under Chapter VIII, which. 


refers to prosecutions for offences), or in any record of 
any assessment proceeding, etc., shall be treated as 
confidential, and, uolwithstanding anything contained 
in the Evidence Act, no Court shall, save as provided in 
this Act, be. entitled to require any public servant to 
pry acs before it any such return, accounts, documents, 

_ etic., oO give evidence before it im respect thercof. 
This “section, of course, in terms prohibits any 
Court fr om Kequiring such evidence to be given. by the 
(2 ncome-tax 


(1) (4899) Lie BR, 26 Cal. 281: (2) (1908) 1.1. R, 32 Mad. 62. 
"{ (3}:.(1922) -LLR. 44 Ali. 366, 
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So far from.no authority being available, there is 
a ruling of this Court published in 1924, Anwar Ali v. 
Tafozal Ahmad (1), where it was explicitly held that 
Income-tax returns, being made confidential by. section 
54 of the Income-tax Act and the disclosure of their 


-contents (by the public servant), being a punishable. 


offence, certified copies of such returns da not come 
within the meaning of sections 65, 74, 76 and 77 of the 
Evidence Act and are therefore not admissible in 
evidence. ; ‘ 
That was a case where the defendant {not the 


plaintiff), obtained from the Income-tax Officer copies 


of Income-tax returns made by the plaintiff. It was held 
that section 76 of the Evidence Act itself did not 
authorize the issue of certified copies of Income-tax 
returns to the defendant, as no private person — 
(presumably other than the plaintiff), had the right to 
inspect them, and issue of those copies was clearly 
unlawful under section 54 of the Income-tax Act. 

In the present case it is the defendant who seeks to 
obtain disclosure of these returns through the medium 
of the plaintiff, and, of coursé, exactly the same principle 
applies.- It may be that the plaintiff has the right tc 
obtain certified copies of these returns for her own 
purposes, but the object of section 54 clearly was tc 
make these returns confidential as between the assessee 
and the Income-tax depariment, and against the whole 
world, except for certain limited purposes rovided 
by the section itself. It would clearly be a paso 
of the prohibition contained in the section ~w Ge, it 
defendant in a Court of Law entitled to. forge thy 
plaintiff to obtain and furnish any information fropy’ the 
Income-tax office against her interest - which \ thu 
defendant was unable to obtain for herself. 





(1) (1924) LL.R. 2 Ran. 39%, 
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For these reasons itis clear that this application must 1937 
be allowed. ee. 
I note that the respondent has already been successful __». 


ye me Ma Hta 
in obtaining one document,—a copy of an order of gpa pro: 


the Assistant Commissioner of Income-tax in appeal, yoccry.y. 
dated the 25th of April, 1927, marked exhibit 3. 
‘That document is inadmissible in Se unless the 
plaintiff desires its retention. 
This application will be allowed, and the order of 
the Assistant District Court set aside with costs, which, 
in view of the nature of the application soughtio be 


revised I assess at ten gold mohurs. 


DUNKLEY, J.—I agree. 


APPELLATE CIVIL. 
Before Mr. Justice Mosely, and Mr, Justice Dunkley, 
SHWE KHOON ». MASEIN NU.* ad 
Dee. 21, 


Letters of administration—Deceased a Chinese—Rival applicants, widow and 
son—Succession governed by Chinese customary law or Succession A — 
Oxestion unnecessary to decide—Widow entitled to administer. 

In case of contested applicatioas for letters of administration to the estate 

of a deceased Chinam.in, when th2 apolicints are a widow andason, it does 

_ not matter wheth2r th2 deceased was a B:ddhist or a non-Buddhist-or whether 
lhe succession to his’estate is governed by Chinese custo nary jaw or the 
—Succession Act, for in either case the proper person to obtain eters of 
administration to his estate is his widow, and other persons having claims to 

the estate must, if necessary, prosecute those claims in the form of a 

separate suit against the widow, either for their share or for the administration 

_ of the ‘estate by the Court. 
7 Mauug Po Maung vi Ma Pyi Ya, LL. t Ran, 161, approved, 


yaw (1) for the appellant. 
Kyaw’ Myint for the respondent. 


DUNKLEY, J.—These two appeals arise out of 
opposing applications for letters of administration to 
——_—_.___ 





* Civil Fit t Appeai's Nos. 106 and 110 of 1937 from the judgments of the 
District Court Bassein in Civil Regular Suits Nos. 3 of 1937 and § of 1936, 


250 


1937 


RANGOON LAW REPORTS. [1938 


the estate of a deceased Chinaman named Ejik Seik 


SuwE KHoon Whet alias Ko Po Nyun. One application was made 
Ma SEIN Nu by his Burmese Buddhist widow, Ma-.Sein Nu, and the 


DUNKLEY, 


y, other by a person who alleged that he was an adopted 
‘son, Shwe Khoon. The main contest at the hearing of 
‘the applications centred round the question whether 


the deceased was a Chinese Buddhist ora Confucian. 
The learned District Judge held that the deceased was 
not a Chinese Buddhist, and that therefore the succes- 
sion to his estate was governed by the provisions of 


_the Succession Act : that consequently the widow was _— 


entitled to a one-third share of his estate, and, therefore, 
was the proper person to obtain letters of administration. 
He declined to go into the question whether-the present 
appellant, Shwe Khoon, was an adopted son of the 


deceased or not. 
Before us it is contended that on the adideace it 


should have been held that the deceased was a Chinese - 
Buddhist : that consequently the succession to his 
estate was governed by the Chinese Customary law, 


and, therefore, if there was a son, the widow would be 


entitled to maintenance only out of the estate and the 
son would oust the widow ; hence letters of administra- 
tion could not, under those circumstances, be granted 
tothe widow. It was urged thatfor these reasons it 
was essential that the question of Shwe Khoon’s adoption 
should be decided by the learned District Judge-in the 
proceedings on.the contested applications for letters. 
The matter, however, appears to be ‘covered by. {vic 
judgment of a. Bench of this Court in the case of M jus; 
Po Maung and onev. Ma Pyi. Ya (alias) Ma Th Zin Tir 
(1). At page 168 of the judgment of Heald J. in that 

case there appears.the passage: . 2 
“ Tf there are sons or daughters the widow ph only a right ts 
administer the estate and to be maintained outf/ of it and a lain 
(1) (1923) LLL.R. 1 Ran.161. 7 as 
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on the estate for provision for her funeral, but the property 1937 
vests not in her but in the children.” SHWE KHooN 
Z v. 
: . :. Ma-SEmn Nu. 
Reference, with approval, has been made to this ““TES 
DUNKLEY, J. 


case in at least two subsequent Bench decisions of this 
Court, and the correctness of this judgment of Heald J. 
never appears to have been doubted.. The effect of it 
is that, so far as contested applications for letters of 
administration to the estate of a deceased Chinaman 
are concerned, when the applicants are a widow and 
a son, it does not matter whether the deceased was a 
Buddhist or a non-Buddhist, that is, whether the 
succession to his estate is governed by the Chinese 
customary law or by the Succession Act, for in either 
case the proper person to obtain letters of administra- 
tion to his estate is his widow, and other persons having 
_ claims to the estate must, if necessary, prosecute ‘those . 
claims in the form of a separate suit.against the widow, 
either for their share or for the administration of the 
estate.by the Court. Hence in the particular appeals 
which are now before us the question whether the 
deceased was a Buddhist or not was really immaterial, 
so also was the question whether Shwe Khoon was. an . 
adopted son or not, for, whatever may be the facts regard- 
ing these two matters, the respondent is the person “- 
is entitled to letters of administration. These appeals 
-. therefore fail and are dismissed with costs, advocate’s 
- fe, five gold mohurs. There will be one set of costs 
.. fer both appeals. 


lk eee 
. MasELy, J.—I agree. 
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Before Mr. Justice Braund.’ 


E. I. SEEDAT anD OTHERS 
ve 
MARIAM BI BI anpb ofHERs.* 
Practice—Plaintiffs more than one—Cannot appear separately—Cosls~—One 
set of costs for all the plaintiffs. 

It is not possible, in a case where theré is more than one plaintiff, for then: 
to appear separately. [f any of them is not disposed to..act with, and to 
appear by the same advocate as, the others then the proper course is to apply 
to strike him out as a plaintiff and to add him as a defendant, Plaintiffs are 

entitled to one set of costs only between them and one plaintiff cannot fe: for 


his costs separately from the others-or other, 
Re Kent Coal Concessions, 1923 W.N, 328 ; In re Mathews, (1905) 2 Ch. 400,. 


referred to. 
Paul for the 2nd plaintiff. 
4th plaintiff in person. 
Dadachanji for the 5th, 6th, and 8th defendants. 
P. B. Sen for the 10th defendant. - 


This was a suit by four persons who claimed to be 
interested in the Moolla Ebrahim Wakf for an account: 
from certain trustees of the wakf, for resettlement of the 
scheme for its management and for the appointment of 
new trustees. A preliminary decree for accounts was 
made and the case went before the Official Referee. 
His report with certain modifications was confirmed, 
and various orders were passed by the Judge on the 
Original Side and by the appellate Court. . The case 
then came before the Original Side for a final decree, 
dealing, inter alia, with costs. The learned Judge's 
order deals inter alia with the costs of the sux and the 
costs of the reference and their apportioiment. For 
the purposes of this report only the first six paragraphs 


and paragraph 15 of the order are published. 








* Civil Regular Suit No. 480 of 1931, 


1938] RANGOON LAW REPORTS. 


BRAuND, J.—This is a suit which is drawing to a 
. close and it is possible now to make a final order which, 
it is to be hoped, will dispose of the matter finally. 

-I do not wish, at this stage, to repeat unnecessarily 
the whole history of the matter. It has been fully dealt 
with on more than one occasion by the several learned 
Judges through whose hands it has passed in the course 
_ ofits career. But-it will be necessary for me to refer to 

some of the orders which have already been made, in 
order -to explain the reasons for the final decree which 
= now propose to pass. 

The suit begau by a Plaint aed the 14th October 
1931. The Piaintiffs were four persons who claimed to 
be interested in the Moolla Ebrahim Wakf. One of the 

‘original -Plaintifis is dead and is now represented on 
the record by his legal representative. Inasmuch as 
. the difficulties involved in making the final decree 
relate principally to the proper order for costs, it will 
be convenient to deal with the position of the parties as 

We £0. 
The Plaintiffs carried on the suit alone until the 4th 


September 1934, when the tenth Defendant applied to | 


be added as a Defendant. The reason of this is quite 
plain. It is, I think, quite clear that the original 
Plaintiffs at that point made an attempt to put an end 
to the suit by agreement with the Defendants, or, at 
least with some of them. It is equally obvious that, in 
a niatter involving a public charity, it would have been 
a most i sap S es procedure to have allowed a collusive 
comp! mise of. this kind ina case im rolving allegations 
of very serious breaches of trust by the Trustees. It 
was not, i think, a manosuvre to which the Plaintiffs 
should have lent themselves. I cannot forbear to say 
tha: Ate hist tory of far too many administration suits in 
‘this Court involving both public. charities and private 
trusts—is a history of coliusive compromise sanctioned 
by the Court itself. It is very gratifying to find that, 
18 
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in this case at any rate, it was stopped and that the 
Advocate General was brought onto the record ‘to 
represent the public interest. It would be better still if 
the Advocate General was brought onto the record in all 
cases involving the execution of trusts relating to public 
charities and took a sufficiently active part in them to 
protect the interests of the public. It is, I venture, to 
think as much one of his duties to do so, as it is the 
duty of the Attorney-General in England to represent 
the public interest in cases of charities. 

I think that, in strictness, the proper course would 
have been for the tenth Defendant to have: applied to be 
substituted as Plaintiff instead of the original Plaintiffs 


‘and to have had them added as Defendants. That 


would have been the proper practice. However, that - 
may be, the tenth Defendant was added as a Defendant 

and from that point onwards se the conduct - of 

the suit. 3 
The other matter, as regards the Plaintifis that I must . 
point out is a very serious one. There were four Plain- 
tiffs, From the beginning two of them took no interest 
in the suit, one of them appeared separately by Mr. Paul, 
an advocate, and the fourth appeared in person and 
took an active part. I have said many times that it has 
yet to be learnt in this Court, that it is not, in any 
circumstances, possible, in a case where there is more 
than one Plaintiff, for such Plaintiffs to appear and 
act separately. It is an impossibility. If any of them 
is not disposed to act with, and to appear by the Saffie 
advocate as, the others then the only proper course! open 


is to apply to strike him out as a Plaintiff/and to 


add him as a.Defendant. That is elementyzy, [See 
In ve Mathews (1) and Re Kent Coal Concess’ ions({2\.1 33 
is no more possible for Plaintiffs to act and appear 
separately than it is for them to deliver separate plaints. 


a CC LC AL COO, 
{i) (1 905) 2-Ch. 400. _ (2) (1923) WN. 328. 
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Yet in this case, the position has been accepted through- 
out of the Plaintiffs not acting together. The whole 
vice of the matter is well illustrated when it comes, as 
it has come here, to dealing with the costs of the suit. 
The absurdity of one plaintiff asking for his costs to the 
exclusion of the others or other—as is being done 
here—is immediately apparent. ‘= * 
Quite Clearly, the Plaintiffs are entitled to one set of 
costs only between them. I have been addressed 
‘separately by Mr. Paul on behalf of Mr. Paul’s plaintiff 
client and by the fourth plaintiff in person, each claiming 
the “lion’s share” of the costs upon the ground of his 
individual activitics in the suit. As I have already 
pointed out, no such question can ever arise in a properly 


‘constituted suit, inasmuch as Plaintiffs must act | 


together. But in this suit the present position has been 
‘allowed to exist and I cannot alter it at this stage. All 
I can do is to allow on taxation one set of costs to the 
Plaintiffs, For the benefit of the Taxing Master, who: 
will have to deal with the taxation, I point out that, in 
matters of taxation which are not specifically provided 


for by our own taxation rules, he has. to follow the: 


taxation practice of the Supreme Courtin England. He 
will find the proper method of taxing a number of 
persons costs as ‘‘ one set of costs ” in the notes to the 
Rules.of the Supreme Court O. 65, Rule 27 (8) at pages 
1461 and 1462 of the 1934 White Book. “One set ” 
means the amount of the costs which would have been 
imeurred if the parties separately represented had 
appeared by the same solicitor. Each individual brings 
. in his own separate bill.and the Taxing Master has then 
{a} to tax off all improper items and (0) to apportion 
- between them all-proper duplicated items, allowing of 
course only one such duplicated item between them all. 
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LETTERS PATENT APPEAL. 


Before Mr. Justice Mya Bu, and Mr, Justice Sharpe. 


A.R.M.N.A, CHETTYAR FIRM 
St es 2 v. 
R.M.V.S. CHETTYAR AND OTHERS,* 


New psstbn of law raised in court of last resort —Entertainment of the plea 


—Evidence to support the plea—Security bond by guardian-ad-litem of 
minors—Charge on minors’ landed property—Transaction assailed in 
lower courts as fraudulent and collusive—Point of guardian's power to 
create charge raised only in High Court—Lack of necessary material 
to, decide new point. 

A question of law raised for the first time in a court. -of ist ‘eeoaes 


‘will receive consideration only if it: is based upon facts either admitted 


or proved beyond controversy. 

Chhote Lal-v. Chandra Bhan, 1.L.R. 45 All. 59; Connecticut . Fire 
Insurance Co.v. Kavanagh, (1892) A.C. 473 ; M.E£. Moolla Sous, Ltd. v. Burjorjec, 
LL.R. 10 Ran. 242 (P.C.); Skinner v. Naunihal Singh, LLR. 35 All. 2it . 
(P.C.), referred to. © 

“A charge on landed property created under a security bond was chal-- 
lenged throughout the earlier proceedings on the ground that it was a. 
fraudulent and ‘collusive transaction within s. 53 of the Transfer of’ 
Property Act. It was. only in the Letters Patent appeal that the appellant 
sought to set it aside on the ground that the property charged belonged to- 
minors, and that their guardian-ad-litem: had no power to deal with it for the 
purpose of obtaining a stay of execution proceedings. This new ground was: 
merely touched upon in second appeal. ’ 

Held that there were not on the record sufficient facts for the Court to. 
determine one way or the other whether the proceedings leading to the 
execution of the security bond were in the nature of .a compromise within 
Order 32 of the Civil Procedure Code, and whether the trial Court had 
sanctioned the compromise, and therefore the new point raised could not 
be decided in a second appeal or in a Letters Patent appeal. : 


P. B. Sen for the appellant. A guardian-ad-litem of | 
a minor represents the minor in a suit, but he has no 
power whatever to deal with or alienate any property 
of the minor. Only a guardian appointed under the 
Guardians and Wards Act can deal with the ‘property 
of the minor, but even in his case restrictions are placed 





* Letters Patent Appeal No. 3 of 1937 arising out of- Special Civil 
Second Appeal No. 390 of 1936 of this Court, 
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upon his powers by tle Act. Under O. 32, r. 6 of the 
Civil Procedure Code, a guardian-ad-litem cannot 
receive any money on behalf of the minor without leave 
of the Court. The provisions of O. 32 give no power of 
any kind to the guardian to deal with the. minor's 
immovable property, and an executing Court has no 
jurisdiction to permit a guardian-ad-litem to. charge a 
minor’s property. Mata Din v. Ahmad Ali (1); 
Imambandi v. Mutsaddi (2); Maung Thin Mauug v. 
Ma Saw Shin (3). Even a conveyance by the guardian 
of the property of the minor without the previous 
sanction of the Court which appointed him was held 
invalid, though the sale was effected with the sanction 
-of the executing Court. Dwijendra Mohan Sarma v. 
“Manorama Dasi (4). See also Sarju v. District Judge of 
“Benares (5). 

To bind a minor by a compromise decree it must be 
in accordance with the provisions of O. 32, r. 7, and it 
must be beneficial to the minor. In this case there is 
no advantage to the minors. See Sir Dinshah Mulla’s 
Civil Procedure Code, p. 953. | 

There is sufficient material on the record to enable 

the Court to decide this legal point. There are the two 
petitions of the guardian-ad-litem and the Court’s order 
granting the petitions and the bond executed by the 
guardian. 


Bhattacharya for the ist respondent. S. 29 of the 
Guardians and Wards Act cannot be taken into consi- 
deration when the Court is considering a compromise 
effected under O. 32, r. 7 of the Civii Procedure 
Code. Chet Ram v. Bhint Sain (6); Biku. Halwai v. 

_Mohesh Halwai (7). 


(1) .LL.R, 34 AML 213. (4) LL.R. 49 Cal, 911. 

(2) LL.R. 45 Cal. 878. (5) LL.R, 31 ALL 378. 

(3) LL.R, 1 Res. 193. (6) A.LR. (1930} Lah. 250. 
7}.8 C.LJ. 266. 
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1987 Only the minor can challenge the transfer of his. 
SEMNA. property by his guardian-to effect a compromise. It is 
"Rea not opento the creditor todoso. Itis not at all clear 

revs, fromthe record how and in what manner a compromise 
CuetrvaR. falling within O. 32 of the Code was arrived at.. The 
appellant is raising for the first time a new point, to. 


decide which there are no materials on the record. 


Mya Bu, J.—After a lengthy hearing of the argu- 
ments of the counsel in this case we find that the ques- 
tion for decision lies within a narrow compass. | 

The proceeding before us is a Letters Patent Appeal ~ 
lodged upon a certificate granted by the learned Judge 
who decided the second appeal arising out. of Civil 
Regular No. 4 of 1936 of the Subdivisional Court of 
Insein. The suit was one under Order XXI Rule 63 
of the Civil Procedure Code instituted by the appellant 
against the four respondents, the first of whom had on 
the 30th August i935 obtained a money decree against 
the second, third and fourth respondents as heirs and 
legal representatives of their deceased father in Civil 
Regular No. 61 of 1935 of the Township Court of 
Hlegu. At the time of the passing of the decree these 

‘three judgment-debtors were minors who were repre- 
sented in Civil Regular No. 61 of 1935 by their guardian- 
‘ad-litem Muthuswamy. The first respondent on the 
2nd September 1935, made an application for execution 
of the decree in Civil Execution No. 94 of 1935. -The 
mode in which the execution was sought was stated i in. 
the petition : 

“ By attachment and sale of the following properties belong- 
ing to ihe judgment-debtors, as per particulars given below : 

{His Lordship set out the description of the house 
and house-site sought to be attached.] 

On the filing of this application the Court ordered 
issue of notice’ returpabile on the.13th September. - 
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; At the time of the passing of the decree there were 
two other suits, one by the appellant, and the other by 
K.A.R.K. Chettyar Firm, instituted before the filing of 
the. Civil Regular No..61 of 1935, pending in the same 
- Court. There was also pending in the same Court 
another suit being Civil Regular No. 77 of 1937 which 
was filed by the respondent firm after the institution 
of Civil Regular No. 61 of 1935. Ineach of these suits 
"a money decree was claimed against the estate of 
the deceased father of the second, third and fourth 
respondents, and in all of them tliese respondents 
were represenied by the same guardian-ad-lifem, 
Muthuswamy. 
In Civil Execution No. 94 of 1935 two applications 
were filed by Muthuswamy in his capacity as guardian- 


ad-litem of the minor on the 10th September 1935. In 


one of them he asked for time for payment of the 
ecretal amount, till the 15th March 1936, stating that 


“he was willing to give the property mentioned in the - 


application for execution as security for the due pay- 
ment, while in the other he prayed that leave might be 
granted to him to give that property as security. 
When these two petitions were presented to the Court 
the learned Judge ordered them to be put up with the 
case on the 13th September. On the 13th September 
‘the application for time for payment of the déecretal 
amount till the 15th March 1936 was allowed while on 
the application for leave to give the property as 
security the word “Granted” was written. The result 
-was that on the very day, namely, the 13th September, a 
‘security bond was executed by Muthuswamy as guardian- 
ad-litem of the judgment-debtors creating. a charge 
upon the property mentioned in the application for 
execution and the bond was. duly registered. This 
was admittedly the only asset of the estate of the 
deceased. 
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-On the 13th September the first respondent obtained 
a decree in Civil Regular No. 77 of 1937, and on the 
next day, the 14th September, the first respondent 
applied for execution of that decree in Civil Execution 
No. 97 of 1935 by attachment of the same property 
which is the subject matter of the security in the afore- 
said bond, and for sale thereof, subject to the incum- 
brance created by the bond. By that time the appel- 
lant firm and the firm of K.A.R.K., having obtained 
their decrees, applied for execution thereof by attach- 
ment and sale of the same property and lodged their 
objection to the first respondent’s prayer in Civil Execu- 
tion No. 97 for sale of that property subject to incum- 
brance. In so doing they challenged the validity of the 
incumbrance created by the security bond on various 
grounds, but their objections were over-ruled and 
consequently the appellant firm filed the suit from 
which this appeal has arisen, under Order XXI, Rule 63 
of the Civil Procedure Code. . 

The suit was based upon allegations tending to show 
the fraudulent and collusive nature of the transaction 
culminating in the execution of the security bond, the 
validity of which transaction was therefore attacked as 
being a fraudulent and collusive transaction. The main 
and the only idea underlying the appellant’s case as 
made out in the plaint was that thé transaction was of 
the nature voidable under section 53 of the Transfer of 
Property Act.. No doubt, there are many suspicious 
elements in the transaction and if only section 53. of the 
Transfer of Property Act applied to the case there 
would have been - little difficulty in the appellant’s 
way of getting the transaction avoided. The appellant 
succeeded upon that footing in the “Court of | first 
instance ; namely, the Subdivisional Court of Insein, but 
on appeal by the first respondent, the learned District 
Judge pointed out that section 53 of the Transfer of - 
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Property Act did not apply inasmuch as the transac- 
. tion was between the debtor and the creditor. The 
- learned District Judge accordingly reversed the decree 
of the Court of first instance. , 
Thereafter the appellant lodged the second appeal 
' in this Court. One of the grounds raised in the 
memorandum of second appeal was that the security 
. bond was void as being a transfer of property of the 
minors by a person who had no authority to convey the 
minors’ property. In the course of the argument before 
the learned Judge who decided the.second appeal, the 
learned Advocate did not abandon the points on which 
the District Court had given its decision against him. 
Consequently, there appears to have been considerable 
‘amount of. discussion upon those points which, in the 
circumstances of. the case, would only help to confuse 
the main issue before the learned Judge, but would not 
be sufficient to enable the Court to come to the conclu- 
sion that section 53 of the Transfer of Property Act 
would be of avail in favour of the appellant in the 
case. 
When the learned Judge dismissed the second 
appeal the appellant made an application for a certifi- 
cate under Clause 13 of the Letters Patent, stating as 
his main ground that the security bond was void inas- 
much as it was executed by the guardian-ad-litem who 
had no authority to dispose of the minors’ property. In 
granting the leave the learned Judge observed that the 
Jearned Advocate for the appellant in the course of his 
argument in the second appeal touched upon this point, 
which, to our mind, suggests that although the learned 


Advocate argued the point before the learned Judge in’ 
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the course of the second appeal, yet he did not press . 


the point as definitely and precisely as he should, but 
gave greater prominence to the other grounds which he 
raised in that appeal. 
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Be that as it may, the point for our consideration is 
whether the question of the validity of the security - 
bond as being a transfer of the minors’ property by the 
guardian-ad-litem could be properly raised in the 
second appeal, and, consequently, in this Letters Patent 
Appeal: This question was*not raised anywhere, or at 


‘any time, from the institution of the suit under Order. 


XXI, Rule 63, up to the time that it came petors this 
Court on second appeal. 

In support of his contention that this point could 
be raised in the second appeal although it was not 
raised in any of the prior stages of the proceedings 


‘initiated by the plaint-in the suit, the learned Advocate 


for the appellant relies on the principle enunciated by 
Lord Watson in Connecticut Fire Insurance sieht v- 
Hananee (1), in the following words : 


“ When a question of law is raised for the first ‘fine: in a court ~ 


_ of last resort, upon the construction cf a document, or upon facts. 


either admitted or proved beyond ccntroversy, it is not only 
competent but expedient, in the interests of justice, to entertain. 
the plea. The expediency of adopting that course may be doubted, 
when. the plea cannot be disposed of without deciding nice 
questions of fact, in considering which the Court of ultimate review 


..is placed in a much less advantageous position than the Courts. 


below. But their Lordships have no hesitation in holding that the 
course ought not, in any. case, to be followed, unless the Court is 
satisfied that the evidence upon which they are asked to decide: 


establishes beyond doubt that the facts, if fully sisigeean ick would. 


have suppcrted the new plea.” 


This principle was adopted in the tay Sie 
case of M.E. Moolla Sons, Limited v. Burjorjee (2). 
this case a claim was made by the respondent against 


the appellant company. which was in liquidation for 3 
damages for breach of contract to purchase immovable. 


property. The oniy question in isstie in the Courts int 


(1) (1892) A.C. 473. (2) (1932) LUR. 10 Ran; 242. 
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India was whether the agreement for sale {on the face 
of which the purchaser was one M.E. Moolla) had 
been entered into by Moolla on his own account or 
whether the company was an undisclosed principal of 
Moolla in respect of the agreement. Upon an appeal 
to the Privy Council by the liquidator he contended 
for the first time that the agreement was inoperative 
as it was unregistered. The facts before the Board 
indicated, but were insufficient to determine definitely, 
that there had been a course of conduct, or an agreement, 
on the part of the liquidator precluding him from 
raising any point in the proceedings except that as 
to the respective positions of the Company and Moolla 
in regard to the agreement in question, which had been 
dealt with by the Courts in India. In those circum- 
stances, their Lordships held that the contention as 
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to non-registration should not be considered by the 


Board. 
The principle therefore is that a question of law 
raised for the first time in a court of last resort should 
receive consideration only if it is based upon facts 
either admitted or proved beyond controversy. . 

If the conveyance which is created by the security 
bond was in the nature of a private alienation there can 
be no dispute of the want of authority in the guardian- 
ad-litem merely as such to. convey the minors’ property 
and the conveyance would, upon that ground, be void 
and of no effect whatever ; but, in the circumstances in 


which the security bond was executed, the question as . 


to its validity or not must depend upon circumstances 
which had not been brought to light in the course 
of the proceedings. 

Under Order XXXII, Rule 7, sub-rule {1) : 


“No next friend or guardian for the suit shall, without the 


leave of the Court, expressly recorded in the proceedings, enter. 
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‘into any agreement or compromise on behalf of a minor with 


reference to the suit in which he acts as next friend or guardian.” 
and under sub-rule (2) : © 


“ Any such agreement or compromise entered into without the 
leave of the Court so recorded shall be voidable against all parties 


other than the minor.” 


It is therefore contended on behalf of the first 
respondent that the proceedings leading to the execution | 


. by the guardian-ad-litem of the security bond was in the 


nature of a compromise, and the state of the facts before 
the Court is such that it cannot be definitely determined 
that the proceeding was not in the nature of such-a 
compromise. The learned Advocate for the first 
respondent urges that the two applications of the 10th 
September 1935 should be taken together and not 
separately and that they were before the Court at the 
same time when the order of the 13th September was 
recorded in the diary and the word “ Granted ” written. 
on the application for grant of leave to give the property 
as security. Itis true, as pointed out by the learned 
Advocate for the appellant, that these documents and 
the orders passed thereon do not definitely show that 
the whole proceeding was in the nature of a compromise 
and the Court has nowhere expressly recorded that it 
was sanctioning an agreement or compromise on behalf 
of the minors ;-but if these documents and the orders 
passed thereon are taken together a state of affairs is 
produced which will at least make it impossible for us 
to assert definitely that the proceeding was not in the 
nature of a compromise, and the word “ Granted” was 
not written in the way of granting leave to the guardian- 
ad-lilem to enter into the compromise, namely, the 
obtaining of postponement for payment of the decretal 


amount upon furnishing securily of the very property 


which was made the subject matter of the security. 
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In these circumstances, the question as to the 
validity or otherwise of the security bond executed by 
the guardian-ad-litem depends upon certain state of facts 
which the materials on the record are insufficient to 
enable us to détermine definitely either one way or the 
other. That being the case, it follows, in my opinion, 
that the appellant should not be permitted in the second 
appeal, and much less now, to raise the question of law 
upon which he has founded the present appeal: 

This appeal therefore fails and it is dismissed. The 
appellant will pay the respondents’ costs in this appeal 
Advocate’s fee eight gold mohurs. 


Suarpe, J.—It is necessary in this case to-examine 
quite briefly the history of the proceedings. 
_ The appéal arises out of Civil Regular No. 4 of 1936 
in the Court of the Subdivisional Judge, Insein. The 
relief there claimed by the plaintiff was for a decree 
declaring that the charge created on a certain house in 
favour of R.M.V.S. Chettyar Firm, who are the first 
respondents before us, was null and void against the 
plaintiff, namely, A.R.M.N.A. Chettyar Firm, who are 


the appellants before us, and other creditors of one | 


Swaminathan deceased. The plaint makes it quite 
clear that the case there set up was one of fraud and 
collusion. The written-statement of the present first 
respondent denies that fraud and collusion and of the 
four issues framed the third issue was : 


“Whether the security given by the guardian-ad-litem 
Muthuswamy in C.E. No. 94 of 1935 of the Township Court of 
Hiegu at Insein is fraudulent preference to the 1st defendant over 

- all other creditors? If so what is its legal effect ?” 


The learned Subdivisional Judge, in the course of 
his judgment, dealt with the third issue very fully and 
came to the conciusion. that the intention to defeat or 
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_ delay the creditors of the transferor was clearly 
ARMN.A. 


apparent from the conduct of Muthuswamy. 
I am quite satisfied that before the Subdivisional 
Court the question of fraud and collusion was the only 
question that was really raised. 
Then the matter went on appeal to the District Court 


‘and there the learned District Judge said in the course 
‘of his: judgment “The main point in this appeal is 


whether section 53 of the Transfer of Property Act 
can be applied ’’, section 53 of the Transfer of Property 
Act being the section dealing with fraudulent transfers. - 
That, so far as the District Judge was concerned was 
the main point in the appeal before him and he dealt with — 
it on that basis. 

Then the matter came in special civil second od 
to the High Court from the decision of the District Judge. .. 

It is true that the first ground of that appeal alleged ° 
that the guardian had no power to transfer or deal 
with the immovable property in question but in other 
grounds of appeal appeared again the allegation of fraud 
and collusion. In the course of his judgment in the 
second appeal Mr. Justice Spargo said 


“the transaction is now attacked merely on the gr ound that itisa 
preference.” 


and he oe said 


““ For the appellant Mr. Sen was at pains to point out what he 
described as the suspicious nature of the manoeuvres adopted by 
the R.M.V.S. firm.” . 


He also said 


“ Mr. Sen claimed that his client is entitled to avoid the security 
bond because it preferred one creditor to another, ” 


and Mr. Justice Spargo added : 
~ “Pe (that is to say, Mr. Sen):also referred to Gite Chunder 
Ghose v. Mackintosh (1). This case does not seem to me to afford 


(1) LLL.R. 4 Cal. 897. 
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much help either, because the point for decision in the present 
case is whether the security bond can be declared null and void 
under section 53 of the Transfer of Property Act.” 


So there, in the second appeal, it has clearly been 
stated that the real contest was on the question of 
whether the security bond was nuil and void under 
’ section 53 of the Transfer of Property Act. 
In his judgment Mr. Justice Spargo said first 
“That section 53 of the Transfer of Property Act dees not apply 
to this case is abundantly clear.” 


and later on : 


“Tt is therefore abundantly clear that no relief can be granted 
to the plaintiff in. this suit, which claims relief under section 53 
of the Transfer of Property Act. Mr. Sen asked for permission to 
amend his. plaint into a plaint asking for administration, having 
come round to the view that that was the proper form of the suit 
during the course of the argument. This I could not allow, 
because it is a suit of a totally different nature from the suit 
already filed.” 


So it appears that right up to that stage, the second 
‘appeal, in all three Courts the main decision sought 
was on the question of fraud and coliusion. 

Mr. Justice Spargo’s judgment was delivered on 
the 31st May 1937 and it was not until almost a month 
later, that is to say on the 26th June, that Mr. Sen on 
behalf of the appellant filed an application for leave 
to appeal under Clause 13 of the Letters Patent. On 
the hearing of that application Mr. Justice Spargo made 
this entry in the diary when he gave leave to appeal : 


“Mr. Sen says that the point that he wishes to take upis that 
a guardian-ad-litem has no power to dispose of the minors’ -property 
as Muthusami is said to have done in this case by giving it as 
security for the benefit of acreditor (R.M.V.S.). He touched 
upon this point in argument but has he says found other author- 
ities since the case was argued. Leave to appeal under Section 13 
ofthe Letters Patent granted.” 
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and then for the first time, as it’seems to me, namely, 


four weeks after the disposal of the second appeal, the - 


point which is really scught to be pressed before us 
crystallizes, for the first time, as I say. 

In these circumstances, we must first of all 
consider whether it is right that the point brought 


up at this stage should be allowed to be argued. 


The first.authority to which I would refer is the 
case of Connecticut Fire Insurance Company v. Kavanagh 
(1), in which case, at page 480, Lord Watson, 
delivering the ei of their Lordships’ Board, — 
said : 


“When a question of law is raised for the first time in a 
court of last resort, upon the construction of a document, or upon 
facts either admitted or proved beyond controversy, itis not only 
competent but expedient, in the inlerests of justice to entertain 
the plea. The expediency of adopting that ccurse may be 
doubted, when the plea cannot be disposed of without deciding 
nice questions of fact, in considering which the Court of ultimate — 
review is placed in a much less advantageous position than the 


‘Courts below. But their Lordships have no hesitaticn in holding 


that the course ought not, inany case, to be followed, unless:‘the 
Court is satisfied that the evidence upon which they are asked to 
decide establishes beyond doubt that the facts, if fully investi- 
gated, would have supported the new plea.” 


In the case of Skinner v. Naunihal Singh (2), a 
Privy Council decision, Lord Shaw, delivering the 


judgment of their Lordships, said’ at pages 220 


and. 221°: 


“The Board has experienced. considerable difficulty in 


permitting the alternative to be the ground of judgment now ; and 


it is only because, in their view, it may be possible, out of a large 
wreckage of procedure, to construct the- material for a just 
decision.of the truc rights of the parties, and because upon the 
whole this may be in the parties’ own best interests, that their 
Lordships refrain from siurpliciter sustaining. the appeals and 


dismissing the suits.” 





(4) {£892} A.C. 473. (2) (1913) LER, 35 All, 214. 
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And in Chhote Lal v. Chandra Bhan (1) in the joint 
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Sulaiman, this sentence appears at page 65 : 


i It is not possible to say whether before the lower appellate 
court the title derived by inheritance was urged; but the facts 
established are so plain that frima facie it would be doing 
injustice to deny to the plaintiff a right to which he is entitled on 
that basis.” 


From these authorities it is very easy to see upon 
what principle this Court should act in deciding 
whether a point can be raised in a Letters Patent Appeal 
which has not really been made before. The facts 
must ‘be plain, so plain that there can really be no 
doubt about them. The evidence must establish 
beyond doubt that the facts, if fully investigated, would 
have supported the new point taken. In this case 
there is not what is referred to in Skinner v Naunihal 
Singh (2) as a large wreckage of procedure, but for 
reasons appearing in the judgment which my learned 

Brother has just delivered, I am bound to say that here, 
in my judgment, the facts are not se plain that prima 
facie it will be doing injustice to deny the appellants 

the right tc which they claim 'to be entitled on the 

present point. I am not satisfied that the evidence, 
from which we are asked to decide this new point, 
establishes beyond doubt the, facts, which, if fully 
‘investigated, would have supported that point. I am 
not satisfied either that there is here all the necessary 
material for the giving of a proper decision in this case. 

For these reasons J] agree with my learned brother 
that it is now too late for this appellant to seek to take 
this point, and this appeal will be dismissed. 





(1) (192 LLB. 45 A059. - > (2).(8913) LL. 35 AML 218. 
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CIVIL REVISION. 


Before Mr. Justice Mackney. 


DAW DWE AND ANO1HER v. U SAN HLA.* 


Withdrawal of suit with liberty to file fresh suit—Suit for interest—Leave for - 


fresh suit to include whole, mortgage claim—“ Formal defect "—“ Other 
sufficient grounds” —Civil Procedure Code, O. 23, r. ‘1 (2) (a) and (bj. 


Clause (b) of O. 23, r. 1 (2) of the Civil Procedure Code is not limited to 
cases in-which the Court thinks that-the suit must necessarily fail, There may 
be other sufficient grounds on which itis proper to allow the plaintiff to with- 
draw his suit. Clauses (2) and (6) are worded in a different manner and they 
are intended to cover different circumstances. ; 

The plaintiff sued for interest alone due on a moran) but apprehending 
that when later he came to sue for the principal amount, the plea that the 
Claim was barred under tlie provisions of Order 2, r.2 of the Civil Procedure 
Code may be raised, he applied for leave to withdraw bis suit with liberty to’ 
file afresh suit in- respect of the whole mortgage. Held, that: under such 
circumstances it was proper for the Court to grant leave, 

Bai Mahakor v. Shah Bhikabhai, 1.L.R. 59 Bom. 114; K.E.A.K.A. Sahib: 
& Co. v. Adamsa, LL.R. 2 Ran. 66; Venkata Shettiv, Ratge Nayak, LL.Re 


10 Mad. 160, referred to. 

Bhattacharya for the applicants. 

Anklesaria-for the respondent. 

MAckNEY, J.—The plaintiff-respondent, U San Hla, 
sued the defendants-applicant, Daw Dwe and Peer 
Ahmed; in the Township Court of Insein for recovery 
of a sum of money:being interest due on a mortgage 
by .. the defendants in his favour together with the 
amount of the municipal taxes paid by the mortgagee i in 
order to prevent the land from being sold for default. 
The plaintiff announced in this plaint that at present he 
asked only for this relief reserving his claim to repay- 
ment of the principal lof Rs. 500 to a later date. In 
the course of the proceedings the plaintiff, Sho had 
originally not been represented by an advocate, engaged 
a lawyer and on his advice filed an application for ies 
to amend his plaint*so as to include the recovery 


-* Civil Revision No. 158 of 1937 from’ the order of the Township Court of . 
Insein in'Civit Regular Suit No. 304 of 1936, 
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of the amount due on the mortgage; that isto say, 1937 
the wished to convert the suit into a mortgage suit. Daw Dwe 
The learned Township Judge declined to allow an U San Bia. 
amendment because he thought that to do so would be ,, ae 7 
‘to alter the nature of the suit entirely. He was of 
the opinion that the plaintiff's proper course was 
to obtain leave of the Court to withdraw his plaint with 
liberty to institute a fresh suit in respect of the 
mortgage ‘in question. Accordingly the plaintiff 
prayed for such leave and the Court after hearing the 
parties granted leave to withdraw with liberty to file a 
fresh suit. In his order the learned Township Judge 
added the words “ with costs.” This was interpreted by 
the drawer of the decree to mean that it was the 
defendants that had to pay the costs of the plaintiff. 
‘This is obviously a mistake as is admitted by the 
learned counsel for the respondent. I am quite sure 
‘that the learned Township Judge intended that the 
plaintiff should pay the costs of the defendants. His 
-order must be altered to make this clear. 
The applicants object to the order of the Township 
‘Court on the ground that in granting leave to withdraw 
it exceeded its powers under Order 23, rule 1, sub-rule 
{2) of the Code of Civil Procedure, which reads as 
follows : . 


(2) Where the Court is satisfied— ; 
(a) that a suit must fail by reason of some formal defect, or 
(8) that there are other sufficient grounds for allowing 

the plaintiff to institute a fresh suit for the sabject- 
‘matter of a suit or part of a claim, it-may, on such 
terms as it thinks fit, grant the plaintiff permission 
‘to withdraw from such suit or abandon such part of a 
claim with liberty to institute a fresh suit in réspect of 
the subject-matter of such suit or sach part of a claim.” 


Learned counsel for the applicants argues | that the 
weight of authority is in favour of the interpretation of 
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the phrase “other sufficient grounds’’ in the sense. of 
grounds ejusdem generis witha “formal defect.” He 
argues that it cannot by any means be maintained. 
that there was anything like a formal defect in the 
plaint as originally filed. I am myself inclined to doubt 
that the effect of this clause should be too rigorously” 
restricted. The two sub-clauses (a) and (b) are: 
worded in an entirely different manner and it seems 
to me that they are intended to cover different 
circumstances. With great respect I agree with the 
observations of the learned Chief Justice of the High 
Court of Bombay in Bai Mahakor v. Shah: Bhikabhat 
Sankalchaid (1). He points out that clause (a) says that 
the Court must be satisfied that the suit must fail by — 
reason of some formal defect and clause (b) omits any: 
reference to a failure of the suit. He observes : 


“I have no doubt whatever that clause (6) is not limited to: 
cases in which the Court thinks that the suit must necessarily fail.. 
There may be other sufficient grounds on which it is proper 
to allow the plaintiff to withdraw his suit. No doubt the 
two clauses must be read together, and one has in clause (a) 
an illustration of.the sort of reason which the legislature thought . 
would be sufficient, and in that way clause (a) may, to some extenty. 
limit the generality of the words in clause (b), but I am not 
prepared to go further than that in limiting the very wide 
discretion which is conferred by clause (b).” 


The only case of this High Court which has been 
brought to my notice is the case of K.E.A.K.A. Sahib 
& Co. v. K.M. Adamsa {2). In this case the plaintiff 
had instituted two suits on the same date of such a nature 
that it was possible that if he were successful in the first 
suit he might be debarred under the provisions of 


. Order 2 rule 2 of the Code of Civil Procedure from 


succeeding in the second suit. He applied to the 


(i) (1934) LLAx, 39 Bom. 114. (2) (1924) LIAR. 2. Ran. 66. 
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Court for liberty to withdraw both suits and institute a - 


fresh suit in respect of the subject-matter of the two 
suits. His applications were rejected and the plaintiff 
applied to this High Court to revise the order rejecting 
the applications. Mr. Justice Lentaigne observed : 


“In my opinion the provisions of Order 23, rale 1 (2), are 
intended to authorize the granting of relief i#ter alia in cases 
in which the formal defects rendering the relief desirable are 


-defects of legal formalities prescribed by the Code or other such > 


legal defects, and that in suitable case relief should be granted 
whether the defects arise from a mistake of law or from a mistake 
of fact. J may also add that even if the plaintiff did in fact 
‘realise that there was a doubt as to his legal right io institute two 
suits instead of onc, 1 do not think that it would be any ground for 
refusing to allow him ic correct a boa fide mistake”. 


Mr. Justice Lentaigne further observed : 


“ The expression ‘ formal defect’ must be given a very wide - 


and liberal meaning and presumably as connoting defects of 
' various kinds which are not defects affecting the merits of the 
cast on substantial questions (including equities and estoppels) 
reasonably arising between, the parties. The expression, as used 
‘in this rule, appears to be capable of such a wide meaning, and it 
is difficult to fix on any more restricted meaning which could have 
‘been reasonably intended by the Legislature.” 


_Mr.. Justice Lentaigne then at page 78 dealt.with the 
argument 


“ that though the second suit might.fail by reason of a formal 
defect under Order 2, ruie 2, the same formal defect does 
not apply to the first suit which could be decreed in full 
notwithstanding any defect alleged in the case. So far as clause 
{a} of Order 23, rule i (2), is concerned, that might appear to be 
correct as regards the claim as originally framed in such suit ; but 


I think that the case would come within clause (b), when it 


is admitted or contended by the defendant that the cause of action 
of the first suit includes the claim of the second suit and that such 
Portion of the claim on such cause of- action must fail if the 
plaintiff is not given relief under Order 23, rule 1 {2). An 
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amendment of the plaint might savea portion of that wider claim 
butit would not save it all.” 


These remarks seem to be not inane be to the 
present case. Mr. Justice Lentaigne accordingly set. 
aside the order of the lower Court refusing to grant. 
leave to withdraw and institute a fresh suit. 

_In the course of his judgment Mr. Justice Lentaigne 
referred to Venkata Shetti v. Ranga Nayak (1). I notice 
that this was a suit brought to recover the principal. 
and interest due on a mortgage, which had been 
instituted after a suit brought to recover the interest only 
had been withdrawn with permission to file a fresh suit. 
It was argued that in spite of leave to withdraw having: 
been given the second suit was barred. - With this » 
aspect of the case we are of course not concerned, but 
it is clear from the observations of the learned Judges 


_who decided the case that they approved of the order 


of the original Court in allowing the first suit to be | 
withdrawn. They say : 


“The obvious intention of the Court which made the order 

was to allow the respondent to sue for principal and. interest 
instead of compelling him to proceed with his claim for interest 
alone, in which case any second suit for the principal would have: 
been met by the plea that the suit is barred by s. 43 of the Code ";. 
(now Order 2 rule 2) “ and if the contention now raised were to- 
prevail, the anomaly weuld be presented of an order made 
by a competent Court as to a matter within ils discretion to which. 
order no legal effect could be given.” 
: “Section 373” (now Order 23 rule 1) “was presumably 
intended to allow of mistakes or omissions being corrected within. 
the discretion of the courts concerned and we do not think 
it necessary to nue that. section 43 is a bar to the entertainment 
of the present suit. : . 


In the present case it is quite possible that the respon- 


dent’s plaint might appear defective in its method of 





(1) (1887) LLL-R: 10 Mad. 160, 
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seeking to attain the plaintiff's desires. The plaintiff 
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who wished to recover the interest due without losing re 
his rights as mortgagee feared that to persevere in the U Sax His. 
suit might result in its becoming impossible for him to Macxney, J. 


recover the principal amount. That is surely a circum- 
stance which would justify the Court in allowing him 
to. withdraw his suit with leave to bring a fresh 
suit including a prayer for recovery of interest as well 
as one for recovery of the principal. Having regard to 
the consequences which might ensue there is no doubt 
that his plaint might be held defective in form, and, 
adopting the interpretation approved by the learned 
Chief Justice of Bombay in the case cited above, I am 
of the opinion that the Township Court exercised its 
discretion properly in granting the leave. 

This application therefore is disallowed. The order 
of the Township Court is confirmed save that it 
shall be altered so as to make it clear that it is 
the plaintiff who should pay the costs in the Township 
Court in any case and as a condition of availing 
himself of the leave. The applicants shall pay the 
costs in this Court, advocate’s fee two gold. mohurs. 
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APPELLATE CIVIL. 


Before Mr. Justice Mya Bu, and Mr. Justice Sharpe. 


M. E, MITCHLA anp ANOTHER . 
v. 
A. M. MITCHLA anp oTHERs.* 


Public trust—Suit for administration of trust—Plaintiff:s interest in the trust — 
Nature of “interest”—Wakf for wells and schools—Pleintiffs of same 
community aud residence as settlor—Wakf property situate elsewhere -— 
Interest remote or sentimental—Civil Procedure Code, s. 92. 


The word “interest? in s. 92 of the Civil Procedure Code denotes an 


‘interest which is present and substantial.. It must be direct or a BERS, and not. 


sentimental or remote or of a purely illusory nature. 
_ Ramachandra Aiyar v. Parameswaran Unni, ILLR. 42 Mad. 360 ; $ 
Vaidyanatlia Ayyar v. Swaminatha Ayyar, 1.L.R. 47 Mad. 884 (P.C,), followed. 

Johnson Po Min v. U Ogh, 1.L.R. 10 Ran, 342, distinguished. 

A Sunni Borah Mahomedan of Rander by his will left the bulk of his property 

to his heirs to be divided amongst them according to Mahomedan law. He set 
apart a small portion of his property for a wakf the income of which was to be 
utilized for sending annually small sums to Mecca and Medina and the balance 
to be “utilized towards schools and in sinking wells.” He directed that some 
landed property of his be set apart for producing the necessary income, ‘but he 
expressly directed that his Rander properties were not to be used for wakf 
purposes, His Trustees set apart his Rangoon house for the purpose. 
“ Three out of the four plaintiffs who filed a suit in the High Court for the 
appointment of new trustees and the settlement of a scheme in respect of the 
trust were members of the same community as the testator and residents of 
Rander. Beyond this they did not establish any interest of their own in the 
trust. They were neither managers of schools nor persons in need of wells. 

Herd that the interest of these plaiatiffs was only sentimental and not clear 


_ or direct t ise the trust'so as to entitle them to file the suit. 


Clark (with him N. N. Burjorjec) for tie appellants. 
Excepting the second plaintiff all the other. plaintiffs 
have no interest whatever in the trust and therefore are 


“not competent to file the suit under s. 92 of the 


Civil Procedure Code. The second plaintiff who is a 
descendant ‘of the settlor, being the son of a daughter 
of the settlor, though not an heir, has an interest in the 
proper administration of the trust and is entitled to 





* Civil First Appeal No. 168 of 1936 from the judgment of this Court on the 
Original Side in Civil Regular Suit No. 310 of 1933. 
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maintain the suit. Vaidyanatha Ayyar v. Swaminatha 
| Ayyar (1). The suit therefore fails for want of two or 
more plaintiffs having an interest in the trust. The 
settlor was a resident of Rander and by his will he 
created a wakf the income of which was to be utilized 
for schools and sinking wells. He expressly directed 
that none of his Rander properties were to be utilized 
for the wakf, and his trustees selected his house in 
Rangoon for the purposes of the wakf. The plaintiffs 


‘belong to the same community as the settlor, viz., the — 


Sunni Borah Community and are residents of Rander. 
‘That is their sole claim to file the suit. The trust is 
not even for the benefit of the Sunni Borah community 
and these plaintiffs have no interest in schools or wells. 
‘Their interest is merely sentimental, and not direct and 
substantial. Under s.92 the-interest of the plaintiffs 
must not be remote and illusory, but must be direct and 
substantial. Ramachandra Aiyar v. Parameswaran 
Unni {2). See the judgment.of Wallis C.J. which has 
been approved of by the Privy Council in Vaidyanatha 
Ayyar’s case. . 


N. M. Cowasjee for the respondents. It is the duty 
of the State to protect public charities, and there is no 
‘dispute in this case that the trust is a public charity. 
It is a genuine wakf and there is nothing illusory about 
it. Abdul Rahim v. Narayan Das (3). Under the 

Mahomedan law the moment a wakf is created all rights 
-of property pass out of the wakif and vest in God. It 
‘is the duty of the State to see that the trust is properly 
administered and that propet trustees are appointed. 
In this sense it is the duty of every member of 
the Mussalman community belonging to the class 
‘described in the will to see that the trust is properly 





(2) LL.R, 47 Mad. 834. (2) ILL.R. 42 Mad. 360, 366. 
(3) LL.R. 50 Cal, 329, 335. 
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administered.. To that’ extent the plaintiffs ” “had a 
sufficient interest in the trust, See the dissenting 
judgment in Ramachandra Ayyar’s case. Moreover. 
s. 92 is widely worded, and the words “ direct interest.” 
which appeared in the old Civil Procedure Code have: 


- been replaced by the word “ interest 2?’ in the present 


Code with the apparent intention of widening its scope, 
Sir Dinshah Mulla’s Civil Procedure Code, p. 296. 

If the trust is a charitable or religious trust of a 
public nature a suit is maintainable under s. 92.where 


‘the direction of the Court is necessary, as for instance 
‘by removing the present trustees and appointing new - 


ones. Vidya Varuthi v. Balusami Ayyar (1). 


Mya Bu, ]—The suit out of which this appeal has- 
arisen was filed in the Original Side by the four plaintiffs: 
(who are respondents Nos. 4a,4b, 4c and 4d) in June 
1933 under section 92 of the Civil Procedure Code (1) 
for the framing of a scheme for the management of the 
waqf created under the directions in the will of one 
Ebrahim Hussein Mitchla, deceased ; (2) for the 
removal of the defendants 2a and 2b foo are thé 
appellants in this appeal) from the office of mutwalis ; 
and (3) for accounts. 

~The circumstances which led to the filing of the 
suit were as follows. Ebrahim Hussein Mitchla, a 
Sunni Mohamedan, died at Rander in the Surat District, 
India, on the 18th January, 1893, leaving considerable 
properties at Rander, Rangoon, Moulmein and Mauri- 
tius, and also leaving a will dated 13th. February,. 
1890, which was duly registered in the office of the 
Sub-Registrar of Surat on the 15th of that. month. By 
that will Ebrahim Hussein Mitchla appointed (1) 
Mohamed Salay Mitchla, a nephew residing at. Moul- 
mein, and (2) Esoof Ebrahim Mitchla, a son residing. 


" {l) LL.R. 44 Mad. 831, 843, 847. 
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at Rangoon, “ Trustees {or Executors) for the manage- 
ment” of all his properties after his demise. In the 
. fifth clause of the will it was declared 


“and I have set apart as a Wagf, that is to say towards charitable 
purposes, one-eighth, that is to say two annas to a rupee, Out 
of the annual income of the above-mentioned. residue of my 
estate properties except (or not including) that of the estate 


’ properties situated at Rander in the manner {.e.) first of alla | 


certain landed property shall be set apart which may derive an 
income equivalent to the amount of the waqf mentioned above, 
and after which the residue of the whole of the estate properties 
shall be divided amongst my above-mentioned heirs according to 
the Mohamedan Law of inheritance by my said Trustees (or 
Executors). A sum of rupees twenty-five only shall be always sent 
to Mecca Sheriff and also a sum of rupees twenty-five only to 
Medina Sheriff annually by my said heirs out of the income of the 
landed property set apart for the waaf ; and the balance, if there 
be any, shall be utilized towards schools and in sinking wells, etc., 
etc. I have given the management of the said waqf business to 
my said Trustees {or Executors), and they shall manage the same 
every year and, Gcd forbid, if any one of them dies the 
(remaining) Trustees (or Executors) shall have the power of 
-  -gppointing another in. his stead.” 
In compliance with the directions given in that 
_ Clause Mohamed Salay Mitchla and Esoof Ebrahim 
_ Mitchla created a waqf of a house situated in China 
Street, Rangoon {the only immovable property of the 
testator in Rangoon), by a registered deed of declaration 


dated 27th November, 1893. The two executors them- . 


selves administered the waqf as trustees till 1903 when 
-Esoof Mohamed Mitchla died. Thenceforward the 
surviving trustee Mohamed Salay Mitchla alone 
managed the trust till his death in 1915, when his three 
sons, Adjim Mohamed Salay Mitchla (defendant 1a), 
Ebrahim Mohamed Salay Mitchla andGulam Mohamed 
Saiay Mitchla (original defendants 1b and 1c, who died 
during the pendency of the suit in the Original Side) 
fook upon themselves the management of the trust. . 
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It is common ground that neither during the - 
management of the waqf by the original trustees, nor 
during the management thereof by the sons of 
Mohamed Salay Mitchla, any part of the income 
derived from the Wagqf property was utilized “ towards 
schools and in sinking of wells ” although such income 


‘was considerably in excess of the sums of money 


annually despatched to Mecca and .Medita, There- 
fore, in 1926, Mohamed Esoof Mitchla’ (defendant 
No. 2a) and -Mohamed Musaji Mitchla (defendant No. 
3), who are the descendants of Ebrahim Hussein 
Mitchla, filed a suit in the District Court of Surat, 
against Adjim Mohamed Salay Mitchla, Ebrahim © 
Mohamed Salay Mitchla, Gulam Mohamed Salay 
Mitchla, and two others, for the removal of the three 
above named defendants from the management of the 
Wadf property, for accounts, and for the framing of a 
scheme under section 92 of the Civil Procedure Code. 
Subsequently, the parties to that suit composed their 
differences and submitted a joint scheme for the 
approval of the Court. Being dissatisfied with the way 
in which the parties to that suit brought about the 
compromise among themselves Ahmed Gulam Mohamed 
Sadiq and‘ Hashim Mohamed Mitchla (plaintiffs 
Nos. 1 and 2), together with three others, applied to 


the Court to have themselves brought on the’ record as 


co-plaintiffs. The Court, however, decided to add 
Ahmed Gulam Mohamed Sadiq only as a co-plaintiff. 


Mohamed’ Esoof Mitchla (defendant No. 2) applied to 


the High Court of Bombay for revision of the order of 


the District Court adding Ahmed Gulam Mohamed 


Sadiq as a co-plaintiff. Before the disposal of that 
application, and while an application by Ahmed Gulam 
Mohamed Sadiq for appointment of a receiver of the 


-Waqf property was pending in the District Court of 


Surat, Mohamed Esoof Mitchla came to Rangoon and 
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applied to this Court for an order appointing him a 
mutwali, making all the parties in the Surat case, except 
Ahmed Gulam Mohamed Sadiq, respondents. The 
three sons of Mohamed Salay Mitchla supported the 
application while none of the other respondents put in 
any objection. The result of the application was that 
_ Mohamed Esoof Mitchla was appointed mutwali of the 
Waqaf with power to appoint a co-mutwali. Thereupon 
Mohamed Esoof Mitchla appointed his daughter, 
Fatima Bibi (defendant No. 2b—the second. appellant) 
as a co-mutwali ; and then, in compliance with the con- 
dition imposed by the sons of Mohamed Salay Mitchla 
in giving their support to Mohamed Esoof Mitchla’s 
application in this Court, the latter together with the 
co-plaintiffs in the Surat case, except Ahmed Gulam 
Mohamed Sadiq, moved the District Court of Surat :to 
strike off the suit pending therein, on the ground that 
they had discovered that the Court had no jurisdiction 
to entertain the suit as the Waqf property was not 
situated within its jurisdiction. In spite of the opposi- 
tion by Ahmed Gulam Mohamed Sadig, the Court 
ordered that the suit be struck off. Thereupon Ahmed 
Gulam Mohamed Sadiq.came to Rangoon and applied 
.to this Court for the setting aside of the order appointing 
the first appellant a mutwali, and for the removal of the 
appellants from their office of.mutwalis, on the ground 
that the order had been obtained by suppression of 
material facts. That application failed, as the learned 
Judge who disposed of it considered that thé proper step 
to take to redress the wrong complained of was to file’a 
suit under section 92 of the Civil Procedure Code. 
Consequently, the four plaintiffs, who are respondents. 
Nos. 4a, 4b, 4c and 4d, filed the suit from which this 
appeal has arisen. Se : 

Of these four plaintiffs, the first two are the residents. 


of Rander: while the remaining two are the residents: 
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of Rangoon. Hashim Mohamed Mitchla (plaintiff 
No. 2) is the only plaintiff whois a member of: the 
Mitchla family. In the plaint there is no allegation 
of any breach of trust against the appellants. : Stich 
allegation would not be possible because the manage- 


ment of the Waqf had fallen into their hands only 


recently. The defendants filed their written statements 
in which they averred, inter alia \1) that the suit did 
not lie in the absence of an allegation of breach. of trust, - 


_and (2) that inasmuch as the second plaintiff being the 


descendant of the founder of the Wadf through the 


female line, and the other three plaintiffs being those - 


who have no “ beneficial interest ” in the trust, they are 
not competent to file the suit.. In spite of these pleas 
raised in the written statements, no specific issue was 
framed in the trial Court concerning them. In the 
evidence that was led, however, statemenis relevant to 
these pleas were admitted. The learned Judge on the 
Original Side answered the issues, which had been 
specifically framed, in favour of the plaintiffs, and 
ordered the removal of the appellants from their office 
of co-mutwalis and the framing of a scheme for the 
management of the Waqf in question. 

Numerous grounds have been raised in the memo-. 
randum of appeal, but those that have been pressed- 
concern-the question as to. the maintainability of the suit 
as framed -in thes light of the pleas stated above and 
appearing in the written statements. As the question 
turns upon facts appearing in the record and beyond 
dispute, it is no doubt open to us sitting in appeal to 
consider and determine that question in spite of the fact 
that issues:were u0ot’specifically framed with reference 
to the pleas concerning it. Indeed the learned Advocate 
for the respondents 4a, 4b, 4c and 4d, who are the only 
respondents ‘contesting the appeal, makes no protest 


_ whatever against the hearing of the arguments in support 
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of the contention that the suit as framed was not main- 
tainable, but he endeavoured to refute them. . 
A reference to the terms of section 92 of the Civil 
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Procedure Code is sufficient to show that the plea, that ici Be: I 


in the absence of an allegation of breach of trust in the 
plaint the suit is not maintainable, is untenable. A suit 
under that section lies not only in the case of any alleged 
breach of trust but also where the direction of the Court 
is deemed necessary for the administration of a trust, if 
it be a trust for public pew of a charitable or 
religious nature. _ 
The suit is one for the appointment of new trustees 
on the ground that there do not now exist any lawful 
: trustees, and is therefore a suit which, as pointed out in 
Neti Rama Jogish v. Venkatacharulu (1), falls within the 
purview of the words “ where the direction of the Court 
is deemed necessary for the administration of any such 
trust” in section 92 of the Civil Procedure Code. The 
appellants, who are mere mutwalis, are not trustees in 
the technical sense but are merely superintendents or 
managers. See Vidya Varuthi Thirtha v. celle 
Ayyar (2). 
The other objection to the salistadieabiliy of the suit, 
namely, that there are not iwo plaintiffs having “ bene- 
ficial interest” in the trust, however, is, as pointed out in 
‘the judgment of my learned Brother, fatal io the suit. 
The facts and law relevant to this point have been, if I 
may respectfully say SO, SO clearly set out in that judg- 
ment that I do not propose to cover the same grounds 


again. But I desire to add a word of explanation with’ 


reference to Johnson Po Min v. U-Ogh (3). In that case 
. the findings of fact arrived at by the District Court and 
cies OF this Court were beard the Essuagled of Abe 





a3) (1902) LL.R. 26 Mad. 450, (2) {1921) LLB. 44 Mad, 831. 
(3) (1932) IL. .R: 10 Ran, 342. ; 
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trust was a grant issued by Government to a member of - 


‘the Karen Baptist Christian Community upon trust for 


a Christian Chapel to be erected thereon and the Chapel 


‘referred to as a Karen Baptist Christian Chapel was. 


erected with money collected by one Po Paik San from 
various sources on behalf of a mission headed by that. 
gentleman known as Po Paik San Karen Baptist Self- 
Supporting Mission. These facts show that the land 
came from the public and funds with which the chapel 
was erected were moneys collected from the-public by 
a religious society, and are, in my opinion, sufficient to 
distinguish Johnson Po Min’s case from the cases ‘cited ~ 
by my learned Brother to show that the word “interest” - 
in section 92 of the Civil Procedure Code means “a 
present and substantial, and not a remote and fictitious. 
or purely illusory, interest.” | 

Therefore, the observation of the late Chief Justice ; 
referred to by my learned Brother is in no way contrary 
to or inconsistent with the interpretation ptit upon the 
word “interest ’’ in section 92 of the Civil Procedure 
Code by the authorities referred fo by my learned 
Brother, with whose deductions drawn from those 
authorities I entirely agree. I do not think that merely 
because certain members of the Mitchla family nomi- 
nated the first. plaintiff as their represeutative in the 
case at Surat he can be held to have “ an interest in the 
trust.” 


Lagree that the appeal must. ba allowed and the. ; 


decree of.the trial Court set aside and the suit dismissed, 
and I also agree in the order of my learned Brother as 
to costs. ° : 


Sracetas J.—The present suit is. brought under ~ 
section 92 of the Code of Civil - Procedure to. secure - 


the appointment of new trustees and the settlement of 


a scheme in connection with a certain trust created for 


1938] RANGOON LAW REPORTS. 


public purposes of a charitable ‘nature. Such a suit 
may only be instituted by “the Advocate General, or 
two or more persons having an interest in the trust 
and having obtained the consent in writing of the 
Advocate General.” This suit was instituted by four 
persons who obtained the consent in writing of the 
Advocate General, but a preliminary point arises in 
this appeal as to whether any two or more of those’four 
persons had an interest in the trust. 

is fappears from the Will by which ts trust was 
cr catéd (Exhibit A) that the testator was one “ Ebrahim 
“Hoosain Mitchla of Bawahir caste an inhabitant of 
Kusbaa Rander ”, who, at the time of executing such 
Will, was possessed of movable and immovable 
properties said to be then worth upwards of Rs. 90,000, 
They comprised three houses at Kusbaa Rander, 
together. valued at Rs. 7,500, one house in Rangoon 


valued at Rs. 10,000, a one-third share in a house at’ 


Mauritius, such share being valued at Rs. 20,000, one 
‘house at Moulmein valued at Rs. 900, shares valued at 
Rs. 51,825 in various companies carrying on business 
in Burma, and another small share-holding valued at 


Rs. 500. -The testator “set apart as a Wagf, that is ~ 


to say towards charitable purposes, one-eighth, that is 
-to say two annas to a rupee, out of the annual income ” 
_of the residue of his estate properties, after paying his 
furneral expenses, ‘“‘ except (or not including) that of 
the estate properties situated at Rander.”’ Those last 
words are of some little importance in connection with 
the preliminary point. He directed that first of alla 


certain landed property should be set apart to produce. 


the necessary income, after which the residue of the 
whole of his estate was to be divided amongst his heirs 
. according to the Mahomedan law of inheritance ; 
Rs. 25 were to be sent annually to Mecca and a like 
sum to Medina, and the balance was to be “ utilised 
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ftowards:schools and in :sinking wells « >. etc.” ‘The 


landed property subsequently selecteci by the Trustees 
to:bhe set apart:to produce the necessary.inccme was:the 
house. in Rangoon. 

‘Such :was:the nature of the trust created. :I will 


. now-examine -the position: of the plaintiffs with.aview 


to seeing whether :they “ have an interest ” in -the 


| above-described trust. Originally, by paragraphs ‘23 


and 24 of their respective Written Statements, ‘both 


the appellants denied that the second -Plaintiff,:Hashim 


Mohamed Mitchla, had “any interest in the owagt 
property. Plaintiff.No. 2:being:the son of a daughter . 


 js:no heir .of:the founder when the founder -had left. 
three sons and one daughter, all.of whom have -male 


and female heirs.” But :Mr. Clark, on behalf ‘of the 
appellants, conceded before us that, in. view of the © 


Privy Council ‘decision in the case .of :Vaidyanatha 


Ayyar v: Swaminatha Ayyar (1) (see especially ‘the 
last three lines. on:page.891) the second. Plaintitf in the 
present suit, being a descendant of the'settlor, although | 
only in female lines, had an interest in the proper ~ 


‘administration of the:trust ‘sufficient to enable:him to 


maintain the suit. ‘The question -therefore remains : 
Has any one-of the other three Plaintiffs a sufficient 
interest in:the trust ? ae 

The position of each.of the other three Plaintifis i is 
identical, and ‘the ground: upon which -they.each :allege- 
that they have:an interest is:that:they are all “members 
of the Sunni Borah :community of Rander and 
Rangoon ” (see paragraph..23 .of ‘the :Plaint). In 
paragraphs 23 and 24 of ‘their respective Written 
Statements the two Appellants:admit that the Plaintiffs 
Nos. 1, 3 and 4 are-no -doubt members of “Sunni 
Borah community of Rander ” :(the admission is‘limited 





(1) (1924) LL. 47:Mad.884, - 


Me) fing 
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to their being 5: Rander-as distinct from Rander and 
Rangoon) “4! the provisions of Will confer no 
specific interest .o the said Community.” Accordingly, 
upon tl . pleadings these three Plaintiffs cannot put 
ithigher than that they are members of the Sunni 
Borah Community of Rander. Turning now from the 
pleadings ic the evidence, the only evidence on this 
point which I can find is (a) that passage in the cross- 
examination of the Plaintiff Sadek where he says, at the 
bottom of page 106 and the top of 107 : 


“From the time when there was a case in the District 
‘Court of Sarat I came to have an interest in this Waqf. I began 
taking an interest after the day I was made a party in those 
proceedings. Iam taking an interest in this waqf because I am 
a member of the Community to which the deceased belonged. 
Jam taking aa interest also because of public interest ”’; 
and (6) the concluding sentences in the evidence of 
the Plaintifis’ witness Desai, at the very bottom of 
page 127 : 
“know the other plaintiffs in this suit. I caiinot say why 
they.are noi giving evidence. Oliaand Bham got their names in as 
plaintiffs themselves. They willingly came on the record for 
the interest of their community and for the sake of charity.” 
So that there is no evidence in support of these 
Plaintiffs’ . allegation that they are .members of the 
Sunni Borah community of Rangoon aswell as Rander. 
Hence the most that can be said for them is, as was 
admitted in their Written Statements by.the- Defendants 
who'.are the present Appellants, that these :three 
Plaintifis are all members of the Sunni Borah 
Community of Rander. ‘The short point is, therefore, 
whether mere membership of.that Community confers 
the necessary interest. . 
Our attention has not been called to any Rangoon 
decision on this point. Joknson Po Mix vy. U Ogh (1), 


_—_— 





(3) (6932) LER. 10 Ran. 542. 
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was cited to us on another point and I see in that case 
that, at page 346, the former Chief Justice said, it 


“passing : 


“He ” (that is, the District Judge)“ also held, and, in my 
opinion, correctly held, that all Karen Christians who are 
Baptists are beneficiaries under the trust, and, therefore, that the 
Plaintiffs are entitled, as being persons interested in the trust, to- 
file a suit under section 92 of the Code of Civil Procedure.” 


My learned brother in the Judgment which he has 
just delivered has already» distinguished Joknson Po 
Min’s case (1) from the present one and I myself desire: 
to point out that apparently no point was raised in that 
case, at any rate on appeal, as to the sufficiency of the 
Plaintiffs’ interest. The learned Chief Justice dealt 
exhaustively with the substantial points raised before 
him and did not, and indeed had no need to, direct 
his mind to the question of the extent of the Plaintiffs” 
interest in the trust. My learned brother Mya Bu was 
a party to that decision, and he tells me that it is the 
fact that in that case no question arose on the appeal 
as to the adequacy of the Plaintiffs’ interest in the 
trust. I therefore disregard any passing dictum of the 
former Chief Justice in Johuson Po Min v. U Ogh (1) 
which case must not be treated as being any authority 
on the point which we now have to consider, and I do . 
not know of any Rangoon case which helps us to 
decide the present point. 

There is, however, a Madras case of Tk: Ramu 
chaudra Aiyar v. Parameswaran Unni {2), which is 
in point, and upon the majority judgments in that case 
I propose to base my decision in the present appeal. 
To my mind the general proposition for which the 
Plaintiffs there contended, was stated in such wide 


{1) (1932) LL.R. 10 Ran. 342. (2) (1918) I.L.R.42 Mad. 360. 
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terms that the Plaintiffs were bound to fail. It -was 
Suggested 
* that every Hindu temple must be presumed . . . . to be 


dedicated for the use of ali Hindus, of whom there were 270} 
millions in British India at the last census, to say nothing of the 


additional millions in Native States, and that each of these, 


individuals has, therefore, an interest in the trust of every Hindu 
temple in India within the meaning of secticn 92” 


(per Wallis C.J. at page 362}. But nevertheless, apart 
from the special facts of that particular case, there are 
certain guiding principles gvhich appear in the judg- 
mentsin Ramachandra Aiyar v. Parameswaran Unni (1) 
which do help me in deciding the narrower propo- 
sition which was placed before us by Mr. Cowasjee 
on behalf of the Respondents. In that Madras. case 


“‘interest’”’, in section 9Z of the Code of Civil. 


Frocedure, was held to denote an interest which is 
substantial and not sentimental or remote : it must be 
‘a present and substantial and not a remote and fictitious 
or purely illusory interest. The whole. topic was very 


fully canvassed in the various judgments in the case, 


the history of the legislation on the. subject was care- 
fully reviewed, and the removal, by section 44 of Act 
VII of 1888, of the word “ direct” from its position 
before the word “interest ” was duly commented upon, 
while the extent to which the English decisions under 
Lord Romilly’s Act should afford guidance in intérpret- 


ing section 92 of the Code of Civil Procedure was fully. 


discussed. I do not therefore propose myself to discuss 
the matter at length in this judgment. As I have 
already said, L intend to follow the general principles 
laid down’ by the majority decision in that Madras case, 
and I will content myself with quoting 2 few passages 
from some of the judgments in that case. 


(1) (1918) LER. 42 Mad. 360. 
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‘Lhe Chief Justice, Sir John Wallis, said, attpage 363 : 


“We were not referred to any case in which a -plaintiff has. 
sued “ without having.some interest of his own as distinct from the 
rest.of the community ”, 


and at page 366 he expressed himself as being | 


“ clearly of: opinion that ‘the interest in the trust’ must still; 
in Lord Eldon’s-words” [the learned Chief Justice was thiere 
referring to Lord Eldon’s speech in the House of Lords in 
Corporation of Ludlow v. Greenhouse (1)], ‘be a clear interest’, that 
is to say, a present and substantial, and nota remote and fictitious _ 
or purely. illusory. interest ee « . « It is, I think; quite 
clear both under Lord Romiilly’s Act and the section that the . 
Court.must be satisfied not only that the requisite authority. has. 
been given, but also that those to whom it has been given have a 
clear interest in the trust. That interest, it seems to me, if the 
provision is not to be altogether illusory, must arise from some 


special relation in which the plaintiff stands to the endowment in ~ 


question as compared with the whole body of religious community 
throughout India ;-in other words, he: must be ina position: to 
derive. scme benefit from the trust in respect of which the suit is 
filed.” 


And: on. page .368-the learned Chief Justice held that: 
the abject of the insertion of these words in section 92° 
was 


“to-prevent people interfering by virtue of the section in the 


- administration of charitable trust merely inthe interest of others: 


and without any real interest ‘of their. own’’, 


an interpretation which was expressly approved by. 
Sir John Edge in delivering the judgment of the Privy 
Council in Vaidyanatha Ayyar v. Swaninatha. Ayyar 
(2), supra. 

es said, at pag e 391: 


“! No good reason. has been shown against the interpretation of: 
the word ‘interest? in the: section in the: manner:in which'it is: 


(1) (1827).1 Bligh (N:S.) 177 (2) (1924) LR. 47 Mad, 884. 
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ordinarily interpreted in other legal ‘connections: and in which I 
shail interpret. it, as an interest which is. substantial and‘ not 
sentimental or remote.” 


At pages 395 and 396 Coutts Trotter]. said : 


““Romilly’s: Act authorized any two or more. persons, to take. 
proceedings under the Act in regard to the trust to which the Act 
referred, on obtaining the sanction of the Attorney-General, and 
the Act contains not a word to prescribe that they should have an 
interest, direct or. otherwise. Nevertheless Lord Eldon in those 
two cases” {the learned: Judge is there:reférring to In re Bedford 
Charity (1) and Corgoration of Ludlow v. Greenhouse (2), both 
supra) “ expressed an emphatic opinion that the Court would not 
listen fo a relator who had not an interest which be describes in 
one place as ‘clear’, and in another as ‘ direct.’ As the section of 
the Civil Procedure Code is known, as a matier of history, to be 
~ based on Romilly’s Act, I donot think this argument from-analogy 
is one that can be overlooked:” 


Finally, at the bottom of page 398,-the learned Judge 
said that 
“the most that can be done,. or attempted to be done, isto say. 
that the interest required by the Statute to reside in the relator 
must'be, in the words of Lord Eldon, ‘clear’ or, in the words of 
tlie learned Chief Justice-in this case; ‘a present. and substantial, 
and not a remote and fictitious; cr purely. illusory’ interest?” 


In the present case, for reasons hereinbefore appear- 
ing, the only.ground upon whichiit.can be suggested that 
the Plaintiffs Nos. 1, 3:and 4:have the necessary. interest: 


in the trust.is the bare:fact that they “are members of 


the Sunni Borah community of Rander”’, coupled with 
the fact that the testator was a Sunni Mohamedan who 
died at Rander, leaving, imfer alia, three houses at. 
Rander. I would, however, point out. that the total. 
.value.of those three houses is. approximately. no more 


than.8 per cent of the value of all his property, afid, as. 
I liave already pointed out when. reading. the. material. 


(2) (1819} 2:Swans.. 470. < (2)-(1827) L'Bligh (N.S: 17. 
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parts of the Will, all the Rander properties were speci- 


 fically excluded from the Waaf by the testator, That is 


the most that can be said on behalf of the Plaintifis 
Nos. 1,3 and 4. They are neither managers of schools. 
nor persons in need of wells. In my judgment their 
interest, if any at all, is sentimental and therefore too 
remote ; it is certainly not, to my mind, a substantial 
one. None of them has sought to show any real interest, 
or, indeed, any interest at all, of his own as distinct 
from the rest of that community to which they all 
belong. I will not repeat the passages in the evidence 
which I have already réad. The interest of these 
Plaintiffs is far from being either “ clear” or “ direct”’, . 
to use Lord Eldon’s adjectives. Nor have they sought 
to show that they are in a position to derive any benefit 
from the trust in respect of which this suit is filed. In 
all these circumstances I am unable to hold that they, 
or any of them, have the necessary interest in this trust. 
_ This point, though raised, as I have pointed out, in 
the pleadings, was not, apparently, relied upon by the 
Appellants in the Court below, for the oniy reference 
to the plaintiffs’ interest in the trust which is to be 
found in Ba U J.’s judgment is in the following terms 


(page 3 of the judgment) : 


“ He” (that i is, Plaintiff No. 1) “and plaintiffs Nos. 3 and 4are 
not related to the founder of the waqf, but they claim that they 
are interested in the affairs of the waqf as they belong to the 
same community asitsfounder. The second plaintiff is a grandson 
of the founder.” ; 


That is all the learned Judge says about this matter. 
The present point was apparently never argued ; if it — 
had been, the ‘Jearned Judge would certainly have dealt 
with it. This preliminary point was taken by Mr. Clark | 


on behalf of the Appellants when he first opened the . 


appeal, and the Respondents have not suggested to this. 
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Court either that it is not one with which we can now iat 


deal or that it takes them by surprise. We therefore — 
enteitain this preliminary point which in my judgment, rest. 
for the reasons already given above, succeeds. SHARPE, J, 
This appeal must be allowed, the decree passed ~ 
in the Court below must be set aside, and the suit 
dismissed. The Respondents Nos. 4 {a), 4 (b), 4(c) and 
4 (d) must pay fifteen gold mohurs for the Appellants’ 
advocates’ fee in this Court ; and each party must pay 
ifs own costs in the Court below and of the proceedings 
consequent upon the decree there, jas the point upon 
which we allow this appeal was not argued before 


Ba U J. 


APPELLATE CIVIL. 
Before Mr. Justice Baguley, and Mr. Justice Mosely. 


U PO THIN 
v. i 


THE OFFICIAL ASSIGNEE.* 


Interest, reduction of—Agreement by unregistered instrument—Mortgage of 
immovable property by registered instru:nent—Evidence of redu-tion— 
i gaa “interest in immovable property” —Registration Act, ss. 17 {1) 


(b), 49. 


1938 
Jax. 11. 





mortgagee’ 'S right to receive interest at the rate given in a registered mortgage 
’ of immovable property affects his “interest in immovable property ” within s. 17 
of the Registration Act, 
Maung Ba Kyaw v. Nanigram Jaganath, L.LR. 13 Ran. 22; Sadar-ud-din 
Alimad v. Chajju, 1.L.R, 31 AN. 13; Sayid Abdullah Khan -v. Husain, 40 LA+ 
31; Tika Ram v. Deputy Commissioner of Bara Banki, 26 1.A. 97, considered. 


- Doctor for the appellants. 


_Jaganathan for the respondent. 





*Civil First Appeal No. 118 of 1937 from the judgment of the District 
Court of Myaungmya in Civil Suit No. 10 of 1935. 
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BaGuLry, J.—This appeal. arises. out’ off a: suit 
brought on a mortgage by the Official Assignee as: 
receiver. in insolvency of the estate of V.E.R:M:V. 
Ramanathan Chettyar. The mortgage was created 
by. a _ registered deed. The: first and second 
defendants put in an evasive defence. to the effect 


.that they had ret Ecrrowed Rs. 15,C00, and they. 


denied the validity. of the registration and its attesta: 


tion. As a matter of fact, the Rs. 15,000 was. the 
balance of:the purchase morey of certain land. The 
"written: statements of the remaining defendants. admits: 


execution: of the mortgage deed, but pleads certain’ 


‘payments and also an agreement that the rate of 


interest was reduced from the figure Rs. 1-10-0 per 


‘cent mentioned in the mortgage deed to annas 12 per 


cent. They prayed that a decrec for Rs. 8,337-8-0 
might be passed instead of for the Rs. 24,000 claimed. 
Issues were framed with regard to the attestation and 
registration of the mortgage deed, with regard to the 


. payments alleged to have been.made by.the defendants 


and denied by the plaintiff, and with regard to the rate 
of interest for which the defendants were liable.. The 
Jearned. Judge found against the defendants on. all 
points ; hence the present appeal. 

The points argued in the appeal were with. regard 
to the fact‘of the payments alleged by. the defendants: 


and with regard to the agreement said to have been 
made by the mortgagee to reduce the rate of interest: 


No other points were‘argued before 

The question of.the paymerts ae iS, oa course,. 
purely a matter of fact, the burden of proving 
the payments ‘lying upon the defendants; and'a very 
heavy burden lay upon: them in. view. of. the fact 
that they produced {no account books, no receipts 
for any payments, and. no _endors sements on. any 
documents. 
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[His Lordship held on the evidence that. the 
defendants had rot proved the payments. ] 


_Turning now to the more interesting part of the 
case, the defence produced Exhibit 2, an unregistered 
document on a one-rupee stamp paper, which sets ou 


that the five debtors had borrowed Rs. 15,000 from the 


V.E.R.M.V. firm under. registered deed and had failed 
to pay any interest, and in consequence of that the 
creditor agreed and received Rs. 2,250 in full satisfac- 
tion of the interest due up to the date of the document, 
and from that date forward irterest to be at the rate of 


annas 12 per cent per month, Rs. 7,500 and interest due. 


thereon at the rate of 12 annas per cent per. mensem 
to be. repaid in Tagu, 1295, as first instalment, and the 
remaining Rs. 7,500 and interest due thereon to be 
paid in Tagu, 1296. It was also agreed, should there. 
be any breach of the above terms, that the creditor may; 
take. steps to recover the principal and interest due; 
which he. was entitled to enjoy. On this.agreement.a 
case is sought to be made out that-the interest due on: 
the mortgage was ‘reduced to twelve annas- per cent: 


per month, It is: an. agreement in writing, but not. 


registered.. The trial Judge, following Maung. Ba: 
Kyaw v. Nanigram. Jaganath (1), held that the. 


agreement was inadmissible in evidence owing. to lack.. 


of registration. This is.a single Judge ruling and,. 
therefore, not. binding upon us, and it-was argued. that: 
the authorities relied upon in that ruling do not: 
support it. In- the ruling the authorities. are . not: 
analysed. The facts in that case were that a suit: was: 
brought.for interest on a registered mortgage deed, the: 
defendants pleaded a verbal agreement. subsequent: 
to-the date of the mortgage, by sa the time. for 


fil) (1934) LL:R. 13 Ran, 22; 
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repayment was extended and a certain mode of 
repayment was agreed upon. The judgment goes on: © 


“On behalf of the applicants it is urged that, because this 
agreement was not by a registered document, evidence 
thereof is inadmissible and it cannot be proved, and this 


contention must, in my opinion, prevail.” 


The authorities named in -support thereof are Tika 


‘Ram v. Deputy Commissioner of Bara Banki (1), 


Sayid Abdullah Khan v. Sayid Basharat Husain (2). 


~and Sadar-ud-din Ahmad v. Chajju (3). Dealing 


with these cases seriatim, I note that in Tika Ram's: 
case (1) the suit dealt with certain mortgages which 
had been created by registered deeds, the deeds 
stating that interest was to be 15 per cent per annum, 
and in each. case the borrower gave an unregistered 


- written promise to pay 6 per cent more. It was held 


that these unregistered written promises could not be 
proved in evidence bécause they varied. the terms of 
the registered document, and if admitted would make 
the mortgage really carry interest at 21 per cent. This’ 
case is not one like Maung Ba Kyaw v. Nanigram. 
Jaganath (4), where a subsequent agreement was 
sought to be proved. Sayid Abdullah Khan v. Sayid 
Basharat Husain (2) was a case in which there was a | 
registered mortgage which provided that the mortgagee — 
should be entitled to the profits of the mortgaged 
property .in- lieu of interest. In other words, the 
mortgage was an usufructuary mortgage. Four days 
after the mortgage had been -executed the mortgagee 
leased the property back to the mortgagor at an annual __ 
rent of Rs. 4,200, which happened to be 6 per cent on 
the amount of the mortgage money. The mortgagor 
sought to prove that the mortgage was really one 


(1) (1899) 261.4.97. (3) (1908) TL.R. 31 All. 13, 
(2) (1912) 40 LA. 31. (4) (1934) LL.R-13 Ran. 22, 
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carrying interest at 6 per cent and was not an usufruc- 
tuary mortgage at all. It was held that the express 
and unambiguous stipulation could not be varied or 
contradicted by reference to preliminary negotiations, 
and it was also held that a written unregistered. 
agreement made after the mortgagor had given up 
possession under the lease by the mortgagee as to the 
mode in which the rents and profits were to be dealt 
with, was inadmissible in evidence. This case is also 
not quite the same as the Rangoon case cited, because 
it really sought to put in evidence that the original 
mortgage had not been as set out in the original 
mortgage deed, Sadar-ud-din Ahmad v. Chajju (1) is 
a Full Bench ruling of the Allahabad High Court. 
In this case a registered mortgage was executed for a 
term of twenty-five years. After registration had been 
compulsorily effected, the mortgagees applied for a 
mutation of names and an outsider objected, claiming 
a share in the mortgaged property. Finally, some 
settlement was arrived at and the revenue. authorities. 


U 
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allowed mutation of names. Less than twenty-five - 


years from. the date of the mortgage the morztgagor 

sought to redeem it, and set up a compromise which 
_ had been arrived at during the mutation proceedings, 
‘whereby the third party became a mortgagor, his. 
interest was mortgaged, and an alteration was made in 
regard to the terms on which redemption would be 
allowed. It was held that this compromise could not: 
affect, modify or alter in any way the terms of the 
"registered mortgage. This case is more in line with 
Maung Ba Kyaw v. Nanigram Jaganath {2). 


In my opinion, however, the matter can really-be. 


settled from first principles and the actual wording of 


the Statute. Section 17 (7) (0) of the Registration Act: 


(1). (4908) LL.R. 31 All. 13. (2) (1934) LL.R, 13 Ran. 22, 


—— 


GULEY, J. 
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says:that among other documents which have’ got to ‘be ; 
registered are 


“other non-testamentary instruments which purport or operate 
to create, declare, assign, limit, or extinguish, whether in 
‘present or in future; any right, title, or interest, whether 
vested or contingent, of the value of - cne ss rupees 
and upwards, to or in immmoveable property ” 


and unless such a document is ee oe under 
section 49 of the Registration Act it will not affect any 
immovable property or confer any such power. 
When the V.E.R.M.V. firm got their mortgage exe- 
cuted and registered, they got an interest in immov- 
able property, and-one part of that interest was the right 
to receive interest at Rs. 1-8 per cent. The word 
interest here. is used in two senses but this is . 


unavoidable. Any document which reduced their right 


to receive interest: at the rate given affects their 
“interest in immovable property.” The agreement to .. 
reduce the rate of interest was compulsorily | registrable 
under section 17, and not having been’ registered it 
cannot be received in evidence. 

For these reasons I think that the aecrion. of the 
trial Court was quite correct and I would dismiss this - 
appeal with costs. 


MosELY, J.—I agree.. 
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:Béfore- Mr. Justice Baguley, and. Mr. Justice-Mosély. 
MAUNG BA'TUN v. U OHN KHIN-* 


Workmen's Compensation Act, s,..3 {1) proviso ib} injury. arising from wilful 

_ disobedience of order or of rule of safety--~Misconduct —Law applicable in 

. Burma—Compensation for loss of arm—Meddling with niachinery for 
repair—Rule forbidding touching of machinery, 


Under. the. Workmen’s: Compensation Act an employer is not diable for 
personal injury to his workman by an accident which is directly attributable to 
‘the wilful disobedience of the workman to an ordér expressly given, or toa 
_xule expressly framed, for the purpose of securing the safely of workmen. 
‘Unlike English law the question does not arise in:Burma whether thaf 
disobedience amounted to serious and wilful misconduct or not. 
Held, that a workman cannot claim compensation for the loss of hig arm 
when he deliberately meddles with machinery with the idea of effecting a repair 
. whith was no part of his job, and which machinery he was forbidden to to* ch. 


K. C. Sanyal for the applicant. 
A. N. Basu for the respondent. 


‘MosELy, J.—The appellant, Maung Ba Tun, claimed 
Rs. 500 from ‘the responderit, U Ohn Khin, ‘his 
"employer, under :the ‘Wozrkmen’s Compensation . Act. 
Maung ‘Ba Tun ‘was employed in an ‘oil-mill owned ‘by 
1U Ohn Khin. He was in charge of one of thie ‘oil- 
presses, all of: which -were worked by ‘an oil engine. 
The presses were rotated ‘by a wooden beam fixed to a 
horizontal wheel ‘enmeshed ‘with a vertical:wheel placed 
upon it and connected ‘by a’belt-with the engine. The 
‘beams on which the wheels are fixed are from about 
eleven ‘to twelve feet'from the ground. The applicant 
clinibed ‘up as he thought that ‘there was a screw'loose 
in a wheel, put ‘his arm between two wheels and, 
perhaps after slipping, ‘his hand ‘was crushed, and 
he. had + to have ‘his arm amputated. The defence was 
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that when the power was changed from electricity to- 
oil shortly before the accident, a notice (a copy of 
which is Exhibit A) was put up, warning all the: 
employees that “they wére strictly prohibited frcm’ 


going up the machine when it was working and from 


doing any work other than theirs.” __ 

The relevant provisions of the Act as ainendda by. 
Act XV of 1923 {section 3 (1) and proviso (6) to it] are 
that the employer shall be wei for are injury 
caused to a workman 


: ‘by scputtoat arising ae of and in the course of his 


employment . . . prcvided that the employer shall: notibe 


liable in respect of any injury not resulting in death caused by an. - 


accident which is directly attributable to .. . . (ii) the wilful’ 
disobedience of the workman to an order expressly given, or to a 
rule expressly framed, for the purpose cf securing the safety. of 
workmen a4 


I can see -no reason whatever on the merits to: 
interfere with the order of the learned Commissioner. 
The applicant adduced practically no evidence in 


support of his own statement that it was part of his 


duty to effect slight repairs to the machinery to prevent. 
stoppage of work... His first witness, Maung Thein, did 
not work in that mill ; he claimed to be an occasiénat 
visitor there, but said ‘that it was the driver’s duty to 
repair any such defect as. a loose. screw, and not 
the duty of a workman of the oil-press: The. second 
witness, Maung Tun Ngwe, claimed to have worked for 
two days in this mill,—though that was denied by the 
respondent,—probably when, as the Commissioner 
thought, it was worked by electric power. He said that 
he was told by the other workmen that they had to go: 
and effect petty repairs, but that he had no know ice. 
himself. His last witness, Maung Ba Mu, «worked in 
another mili, but claimed to have constanjly visited — 
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this mill. He says that the man in charge of the press 
had to look after the machinery above his press if 
anything went wrong, and that he had seen witness 
Maung Din doing some repairs, That was the only 
man he mentioned. He really could have had no 
knowledge that it was part of the press-man’s duty. 

The learned Commissioner held that there was 
reliable evidence for the respondent to show that 
the employees were forbidden to meddle with the 
machinery, and, as I have said, I see no reason to 
interfere with his finding. 

One thing, however,. must be commented on, and 
that is the cases which have been cited to us in 
support of the appellant’s contention that the accident 
arose while performing part of his duty, or that even if 
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he was not repairing the machinery in the course of his . 


employment he was entitled to compensation. [i is 
often dangerous to cite English cases ‘quoted in Indian 
commentaries without ascertaining whether the English 
law applicable is the same as the Indian law. In the 
‘present instance the English law is radically different 
from the Indian law, and the cases quoted are therefore 
entirely inapposite. Under the English Act of 1897 
[section 1, sub-section (2) (c)] the employer is liable to 
pay compensation, provided that if it is proved that the 
injury to a workman is attributable to serious and wilful 
misconduct of that workman, any compensation claimed 
in respect of that injury has to be disallowed, and the 
English Acts of 1906 [section i, sub-section (2) (c)} 
and- 1925 section 1 (2) proviso (bd) also disallow any 
compensation for injury attribr table to serious Sake 
_ wilful misconduct .of a workman, but excep? cases. 
where the injury results i in death or serious disablement, 
The case of White-head v. Reader: (4), which was 
({) (1901) 2K. B..48, 
on A . B.4 
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decided under the Act of 1897, was a case where ‘a 
carpenter had as part of his duty to sharpen his 
tools on a grindstone rotated by machinery. He had 
received orders not to touch the machinery, but tried to 
replace the band that rotated the machinery despite 
those orders, and in ‘doing so was injured. It was 
found that his forgetting the order as to not touching 


‘the machinery was not unnatural, and might well be 


regarded as a venial act, and not as serious and wilful 
misconduct, and that, therefore, he was entitled to 
compensation. Mawdsley v. West Leigh Colliery Co., 
‘Lid. (1) was a case decided under the Act of 1906, 
where the workman died, and therefore the question of 


‘wilful misconduct did not arise. Other similar cases 


cited need not be discussed. 

Under the Act in force in Burma, the sole question 
is whether the workmnan wilfully disobeyed a rule 
devised for the purpose of securing the safety of 
workmen, and not whether that disobedience amounted 
tO misconduct, serious or otherwise. 

‘For the reasons given this appeal must be dismissed 


with costs. 


BacuLty, J—I agree. Had the appellant in a. 
moinent of forgetfulness put out his hand and touched 
some machinery he had been forbidden to touch then 
it might have been regarded as something less than 


. wilful disobedience, it might pethaps have been some- 
thing more in the nature of momentary forgetfulness. 


In the present case the man had to climb up a matter 
of 11 or 12 feet: Sucha climb cannot be. done 
instantaneously, and doing that must be re garded. as 
showing that his meddling with the machinery he had 
been forbidden to touch was wilful disobedience, 


(1) Buttérworth, Vol. 5, p. 80. 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Goodman Roberts, Kt. Chief Justice, Mr. Justice Mya Bu, 
and Mr, Justice Duikiey 


P. B. BOSE 
v. 


M.R.N. CHETTYAR FIRM AnD ANOTHER.” 


Conversian—Negligence — Negligence per se wot actionable—Strauger's clains for 
damages—Landlord aud tenant of agricultural land—Clain of liex on 
crops far reni—-Sate of crops by Cowrt receiver—Landlora’s suit for conver- 
shou—Joiuder of defendants 1 one sail for breach of contract and tort—- 
Appetiate Courts decrce---}iffuct ot: person not a party to the appeal-~ 
Civil Procedure Code, O. 1, r. 3, O. 44, #7. 20. 35. 

Apart from special contract, a landlord of agricultural land has no charge 
or Ticn of any kiud on the crop grown by his tenant for the payment of his 
rout. The landlord is not the owner of the produce of the Iand, nor in 
possession of the produce or entitled to immediate possession of it, and cannot 


' maintain a suit for conversion of the crop. A suit by the landlord does not * 
lie agains! the receiver of the crop appointed by a.Court who has sold it, - 


_whether negligently or otherwise, or against the person at whose instance the 
receiver was appointed. 

The Jaw takes no cognisance of carelessness in the abstract. It concerns 
itself with carclessness only where there is a duty to take care, and where 
failure in thal duty has caused damage. 

Graut y. Australian Knitting Mills, Lid. (1936) A.C. 85; EK’ Alister a 
Stevensorm, (1932) A.C, 562, referred to. 

O.4,r.3 of the Civil Procedure Code perinits the joinder of two defen- 
dants in one suit, the claim against one being under a contract and- agains! 
the other in tort under the conditions therein specified. 

Graui vy. Austtaliaiz Kuitling Milis, Ltd., (1936) A.C. 85, referred to. . 

Rule 33 of Order 41 of the Civil Procedure Code must be read together 
with rulc 20 of the same Order, and so a decree cannot be made by an 
appcilaic Court affecting a person who is not before the Court. 

VP Li, Chetiv v. Scethai Acta, LOR. 6 Ran. 29 (P.C), referred to. 

Per BR OBEKTS, C.J.—A stranger who has no right to.sue for conversior 
cannsi ran action for damages for negligence because the damage 
from 2 pee ul conversion resulis in the owner in possession being unable to 
fulht his contractual obligations. - : 

Third parties cannot sue for negligence upon the same facts as those on 
which an undisputed owner in actual possession can maintain an action for 
trover ; since it would be said that whenever the seizure was wrongful there 
was 2 want of caré in making it. 








* Letters Patent Angel No. 1 of 1937 arising out of Civii Second Appeal 
No, 84 of 1936 of this Court. 
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P. K. Basu for the appellant. The Ist respondent 


P. B. Be Bose has no right to sue the appellant and the receiver in 


M. R N. 
CHETTYAR 


FIRM. 


tort. The crops did not belong to the Ist respondent, 

and simply because he expected his tenant to pay him 
the rent out of the crops, he cannot sue the appellant 
or the receiver for conversion. The landlord had 
no claim, charge or interest over or in the property 
disposed of. If negligence is alleged, no duty by the 
appellant towards the Ist respondent has been estab- 
lished. The 1st respondent in suing his tenant for rent 
had no right to join the appellant and the receiver in 
the suit basing his claim against the latter on tort. 

Rule 33 of O. 41 of the Civil Procedure Code 
must be read with rule 20 of the Order. An appellate 
Court cannot dismiss a suit decreed against a person 
who is not a party before it. V.P.R.V. Chokalingam 
Chetty v. Seethai Achi (A). 7 


_Chari for the 1st respondent. In his mortgage suit 
against the tenant the appellant included a piece of land - 
which did not belong to the tenant but belonged +o the 
‘landlord, the 1st respondent. He got the receiver to 
take and sell the paddy from this land. By this act of | 
negligence he prevented the tenant from paying the 
rent to the landlord.. The appellant owed a duty to see 
that the landlord was not deprived of his rent. The 
appellant knew that the rent due to the landlord would 
be paid out of the paeny and he had no right to dispose 


it of. 
There is a clause in the fendh oy agreement to the 


effect that the tenant was not to sell or mortgage the 


paddy before first paying, out of the produce, the rent 


due ‘to the landlord. The. appellant could only deal 
with the paddy subject to the inal of the landlord 


over it for his rent. 





d) LLR. 6Ran.29.° ~ 
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A.R.M.A.L.A. Chettyar Firm v. Pillay (1); 
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S.M.LR.M. Firm y. P.L.A.R.M. Firm (2); O.P. Naidu v. P. B. Bose 


N.K. Chettyar Firm (3). 


P.K. Basu in reply. The Ist appellant had no 
notice of the alleged agreement. 


DUNKLEY, J.—This is a special appeal, under clause 
13 of the Letters Patent of this High Court, on a 
certificate granted by Baguley J., in Second Appeal 
No. 84 of 1936. Ali parties are agreed that on this 
certificate the whole appeal is open to our consideration 
and in deciding the questions of law involved we are 
-in the same position as was the learned Judge who 


heard the second appez!. J mention this point because. 


it is of importance owing to the changes in the positions 
of the parties during the course of the various proceed- 
ings. 

One Po Tun, purporting to be the owner thereof, 
mortgaged by simple mortgage 154 acres of agricultural 
land to one P.B. Bose. After the execution of the 
mortgage deed, in litigation between Po Tun and the 
M.R.N. Chettyar Firm it was decided that the M.R.N. 
firm was the real owner of 38 acres, out of the 154 
acres mortgaged by Po Tun.to Bose, and was entitled 
to possession thereof. This fact was brought to the 
knowledge of Bose, who ceased thereupon to have any 
interest as mortgagee in these 38 acres. A portion of 
“the area mortgaged to Bose was cultivated by Po Tun 
himself and the remainder was leased by Po Tun to 
tenants. Po Tun remained. in occupation of the 38 
acres, to which the M.R.N. firm had established its 
title, as the tenant of that firm. 

Bose subsequently brought a suit on his mortgage 
(Civil Regular No. 15 of 1934 of the Assistant District 


(1) L.P, Ap. No. § of 1933, H.C. Ran. (2) L.P, Ap, No. 7 of 1935, H.C, Ran, 
(3) A.LR. (1936) Ran. 488. 
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Court of Pyapén) and at the same time applied for the 
appointment of a receiver to collect the produce and 
rental paddy of the mortgaged lands (Civil Miscel- 
laneous Case No. 17 of 1934 of the Assistant District 
Court of Pyapén). Bose, by a careless error, brought 
his mortgage suit in respect of the whole area of 154 
acres, and his application for the. appointment of a 
receiver was made in respect of the crops and rents of 
the whole area, the 38 acres being treated in the appli- . 
cation as land which Po Tun was himself working as 
owner. The application for appointment of receiver. 
was granted and U Ba Shwe, Bailiff of the Township 
Court of Kyaiklat, was appointed receiver. He, in - 


accordance with his order of appointment, proceeded 


to collect the whole crop grown on the 38 acres owned 
by the M.R.N. firm. The agent of the firm protested 
to the receiver, who referred him to the Court, and the 
agent then approached Bose, who at once made an 
application to the Court to release the crops grown on 
these 38 acres from the custody of the receiver, and an 
order was made accordingly. But when the order was 
communicated to the receiver he had already sold the 
whole of the crop and had, according to his own allega- 
tion, paid away the whole of the proceeds of the sale 
in meeting the expenses of collecting the crop. 

The M.R.N. firm then brought a suit for the recovery 
of the rent of these 38 acres in Civil Regular No. 161 of 
1935 of the Township Court of Pyapén. Three defen- 
dants were impleaded in this suit, Po Tun on his 
contract to pay the rent and P. B. Bose and the receiver 
in tort. The cause of action against Bose and the 
receiver is set out in paragraph 6 of the plaint as 
follows : ; 


“That the plaintiff submits that the 2nd and 3rd defendants 
had no right to the rents in respect of the aforesaid land and the 
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realisation and appropriation thereof by them amount to wrongful 
conversion on their part.” 


In the Township Court the M.R.N. firm obtained a 
decree against Po Tun for the amount of the rent due, 
but the suit against Bose and the receiver was dismis- 
sed. Po Tun did not appeal against the decree passed 
against him, but the M.R.N. firm appealed in regard to 
- the ‘dismissal of the suit against Bose and the receiver, 
and Po Tun was joined as a respondent in this appeal 
(Civil Appeal No. 44 of 1935 of the Assistant District 
Court of Pyapén). The learned Assistant District 
Judge allowed tlie appeal on the ground that 


“il is now- settled law that a landicrd has a sort of charge on 
the rental paddy and he can follow it in the hands of a third 
party who takes it with notice of the charge”, 


‘and he decreed the suit against Bose and the receiver: 
They, in their turn, then brought Second Appeal 
ca 84 of 1936 of this High Court against the judgment 

und decree of the Assistant District Court, and joined 
the M.R.N. firm: as the only respondent; Po Tun was 
not a party to this second appeal. 

Baguley J. in his judgment in the second appeal, 
with respect, rightly pointed out that, apart from a 
special contract, a landiord of agricultural land has no 
charge or lien of any kind on the crop grown by his 
tenant for the payment of his rent. The produce of the 
jand belongs to the tenant, who is in occupation of the 
land and by his labour and skill grows the crop, and, 
unless there is an agreement te the contrary between 
the landlord and the tenant, the landiord has no right 
to require that his rent shal! be paid before the tenant 
disposes of the produce. 

The learned Judge then proceeded ie examine the 
liability of Bose and the receiver in tort, and came 
to the conclusion that both were liable in tort to the 
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M.R.N. firm, and confirmed the decree of the Assistant 
District Court against them, although on other grounds. 
Against this judgment P.B. Bose obtained a certi- 
ficate for further appeal, and joined the M.R.N. firm 
and the receiver as respondents, and this is the appeal 


_which is now before us for decision. 


In the second appeal the learned Judge did not 
specifically state the grounds on which,he’ held that the 
M.R.N. firm had a right of action against the receiver, 
but, if I understand his judgment correctly, he -held that 
the receiver was liable for conversion. Certainly the 
receiver was not guilty of any negligence and therefore, 
if there is any right of action against him, it must be 
for conversion. The suit against the receiver must, 
in consequence, be dismissed on the very simple ground 
that the plaintiff, the M.R.N. firm, was not the owner 
of the produce of the land, nor was the firm éver in 
possession of the produce or entitled to the immediate 
possession of it, and therefore the firm could not main- 
tain an action of conversion in respect of the produce. 

If the pleadings were construed strictly, the above 
ground would be sufficient to dispose of the claim 
against P, B. Bose also because the plaintiff, as I have 
set out, specifically charged Bose with being guilty of 
conversion, and the plaintiff is not entitled to succeed 
on a cause of action based on negligence, which is an 
entirely different cause of action to that which he set up 
in his plaint. . But the learned Judge in ‘second appeal 


construed the pleadings with the utmost liberality and 


examined the liability of Bose on the ground cf 


negligence and held that he was liable on this ground, 


It therefore behoves us to consider whether the M.R.N. 
firm could maintain an action in negligence against 
P. B. Bose. That Bose showed want of care in making 
his incorrect’ application for the appointment of a 
receiver, and that it was owing to this want of care that _ 
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the crop grown on the M.R.N. firm’s land was soid, and 
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in consequence the M.R.N. firm has been in fact unable P. B. Bose 


to recover the rent from Po Tun, cannot be gainsaid ; 
but negligence per se is not actionable. In the recent 
case of Grant v. Australian Knitting Milis, Limited 
and others (1) their Lordships of the Privy Council 
stated the law as follows : 


“The mere fact that a man is injured by another's act gives in 
itself no cause of action : if the act is deliberate, the party injured 
will have no claim in law even though the injury is intentional, so 
long as the other party is merely exercising a legal right : if 
the act involves lack of due care, again no case of actionable 
negligence will arise unless the duty to be careful exists.” 


In M’ Alister (or Donoghue) v. Stevenson {2),.a decision 
of the House of Lords which was discussed and adopted 
by the Privy Council in Grant v. Australian Knitting 
Mills, Limited (1) Lord Macmillan said in the course of 
his speech : 

“ The law takes no congizance of carelessness in the abstract. 
It concerns itself with carelessness only where there is a duty to take 
care and where failure in that duty has caused damage. In such 
circumstances carelessness assumes the legal quality cf negligence 
and entails the consequences in law of negligence. * * * * 
The cardinal principle of liability is that the party complained of 
should owe to the party compiaining a duty to take care, and that 
the party complaining should be able to prove that he has suffered 
damage in consequence of a breach of that duty.” 


In order, therefore, that the M.R.N. firm may 
succeed on the ground of negligence against Bose, it 
must be established that in the circumstances of this 
case Bose owed a duty to the firm to take reasonable 
care. The legal conception of the word “ duty ”’ has, 
no doubt, been widely extended by recent decisions. 
The most authoritative exposition of the present law is 





{1) {1936) A.C. 85, 103. - 2) (1932) A.C. 562, 618, 619. 
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to be found in the speeches delivered in M’Alister (or 
Donoghue) v. Stevenson (1). Lord Aitkin in the course 
of his speech said (at p. 580) : 


“You must take reasonable care to avoid acts or omissions 
which you can reasonably foresee would be likely to injure your 
neighbour. Who, then, in law is my neighbour? The answer 
seems to be—persons who are so closely and directly affected by 
my act that I ought reasonably to have them in contemplation as 
being ‘so affected when I am directing my mind to the acts or 
omissions which are called in question ” 


Lord Macmillan said (at p. 619) : 


“What, then, are the circumstances which give rise to this 
duty to take care? .In the daily contacts of social and business 
life human beings are thrown into, or place themselves in, an . 
infinite variety of relations with their fellows ; and the law can 
refer only to the standards of the reasonable man in order to 
determine whether any particular relation gives rise to a duty to. 
take care as between those who stand in that relation to each 
other.” : 


What are the facts of this case upon which it is said 
that Bose owed a duty to the M.R.N. firm? There 
was an agreement of tenancy between Po Tun and the 
firm; it is an incomprehensible document, but it 
might be construed as containing an undertaking by 
Po Tun not to dispose of any part of the crop until the 


rent had been paid. If Bose had had notice of this 


agreement it might be (although it must not be under- 
stood that I express any opinion on this point) that he 
would be under a duty to.see that the rent was paid 
before at his instance a receiver took possession of the 
crop ; but it is common ground that Bose did not have 
notice of this-agreement. The only ground on which 
an attempt has been made to base the existence of such 


(1) (1932) A.C, 562. 
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a duty is the assertion of the existence of a vague 
custom, of which there is no evidence, that landlords 
of agricultural land in Burma generally expect to be 
paid their rent out of the produce of the land. 
Adopting the language of Lord Atkin, does the 
existence of this general expectation on the part of 
landlords, if it does exist, cause the M.R.N. firm to be 
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so closely and directly affected by the act of Bose in - 


applying for the appointment of a receiver that Bose 
ought reasonably to have had the firm in contemplation. 
as being so affected when he was directing his mind to. 
the making of his application? The answer to this 
question must clearly be in the negative ; otherwise 
the result would plainly be that every purchaser from a. 
_ tenant of the latter’s crop would be liable to an action 
in negligence if, before making his purchase, he did not 
first satisfy himseif that the tenant had paid his rent, a 
proposition which on the face of it is absurd. The 
conclusion therefore is that in the circumstances of 
this case Bose owed no duty to the M.R.N. firm, and 
therefore the M.R.N. firm could not maintain an action 
in negligence against Bose. 

‘We have had cited to us certain unreported 
decisions of this Court regarding the rights of a 
judgment-creditor who attaches the crop. of his 
judgment-debtor, who is a tenant of the land which he 
_ cultivates, but these decisions have no bearing on the 
“present case. They proceeded on the ground that the 

judgment-creditor could attach only the right, title and. 
interest of the judgment-debtor in the crop, and in this 
sense the judgment-creditor “ steps into the shoes”’ of 
the judgment-debtor and is bound by the contracts. 
entered into by the judgment-debtor in regard to the 
crop. An application for the appointment of a receiver 
is on an entirely different footing, for the receiver holds 
the property subject to the orders of the Court and 
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not for the benefit of any particular party ; Ma Joo Tean 
and another v. The Collector of Rangoon (1). 

It has been brought to our notice that the learned 
Judge, purporting to act under Order 41, rule 33, of 
the Code of Civil Procedure, has in his judgment made 
an order affecting a person who was not a party to the 
second appeal, in that he has dismissed the suit as. 
against Po Tun who, as I have said, did not appeal in 
respect of the decree which wasipassed against him. 
The learned Judge appears to have thought that there was 
a misjoinder of defendants in the original suit, and that 
a decree based on a breach of contract against one 
defendant and a decree for damages in tort ‘against 
another defendant cannot be made in the same suit.. 
With the greatest respect, this is a misconception of 
the law. There was no misjoinder of defendants in this 
case ; the provisions of Order 1, rule 3, of the Code of 
Civil Procedure cover the joinder of the three defendants 
in the suit in the Township Court. There is no reason 
why a decree for damages for breach of contract against 
one defendant and a decree for damages in tort against 
another defendant should not be passed in the same 
action ; in Grant v. Australian Kniiting Mills, Limited 
(2) the Privy Council made a decree against the retailer 
of the underwear for breach of contract and against the 
manufacturer of the underwear in tort. Our difficulty,. 
however, is that Po Tun is not a party to the appeal 
before us ; but. it is, we think, necessary that we should 
point out that in V.P.R.V. Chokalingam Chetty v. Seethai 


_Acha and others (3) their Lordships of the Privy 


Council laid down that rule 33 of Order 41 of the Code 
of Civil Procedure must be read together with rule 20 
of the same Order, and that a decree cannot be made 





(1) (1934) LL.R. 12 Ran. 437. (2) (1936) A.C. 85, 103. 
-(3) (1927) LL.R. 6 Ran, 29. 
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by an appellate Court affecting a person who is not 
before the Court. The order dismissing the suit 
against Po Tun was made without jurisdiction, and we 
must therefore point out that it is of no effect and 
cannot be acted on ; that is, the decree of the original 
Court against Po Ton Stands. 

As regards P. B. Bose and the receiver U Ba Sines 
this appeal is allowed, the judgments and decrees of 
the Assistant District Court, Pyapén, on first appeal 
and -of this Court on second appeal are set aside, 
and the judgment and decree of the Township Court 
of Pyapon, dismissing the suit as against them is 
restored with costs in their favour in all Courts. We 
assess the advocate’s fee in this Court at ten gold 
mohurs. 


Roserts, C.J.—I have had the advantage of reading 
the judgment of my brother Dunkiey in this case. It 
sets out the facts in detail and reaches conclusions with 


_ which I entirely agree. It is therefore necessary to say’ 


only a very few. words. 

The respondents the M.R.N. Chettyar Firm were 
the landlords of Po Tun, but they had no lien or charge 
upon his crop, as has been pointed out by the learned 
Judge in second appeal. They had no right to its 
possession though it is true that in the normal course 
of events the tenant would be enabled to pay his rent: 
out of his crop. Accordingly a seizure of the crop of 
which Po Tun was the undisputed owner, and of which 
he was in actual possession could give no one except 
Po.Tun himself the right to maintain an action for 
damages for conversion. 

Negligence i in law is the breach of a duty to take. 
reasonable care ; and want of care is therefore only 
actionable at the suit of a person who- has suffered. 
damage because the defendant has acted in breach of a. 
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common law duty towards him, or of a statutory duty 
towards the public at large or a class of the . pubis of 
which he isa member. | 

The seizure of Po Tun’s crops may have been a 


_ conversion actionable at his suit but it is mistaken law — 


to say that a stranger who cannot maintain an action 
for conversion, can maintain an action for damages for 
negligence because the damage from a ‘wrongful con- 
version.results in the owner in’ possession being «unable 
to: fulfil, his: contractual obligations. To hold this, 


-would in éffect be to enable third parties to sue for 
negligence upon the same facts as those on which an . 


undisputed owner in actual. possession can maintain an 
action for -trover : sincé it would be said that whenever 
the seizure was.wrongful there was a want of care in 
making it. It seems to.me that a test to be applied is 
to examine. the nature of the rights of the M.R.N. 
Chettyar Firm ‘against Po Tun if there had been no 
seizure by the receiver and Po Tun had kept.the 
paddy and not sold it: The firm might have had an 


action ex contractu for the. rent, but not an action’ of 


detinue, because they had no right to the possession of 
the crop, nor was there any contract of bailment. I 
have examined the contract of. tenancy in this case. . 
with some care. Itisina printed form but its provi- 
sions. are far from clear, and it seems a pity that 
agreements of this kind should not, if they cannot be 
drawn up under legal advice, at least follow precedents 
from which the legal position can be ascertained 
clearly. The contract in this case does not state that 
any paddy shall be the property of the paddy land 
owners until the rent is paid, but it contains a covenant - 
by the teriants to deliver good paddy measured in the 
baskets of the paddy land owners at such place as may- 
‘please the latter, and a covenant not to alienate or use 
any@paddy tillthe rent is paid. . Under it therefore 
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the paddy belongs to the tenant and an actionable . 
wrong suffered by Po Tun. at the hands of third parties 
in respect of his paddy is thus no concern of the 
M.R.N. Chettyar Firm at all. 

The learned trial Judge in second appeal thought 


that Bose should have had the firm in contemplation © 


when he had notice that part of the land had passed to 
their possession and ownership. It ‘had in fact passed 
into their ownership but Po Tun was their tenant in 
occupation and the crops belonged-tohim. I therefore 
agree with my learned brother Dunkley that this appeal 
should be allowed in the terms stated by him in his 
judgment. And I also. agree that the’ order made in 
second appeal dismissing the suit against Po Tun was, 
for the reasons stated by my learned brother, without 
jurisdiction and is of no effect. 


: Mya Bu, J—I have had the advantage of reading 
the judgments of my learned brother, Dunkley ‘J., and 


of my Lord, the Chief Justice. I concur in their 


conclusions and have nothing more to add. 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice My ‘ya Bu, 
and Mr. Justice Dunkley, : 


K.L:C.T. CHIDAMBARAM CHETTYAR 
v. 
AZIZ MEAH AND OTHERS.* 


Mortgage by. deposit of title-deeds—Documents of title—All or most material 
documents not niecessary—Documents showing title in depositor—Deceds 
relating to property mortgaged—Intention of creating-security—Graut from 
Government to mortgagor's transferor—Transfer of Property Act, s. 58 (£), 

In order to create a valid mortgage by deposit offtitle-deeds, under s. 58 (f} of 
the Transfer of Property Act, it is not necessary that the whole, or even the 
most material, of the documents of title to the property should be deposited, 
nor that-the documents deposited should-.show a complete or good titlein the 
depositor. It is sufficient if the deeds deposited. bona fide relate to the property 
or are material evidence of title, and are shown to have been se ea with the 
intention of creating a security thereon, 

A deposit with the intention to create a security of a deed. of grant of land 
by Government to the mortgagor’s transferor is sufficient to createa mortgage, 
and this document coupled witha certificate. by the revenue surveyor recording 
an oral transfer of the land from the original grantee to the mortgagor and a 
number of tax tickets showing revenue being paid by the mortgagor, all go to 


_ disclose an apparent title in the mortgagor to the land. 


Dixon v. Muckleston, 26 L.T.R. 752-8 Ch. Ap. 155; Bhupendra Nath v.. 
Wajihunnissa Begum, 2 Pat. L.J. 293 ; Elizabeth Toomey v. Bose, 1.L-R. 7 Pat. 
520 ; Lacon v. Alien, (1856) Ch. 3 Drewry 579; Official Assignee, Madras v. 
Rasudcvadoss, I:L.R. 48 Mad. 454; Pranjivandas Mehla v. Chan Ma Phee, 43 
LA. 122; Roberts v. Croft, 24 Beav. 223=(1857) 2 De G & J. 1; Surendra- 
mohan v. Banerji, 1.L.R. 59 Cal. 781 ; V.E.A.R.M, Firm v. AxK.R.M.M_.K, Firm, 
LL.R.7 Ran. 28 ; Ex parte Wethercll, 11 Ves. J. 398, referred to. 

V.E.R.M.A.R.:Chettyar Firm v. Ma Joo. Tean, 1.L.R. 11 ‘Ran. 239, dicla 


dissented from. 


P. K. Basu for the appellant. The documents 
deposited - with the appellant by the mortgagor were 
sufficient to create a mortgage within ss. 58 (f) and 59 
of the Transfer of Property Act. There was a Govern- 
ment grant of the land in favour of the mortgagee’s 
predecessor in title in 1903. The deposit of this title 





* Civil Second Appeal No. 373 of 1936 from the judgment of the District 
Court of Amherst in Civil Appeal No. 58 of 1936. 
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deed alone is sufficient to create a mortgage. In £918 
the grantee sold the land to the mortgagor by delivery 
of possession. Thereisa record of the revenue surveyor 
(pyatpaing) of the oral sale reported to himby the parties. 
There are ‘also revenue receipts showing that the 
mortgagor has been paying the revenue and that he is 
in possession of the land since the date of sale to him: 
The lower courts dismissed the suit on the preliminary 
- ground that the documents were not documents of 
title within s. 58 (f) of the Transfer of Property Act 


relying on the decision of Page C.J. in V.E.RILA.R. 


Chetlyar Firn: v. Ifa Joo Tean (1). The sole point for 
decision in that case was whether a tax receipt by itself 
was a document of tithe or not. The learned Chief 
Justice went on to criticize a number of English cases 
of high authority which lay down the law which is still 
good law iri England and has not been overruled by 
any appellate tribunal. The law is the same in Burma. 
The observations of Page C.].. are obifer. Tt is not 


necessary that to create a mortgage all the title deeds: 


in respect of the property should:be deposited, or that 
they should show titic in the mortgagor to the property. 
Both English and Indian authorities lay down the same 
law. 

Ex parte Wethierell (2) ; Lacon v. Alien (3); Roberts 
v. Croft (4) ; Dixon v. Muckleston (S}. The decisions. 
-in the last two cases were upheld on appeal. Suren- 
dramohan Ray v. Mokendranath Banerji (6) ; Bhupen- 
dra Nath Basu v. Wajihuunissa Begun: (7); Elizabeth 
Tooncy v. B. N. Bose (8) ; Official Assignec of Madras 
v. Doss (9); Halsbury’s Laws of England, Vol. 23, 


(1} LL, 11 Ran. 239. ; (5) 26 LTR. 752. 


(2) 32 E.R. 114i = 11 Ves. J. 398, (6) LL.B. 59 Cal, 781. 
13) 106 RR. 443 =3 Drewry 579. (7) 2 Pat. LJ. 293. 


(8) LL.B. 7 Pat. 520. 
(9) LTR. 48 Mad. 454, 


(4) 24 Beav. 225. 
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p. 234 ; Fisher’s Law of Mortgage, 7th Ed. pp. 18, 19 ; 
Coote, Law of Mortgages, p. 93. Sir Dinshah Mulla’s 
Transfer of Property Act, p. 348. In Pranjivandas 
Mehta v. Chan Ma Phee (1) the legality of the 
mortgage was never questioned though the title deeds 
deposited showed the title of the mortgagor's parents 


and not of the mortgagor. There is also a Bench 


decision of this Court binding upon Page C.J. but 
which was not brought to his notice. V.F.A.R.M. 
Firm v. A.K.R.M.M.K. Firm (2). 


Eunoose for the respondents. There is a dispute as 
to whether the documents relate to the land in suit. 
The case must be remanded for evidence. 


DuNx&LEY, J.—The suit out of which this second 
appeal arises has been brought on an alleged mortgage 
by deposit of title deeds, by the plaintiff-appellant 
against the defendants-respondents. The first and . 
second defendants-respondents are the alleged mort- 
gagors. The third defendant-respondent is a subsequent 
mortgagee by a registered deed. Admittedly, the first 


-and second respondents executed a promissory note in 


favour of the appellant and handed over to him certain 
documents, but they deny that any mortgage by deposit 


_ Of title deeds was thereby created, and all three respon- 


dents contend that the documents.in question are not 
“documents of title’? within the meaning of section - 


-58 (f) of the Transfer of Property Act. 


The suit was dismissed by the Subdivisional Court 
of Moulmein on the preliminary: issue that the docu- 
ments relied upon by the plaintiff-appellant in support 
of his mortgage are not documents of title to immovable 
property, within the meaning of that expression as used 
in section 58 (f) of the Transfer of Property Act. This 








(1) 43 LA. 122. (2) LL.R. 7 Ran, 28, 
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decision has been upheld on first appeal to the District 
Court. It is against these concurrent decisions on this. 
point of law that the present appeal has been filed. 
Both Courts relied upon the judgment of Page C.]. 
in V.E.R.M.A.R. Chettyar Firm v. Ma Joo Tean and 
others {1). The question for decision in that case 
was whether a receipt for payment of revenue, 
commionly called a “‘ tax receipt ”, is a document of title, 
within section 58 (f) of the Transfer of Property Act, 
and that -case is authority only for the proposition that 
a “tax receipt” by itself is not such a document of title. 
In the course of his judgment Page C.J. further made 
observations which appear to dissent from the judgments 
in certain English cases of high authority, and he 
concluded {at page 256) that the document, or 
documents, of title deposited must not only relate to 
- the mortgagor's title to the property, but must disclose 
an apparent title in the mortgagor to the property or to 
some interest therein. It is upon this conclusion that 
the lower Courts have relied. 
These observations were obifer, as being unneces- 
sary for the decision of the point before the learned 
Chief Justice, and from these dicta we are compelled 
with the greatest respect to express our dissent. In our 
opinion, the correct statement of the law is that in 
order to create a valid mortgage by deposit of title 


deeds, under section 58 (f) of the Transfer of Property. 


Act, itis not necessary that the whole, or even the 
most material, of the documents of title to the property 
should be deposited, nor that the documents deposited 
should show a complete or good title in the depositor. 
It is sufficient if the deeds deposited bona fide relate to 
the property or are material evidence of title, and are 
shown to have been deposited with the intention of 





(4) (1933) LL.R. 11 Ran. 239. 
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creating a security thereon. The law in regard to 
these “ equitable ’’ mortgages is precisely the same in 
England as itis in India, and there is ample English 
authority for this view. See, Ex parte Wetherell (1), 
Lacon v. Allen (2), Roberts v. Croft (3).and Dixon Vv. - 
Muckleston (4). The decisions in Roberts v. Croft (5) 


-and Dixon v. Muckleston (6) were upheld on appeal to 
.the Lord Chancellor. In these appeals it was pointed 
‘out that if the mortgagee was. guilty of negligence in . 
_ allowing the mortgagor to retain in his possession some _ 


of the documents of title and thereby enabled the 
mortgagor to commit. a fraud by holding himself out 


as unincumbered owner of the property, although the 


mortgage would still be good, the mortgagee’s interest 


might be postponed to an interest vested.in another by 


a later transaction (per Lord Seiborne L.C: in Dixon 
v. Mucklestom), but that point does not arise for decision ~ 
in the present case. The correctness of these decisions. 
have never been questioned in the English Courts, and. 
they have been impliedly followed by their Lordships 


of the Privy Council in Pranjivandas Mehta v. Chan 


Ma Phee (7), an appeal from the Chief Court‘of Lower 


- Burma, where the legality of a mortgage by deposit 


of title-deeds was not even questioned although the 
documents deposited sufficed to show an apparent title 
to the mortgaged property in the. mortgagor’s parents 
only and not in the mortgagor. They have been - 
followed by several Indian High Courts, Surendra- 
mohan Ray Chaudhuri v. Mahendranath Banerji (8), 
Bhupendra. Nath Basu v. Mussamat Wajihunnissa 
Begum (9), Miss Elizabeth May Toomey v. Bhupendra 





(1) (1805) 11 Ves. J. 398. (5) (14857) 2 De G-& J. 1. 

(2) (1856) Ch, 3 Drewry 579. (6) (1872-73) 8 Ch. Ap. 155. 

(3) (1857) 24 Beav. 223. (7) (1916) 43 LA. 122 ; LL.R. 43 Cal, 895. 
(4) (1872) 26 L.T.Rv 752. (8) (1931) LL.R. 59 Cal. 781. 


(9) 2 Pat. L.J. 293. 
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Nath Bose (1) and The Official Assignee of Madras v. 1938 


Basudevadoss Badrinarayan Doss (2). Furthermore, KL.ctT. 

our conclusion is in accordance with the decision Nee? 

of a Bench of this Court in V.E.A.RM. Firm v, CBeu*R 

A.K.R.M.M.E. Firm (3), a decision which. was bind- 422 Mzan. 
Ir Nga Lun vDowxzey, J. 

Thawmgs)); b ut which does not appear to have been 

x brougit to his notice, co 

.-.. Now, for the purpose in-hand, we must assume that: 

“the documents deposited ‘with the plaihtiff-appell ant 

relate to the land,iz suit, although this is enied by the 

defendants-réspunidents and is a fact which will fall to 

‘be decided by Nhe original Court. The documents 

- consist of a decd of grant of the land, dated the: 28th 

May, 1993, 1 in favour of one Ne. Kyaw, 2 record I by the 

“revenue surveyor of 2 report, made to him by the 

parties on the 2nd October, 1918, of an oral sale by 

Ne Kyaw to the first respondent, Aziz Meah, and a series 

of tax receipts showing that Aziz Meah has paid the 

land revenue on the land transferred since 1918, and, 

therefore, raising a  peeeemipies that Aziz Meab has 

’ been in occupation of and since the date of the 

oral sale. The deed of grant is plainly 2 document 

Which is material evidence of title. A deposit of this 

document alone me th the requisite int sacs to create 

a security would, therefore, be sufficient to create a 

mortgage by deposit of title-deeds. But I am prepared 

to go further in the present case and to say that when 

all these documents are considered together. (and ¢ hey 

must be so considered) they suffice to disclose an 

apparent title in the mortgagor to the. property. The 

judgments and decrees of the Subdivisional Court of 

Moulmein and of ihe District Court of Amherst on first 

appeal therefrom are, iherefore, reversed, and the suit 


(1) (1928) L.L.R. 7 Pat. 520. (3) (1928) LL.B. 7 Ran. 28. 
(2) (1924} LLR. 48 Mad. 454. 4) (1935) LL.B. 13 Ran. 578. 


“ 


ing* upon au C.J. [King-Emperor KLES 
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{No. 31 of 1936) is restored to the file of the Sub- 
divisional Court to be heard and decided on the merits 
on the remaining issues. These issues will, of course, 
include inter alia issues on the questions _ of fact 
{1) whether the documents in question relate to the: 
property in suit, and (2) whether the documents. were 
deposited with the intention of creating a security 
thereon. For the former issue the Subdivisional Judge — 
may, with the consent of parties, treat as evidence in 


_ the suit the evidence recorded by him on the remand 


order of this Court, dated the 4th May, 1937. The 
plaintiff-appellant is entitled to an -order for refund 
of the Court “fees paid by him on the memorandum of 
first appeal ‘to the District Court and also on the 
memorandum of second appeal to this Court. The 
costs of both appeals will follow the result of the suit, 
advocate’s fee of the appeal to this Court ten gold 
mohurs, which will include the sum of eight gold 
mohurs awarded by the remand order of the 4th May, 
1937. 


ROBERTS, C.J.—I agree, and I have nothing to add. 


Mya Bu,.J.—The documents enumerated -in my 
learned brother’s judgment, in my opinion, show prima 
facie or apparent title of the mortgagors to the land 
covered by those documents. The grant shows that the 


‘ original owner of the property was the mortgagors’ - 


vendor. The certificate of transfer shows the factum of 
the transfer having taken place about fourteen years 
before the alleged mortgage. Although it is not a valid 
document of conveyance, yet it is useful as showing 


‘that a transfer as a matter of fact had taken place. | 


Then there were tax tickets, or revenue receipts, which 
showed that during the years that elapsed between the 


-transfer and the alleged mortgage.the morigagors were 
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paying the revenue as persons who owned the land, 1938 


All these facts put together show, in the absence of ELC Bee: 


anything to the contrary, that, under section 28, read pater 
with Article 144, of the Limitation Act, the original C**77"4* 
grantee’s right of recovery of the land had been 497 Mes 
extinguished by lapse of time at the time the alleged Mya a Bu, J. 
mortgage was made. In these circumstances, in my 

opinion, the documents enumeraied in my learned 
brother’s judgment are sufficient to show that there was 

prima facie title in the mortgagors to the property 
mentioned in the documenis. For these reasons, I 

agree with the orders proposed by my learned brother. 


ORIGINAL CIVIL. 


Before Rr. Justice Braund. 


U BA THAUNG »v. DAW U anp oTHERs.* 1936 


_— 


‘ - Dec. i. 
Burmese customary law—Keittima adoption—Residence of adopted child with 
adoplive pareits—Residence not essential for adoptiou—Adoption of minor 
child of tender years—-Lack of evidence of fact of edoption—Evidence af 
residence to prove adoption. 
Among Burman Buddhists an adopted child usualiy resides with the 
.adoptive parents, but that is not essential for a valid adoption. 
Ma Mu vy. U Nyun, LL.R. 12 Ran. 634, referred to. 
. On the other hand in case of minor children of tender years, ber other 
-evidence of adoption is lacking, the actual taking of the child by the adoptive 
parent into his or her home is almost essential for proving adontion. 
Conditions of a keittima adoption stated. 
Ma than Nyunu v. Daw Shwe Thit, LL.R. 14 Ran, 557; Ma Then Then 
ve dla Pwa Thif, 1L.R.1 Ran. 451; Ma Ywetv. Ha ie, 36 1.4. 192, referred to. 


Maung Ni (with him Leong) for the plaintiff. 
-_ E Maung (with him Kyaw Dis and Kyaw Myint) 
for the Ist and 2nd defendants. 


J. B. Sanyal for the minor defendants. 
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BRAuND, J.—I have before me two proceedings. 
arising out of the same set of facts. The first is a civil 
regular suit in which a man named U Ba Thaung is the 
plaintiff and in which the defendants are two sisters 
named Daw U and Daw Nu respectively, together with 
two children whose names are Ma Khin Htwe. and 
Maung Mya Han. That suit has as its object the grant 
of letters of administration to the plaintiff to the estate 


of Daw Su, deceased. 


The second of the two proceedings with which I 
am concerned is Civil Miscellaneous No. 37 of 1936 and _ 
it is a petition under Part 10 of the Indian Succession 
Act, 1925, by the two sisters, Daw U and Daw Nu, for 
the grant to them of a succession certificate in respect of . 
the estate of Daw Sudeceased. The facts giving rise to. 
these proceedings are these. 

Daw Su was the relict of a gentleman named. 
U Maung Maung Gyi, who was himself the proprietor 
of the well-known Burmese newspaper “ The New Light 
of Burma.” U Maung Maung Gyi died in September 
1933 leaving his wife, Daw Su, him surviving. Daw Su 
thereupon became the proprietress of “The New 
Light of Burma.” She died on the 13th January 1936. 
and left a considerable estate, valued at over two lakhs. 
‘There were no natural children of Daw Suand her late 
husband U Maung Maung Gyi. 

The present proceedings relate to Daw Su’s estate. 
The first and second defendants in the civil regular suit 
for letters of administration, who are also the applicants. 
in the civil miscellaneous proceeding for a succession . 
certificate, are the two full sisters of Daw Su and, 
failing the establishment by or on behalf of the third 
and fourth defendants in the civil regular suit of the 
status of keittima children of Daw Su, it is conceded 
that Daw U and Daw Nu are the co-heiresses of 
Daw Su’s estate. - 
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The plaintiff in the civil regular suit is U Ba Thaung, 
whose wife, Ma Ma Gyi, was a sister of U Maung 
Maung Gyi, deceased. Ma Ma Gyi died on the -28th 
July 1932 leaving two children by U Ba Thaung, 
namely, the defendants Ma Khin Htwe, a girl now of 
the age of 14, and Maung Mya Han, a boy.now of the 
age of 12. Put shortly, the claim put forward by 
U Ba Thaung in the civil regular suit on behalf of these 
two children is that they were adopted by U Maung 
‘Maung Gyi and Daw Su, or, if not by both of them, 
then by Daw Su alone, in keittima adoption and 
that, accordingly, they arc between them the only 
persons beneficially interested in Daw Su’s estate and, 
accordingly, are the persons entitled to letters of 
administration. 
The suit as originally framed was one between 
U Ba Thaung alone as the plaintiff against Daw U and 
Daw Nu as defendants. Inasmuch as the whole issue 
- involves one single question whether the two children 
are keitlima adopted children or not, it appeared to me 
‘to be impossible to decide that issue in this suit unless 
the two children themselves’ were made parties to it. 
It appeared to me to be impossible, or at any rate, 
most inequitabic, to decide the status of the two 
children in a suit to which they were not parties and, 
accordingly, at an carly stage I required the proceedings 
to be amended and the two children to be added as 
defendants. | 
Those then are briefly the facts which have given 
tise to this case and the issue which arises for deter- 
mination is I think this : ; 
Whether, for the purpose of section 246 of the 
Indian Succession Act, the minor defen- 
dants, Ma Khia Htwe and Maung Mya Han, 
or either of them, are or .is, the keittimea. 
adopted children or child’ of . Daw. Su 
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deceased ; or whether the defendants, 
Daw U and Daw Nu, the sisters of the said . 
Daw Su deceased, or either of them, are or 
is, according to the rule for the distribution 
of the estate of the said Daw Su deceased, 
solely entitled to her estate.” 
Before dealing with the evidence it is One 
desirable, though it is by this time well settled, that 


I should state briefly what is the Burmese Buddhist. - 
Law relating to ketttima adoption. The law of this 


province is to be found ima series of reported cases over 
a number of years and does not, I think, at this stage 
permit of any great doubt. | 

_ Itis quite clear that for a valid keittima adoption no- 
particular ceremony is necessary. A keittima child is 


_ described by section 81 of the Tenth Book of Manukye 


(in the words of Richardson’s translation) : 


Kes As the children of another person adopted permanentiy 
with a promise that they shall inherit which is a matter of public 
notoriety, these are called keik-tee-ma.” 


The translation of the same passage given by the: 
learned author of May Oung’s Buddhist Law is in n these 
terms ; 

“One kind is the boy or girl Galied keittima, which is the 


son or daughter of others taken and brought up, to the knowledge 
of the public, with the intention ‘ we will make the son or daughter 


to receive inheritance and who are well known as such.’” 


It is; I think the fact—and it is fully borne out by 
the authorities—that the conditions of a true keittima 
adoption are first that there shall be an actual taking by 
the adoptive parents of the adopted child with the 
consent of the natural parent or parents {if any) ; 

secondly, that such taking and adoption shall be 
accompanied by a promise (I myself prefer the word 
“intention ”’) that the adopted son or daughter shall 
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receive a share of inheritance from her adoptive parents ; 
and, thirdly, that such adoption shall be a matter of 
public notoriety. 

I have already said that no ceremony of adoption is 
necessary nor is any deed of adoption necessary, though 
resort to both is sometimes had. When there is a 
ceremony or a. deed or both, the question becomes a 
comparatively simple one, for there is, in the ceremony 
or in the deed itself, evidence both of the adoption and 
of the requisite public notoriety. In the gréat majority 
of cases, however, which come to these Courts, there 
is neither ceremony nor deed and what 1s to be relied 
upon to prove, not merely the adoption, but adoption 
in the particular form of keiftima adoption, are the 
various domestic incidents in the lives of the child and 
its adoptive parents, which go to show the fact and 
intention of the adoption. [cannot do better than to 
refer to the words of Lord Dunedin in Ma Ywet 
v. Ma Me (1) : 

It has already been laid down by this Board that, 
. according to the law of Burma, no formal ceremony is necessary 

to constitute adoption. One may go farther and say that, though 
adoption is a fact, that fact can either be proved as having taken 
place on a distinct and specified occasion, or may be inferred from 
a course.of conduct which is inconsistent with any other supposi- 
tion. But in either case publicity must be given to the relation- 
ship, and it is evident that the amount of proof -of publicity 
required will be greater in cases of the latter category, when no 
distinct occasion can be appealed to.” 
And, again, in the later case of Ma Than Thaz v. 
Ma Paw Thit (2) Lord Parmoor says : 

“ There is no special ceremony in Burmese adoption, but the 

adoption must be a matter of publicity and notoriety.” 

What, therefore, the plaintiff has to prove is not 
only the fact of adoption but also the facts of the 





(1) (1909} 36 LA. 192, 195, (2) (1923) LL.R. i Ran. 451. 
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intention to adopt in the keittima form and of the 
public notoriety which is necessary to constitute a 
valid adoption in this manner. These principles 
have I think very recently been considered by my 
learned brother Mr. Justice Ba U, who is more familiar 
with Burmese Buddhist Law than I am, and they 
have not, I think, been dissented from—Ma Than 
Nyun v. Daw Shwe Thit (1). There is one other 


_ question to which I desire to refer to at this stage. 


Though an adopted child usually resides with the _ 
adoptive parents, that is not essential for a valid 
adoption. This has some bearing on the facts as they 
have emerged in this case. The authority for that 
proposition is io be found in the decision of the late 
Chief Justice of the Court in Ma Mu and others v 
U Nyun (2). That case on its facts was a peculiar one: . 
The adoptee was an adult. A formal deed of adoption®™ 
was drawn up and registered but the lady who< 
adopted did not actually come to live in her adog 
parents’ house. In that case, therefore, there. Wasi 
the. formal deed of padoptin ample acne of: the 
adoption itself and the fact of residence with the 
adoptive parents was not in the least necessary to prove | 
adoption. ‘There was ample proof without it. While, 
therefore, this case is authority for the proposition that 
residence with the adoptive parents is not one of the 
legal ingredients of a valid adoption, it is not in the 
least authority against the proposition that, where other 
evidence is lacking, residence with the adoptive parents . 
is, if not essential, at any rate most valuable as evidence. | 
I desire to make clear the difference between 
“residence ” as a component part of the legal conception 











-of adoption (which it is not) and “residence” as meré © 


evidence of adoption. . Ina-<case in which one.is dealing 


(1) (1936) LAR. 44 Ran, 557. (2) (1934) LL.R. 12 Ran. 634. 
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with minor children of tender years there can be no 
doubt whatever that the actual taking of ithe child by 
- the adoptive parent into his or her house is almost 
essential to proving adoption where other evidence is 
lacking. Indeed, I remember: no case of a child’s 
adoption which has not been accompanied by residence 
in the adoptive parenis’ house. 


{His Lordship discussed the evidence and-‘came to 
the conclusion that the plaintiff had altogether failed to. 
establish for the two minors the status of keittima 
adopted children. The conditions of a valid adoption 
were all lacking, and, moreover, the minors never lived 
with the alleged adoptive parents. His Lordship 
dismissed the suit with costs and allowed a joint succes- 
sion certificate to issue to the Ist and 2nd defendants 

_as the sole heiresses of Daw Su deceased. ] 


The plaintiff appealed. (Civii Ist Appeal No. 196 
--ef 1936 and Civil Misc. Appeal No. 120 of 1936). 
Roberts C.J. and Dunkley J., before whom the appeals 
came on for hearing, discussed the evidence and, 
agreeing with the decision of the learned trial Judge, 
dismissed the appeals with costs. In the course of ‘his 
judgment Roberts C.J. said : 
; “It has been argued before us that it is by. no 
means essential that, in these days at least, children 
should live with their adoptive parents. ‘Nor is it 
essential that if they do not do so the proof of adoption 
should be deemed incomplete. Speaking for myself, I 
- am in agreement with that view ; but I think that in the 
case of young children it is a normal characteristic of 
adoption that the upbringing of the children adopted 
' should be undertaken by the adoptive parents and that 
where. this is not done one must look carefully at the 
surrounding ‘circumstances to see whether, when the 
normal characteristics have been departed from, there 
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is ‘still sufficient proof of the factum of adoption 


‘remaining.’ * : 


And Dunkley J. added : 
“Tt has been strenuously argued before us that 
there is no reason why adopted children should live in 
the house of their adoptive parents, but, of course, in 


‘the casé of adoption of young children that would be 


the natural consequence of adoption. But in any case 
the acid test of an adoption is that the children should 


leave the family of their natural parents and join the 


family of their adoptive parents, and, consequently, it 
seems to me that in a case of a keittima adoption it is 


‘essential that the adoptive parents should, from the date 


of the adoption, make themselves responsible for the 
up-bringing of the children.” 


APPELLATE CIVIL. | 


Before Mr. Justice Mva Bu, and Mr. Justice Sharpe. 


MAUNG SIN v. MAUNG BYAUNG ann OTHERS.* 


Final order—Order remanding casc for trial—Respondent’s claim to properly 
against applicant re-opened—Appeal to His Majesty in Council—Civil 
Procedure Code, s.-109 {a). - : 

The 4th respondent sued the petitioner (brother of her deceased husband) 
for possession of the share of her husband or of him and her in certain proper- 
ties and for mesne profits, The Ist, 2nd and3rd respohdents who were her 
children by the deceased husband were also defendants in the suit. The 
petitioner pleaded, inter alia, a certain arbitration award as a bar to her claim. 
except to the extent of the benefits allowed to her by the award. The children 
were minors at the time of making the award, and in another suit filed by the 
ist respondent it was set aside as against the ist and 3rd respondents. 


The trial Court in the first suit would not allow the children to prosecute 
their claims in respect of the properties except to the extent the mother was. 
allowed, on the ground that they were not joined as plaintiffs in the suit, and 
the suit was not an administration suit. On appeal the Court said that the 
award was void ab initio against the first three respondents and that they had 





* Civil Misc. Application No. 61 of 1937 arising out of Civil First Appeal 
No. 25 of 1931 of this Court. : ‘ 
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a right to have their claims investigated in the suit and remanded the case for 
such purpose. The petitioner applied for leave to appeal to His Majesty in 
Council. cane 

Held, that the order of remand was a “ final order’ within s, 109 (a) of the 
Civil Procedure Code. The order finally disposed of the right of the respon- 
dents to prosecute their claim in the suit, and finally determined the question 
cf the applicant's liability to them. 

Abdul Rahman v. D.. K. Cassim & Sons, TLR. 11 Ran. 58 (P.C.); 
Rahimthoy v. Turner, 181A, 6 ; Ramchand v, Goverdhandas, 47 LA. 124 ; Syed 
Muzhar Husein v. Bodha Bibi, 22 1.4.1; U Nyo v. Ma Pwa Thin, LL.R. 10 
Ran, 335, referred to, 


Hay for the applicant. 
Doctor for the respondents. 


Mya Bu, J.—This is an application for a certificate 
granting leave to appeal to His Majesty in Council 


against an order of remand made in Civil First Appeal - 


No. 25 of 1931 of this Court. The order of remand was 
made under Order XLI, Rule 23, of tie Civil Procedure 
Code. . 

The application is opposed on the ground that the 
order is not a final order within the meaning of section 
109 (a) of the Civil Procedure Code. 

The fact that the order in question is of the nature 
appealable under Order XLIII, Rule 1 (u), of the Civil 
Procedure Code, does not necessarily show that it is a 
final order within the meaning of section 109. In 
Abdul Rahman v. D. K. Cassim & Sons (1), their 
Lordships. of the Privy Council, adopting the test 
formulated by Lord Cave in Ramchand Manjimal 
v. Goverdhandas Vishindas Ratanchand (2), namely, 
that an order is final if it. finally disposes of the 
rights of the parties, held that an order passed by 
the Appellate Side of this Court under Order XLI, 


Rule 23, setting aside the dismissal of the suit by 


the Original Side and remanding it to the Original Side 


(1) (1932} LL.R.11 Ran, 58. {2) (1920) 47 LA, 124. 
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for trial on the merits, was not a final order within 


section 109 (a) of the Code of Civil Procedure. Neither © 


in Abdul Rahman's case, nor in Ramchand Manjimal’s 
case, did the order under appeal to the Judicial 
Committee finally dispose of the rights of the parties, 
but left them.to be determined by the Courts of original 


‘jurisdiction in the ordinary way. In fact, in neither case 


did the order dispose of any question affecting the 
substantive rights or liabilities of the parties im any 
way. 

In Rahimbhoy Hibibhoy v. Turner (1), however, the 
Judicial Committee granted speciaileave to appeal from 
the decree directing the defendant to account, holding 
that such decree was final within the meaning of scction 
595 of the Code of Civil Procedure. In that case it was 
contended on behalf of the respondent that the decree - 
would not be final till after the accounts directed had 
been taken. The suit was one in which the plaintiff 
alleged. that the defendant was accountable to him upon 


- several claims. The- defendant put up certain legal - 


defences and denied his accountability. The Court 
held that the legal defences put forward were valid as to 


‘some of the claims and as to others of the claims they 


’ were invalid, and, therefore, that the defendant must 


account, and consequently the decree directing accounts 
to be taken, which the defendant had been contending, 
ought not to be taken at all was passed.. This case was 
described by Lord Hobhouse in Syed Muzhar Husein v 
Bodha Bibi (2), in the following words : 


“the Defendant denied his liability to account to the Plaintiff. 
The High ‘Court affirmed his liability and directed an account 

But their Lordships held that the order establishing 
liability was one which could never be questioned again in the 
suit, and that it was the cardinal point of the suit.” 


(1) (1890) 18 LA. 6. (2) (1894) 22 LA. 1. 
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Upon.a review of these authorities Iam of the opinion 
that, as pointed out in U Nyo v. Ma Pwa Thin and 
others (1), whether an order is a final order or not with- 
in section 109 (a) of the Civil Procedure Code depends 
upon the effect of the order as. made; if it finally 
disposes of the rights of the parties, the order is final ; 
and where the appellate Court has finally determined 
that the. plaintiff.has a good and. subsisting cause of 
~ action, and all that remains is to work out subsidiary 
questions consequent upon the’ final determination of 
- the defendant’s liability, the order is in substance and 
effect a final order though the quantum of the nights or 
liability remains to be ascertained. 

Applying these principles to the present case, in-my 
opinion, the applicant should be granted the leave that 
he prays for. 

The suit was instituted by the ole plaintiff, Ma Shwe 

Yu, the. fourth respondent. The petitioner and his 
deceased sister, together with the first, second and third 
respondents, children of Ma Shwe Yu by Ko Po Cho, 
deceased brother of the petitioner, were defendants. 
Ma Shwe Yu sued for possession of the share of her 


deceased husband, or of him and her, in certain proper- - 


ties, and for mesne profits and accounts, etc. The 
petitioner and his deceased sister, Ma Nga Ma, pleaded 
inter alia that a certain arbitration award barred 
Ma Shwe Yu’s claim except to the extent of the benefits 
which Ma Shwe Yu could have derived thereunder, At 
the time of the making of the award, the first, second 
and third respondents were minors, and certain persons 
acted as their guardians in the arbitration proceedings. 


After the petitioner and his deceased ‘sister had filed - 


their written-statements the first respondeni filed a suit 

for a declaration that the award was not binding‘on him, 

and for an order setting aside the award. Later on, all 
(1) (1932) LL.R, 10 Ran. 335. 
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the other respondents, who were originally cited among 
the defendants, were transposed as plaintiffs. The 
result of that suit was a decree setting aside the award 
in favour of Maung Byaung and Maung Aung, the first 
and third respondents. Thesuit, at the instance of the 
second and fourth respondents, was held to have been 
barred by limitation. The first, second and third 


respondents have, however, remained throughout the 


proceedings in the present suit as defendants. They 
arrayed themselves along with their mother only in the 
appeal, in which the order sought to be appealed against 
was passed. The trial Court did not allow them to 
prosecute their claims in respect of the properties in the 
suit except to the.extent that their mother, the fourth 
respondent, was allowed to do so, for the reasons that 
the award was not set. aside so far as the second and 
fourth respondents were concerned, ‘and that the first 
three respondents were not plaintiffs in the suit putting 
forward their claims, and that the suit, not being an 
administration suit, was one in which they had no right 
of making any claim.to any share in the properties 
independently of the fourth respondent. By the order 
passed in appeal it was decided that none of the first 


‘three respondents was bound by the award, that the 


award was void ab initio as againstall three of them, and 
that in the nature of the proceedings in the suit they 
had a right to have their claims investigated in the suit. 
In the result, the final decree passed by the trial Court 
was set aside and the case was remanded to the trial 
Court for the purpose of enabling the first, second and 
third respondents to prosecute their claims and of 


- having a proper final decree drawn up after necessary 


enquiries have been made. 

In my opinion, the. order of the appellate Court 
finally disposes of the rights of the first, second and third 
respondents to prosecute their claims in the suit, and 
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finally determines the question of the applicant’s liability 
to them. The decisions upon these points can never be 
disputed again except by way of the proposed appeal. 

For these reasons, I hold that the order is a final 
order within the meaning of section 109{a) of the Civil 
Procedure Code. 

Inasmuch as the conditions requisite under section 
110 are indisputably present in this case, the certificate 
prayed for will issue. The first three respondents must 
pay the applicant’s cost of this application advocate’s 
fee three gold mohurs. 


| SHARPE, J.—Seeing that this case has been going on 
for over a quarter of century and has, I am told, been 
before His Majesty in Council three times already, it is 
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a matter of regret to me to have to hold that the order es 


made in Civil First Appeal No. 25 of 1931 of this Cour 
acting in its appellate jurisdiction, was a “ final order” 
within the meaning of clause (a) of section 109 of the 
Code of Civil Procedure. But for the reasons appear- 
ing in the judgment which my learned Brother has just 
delivered, I agree that this is a case in which there is a 
right of appeal to His Majesty in Council, and we must 
grant the appropriate certificate. 

This apparently unending litigation must, if the 
parties are so minded, continue its deplorable course. 
We were told at the Bar that certain offers of settlement 
had recently been put forward ; I hope most earnestly 
that there is yet time for the parties to see the wisdom 
of agreeing amongst themselves even at this late stage. 

I agree with the order proposed by my learned 
Brother in regard to the costs of this application. _~ 
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SPECIAL BENCH. 


Before Sir Ernest H. a Roberts, Kt., Chief Justice, Mr. J ustice Mya Bu, 
and Mr, Justice sears y 


DYER MEAKIN (BURMA), LTD. 
v. 
THE CHIEF EXECUTIVE OFFICER, 
MANDALAY MUNICIPALITY.* 


Municipal assessment—Assessment on premises, not profits—Premises with 
exclusive profit-making characteristic—Contractor’s test—Revenue principle 
—A pplication of contractor's test-Outlay and return—Profitable character 
of business carried on on premises—Absence of a apa arte 
Municipal Act, s. 62. 


The municipal assessment to be made is upon the. premises in the occupa- 
tion of the person assessed and not upon the profits of the business which he 
cairies on. A test based upon the actual figures of profits can only be applied 
where a hereditament itself has an exclusive profit-making characteristic so as 
to‘single it outfrom other classes of hereditaments and to make it safe to arrive 


_at the rent which the tenant might reasonably be expected to pay from this 


consideration only. 
‘Neither the contractor’s test, nor the revenue principle, i isa principle of . 


_ assessment, Each, or either, according as circumstances demand, may, in. 


particular cases of assessment of lands or buildings, be used as a method of 
finding out what the hypothetical rent may be when no direct evidence on this 
point is available. 

' In applying the contractor’s test regard must be had both to the outlay 
which would have to be made and to the return which the contractor would _ 
expect for such outlay. It is legitimate to enquire whether the business of the 
assessee.is good, bad or indifferent, or whether it is a business which is specially 
fortunate by reason of the comparative absence of competition. The better the 
business is the higher the rent which a hypothetical tenant might reasonably. 
be: expected to pay for the premises. But this does not mean that the 
hypothetical rent should be calculated by an investigation into the pe of “s 


assessee, 
Ko Po Yee v. The Corporation of Rangoon; LL. R. 5 Ran. 161 ; Ladies H ostery'y 


.Lid. v. West Middlesex Assessment Committee, (1932) 2 KBD. 679 ; Merscy 


Dotks & & Harbour Board v, Assessment Committee of the Birkenhead Union, 
(1901) A.C. 180; The Queen v. The School Board of Tanda, 17 Q.B.D. 738,. 
referred to.. 

Cartwright v. The Sculcoates wees (1900) A.C, 150,  distingoished 





” * Civil Reference No. 11 of 1937. 
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- Clark for the applicant. The company had no 
monopoly in brewing beer or in selling the produce. 
It has to compete with several importers in the market. 
This case is pot lke the case of a tied public house in 
England. The license is given to the manufacturer, 
and docs not relate to the premises. Rent, not profit, 
is the measure of rateable value. Ryde on Rating, 6th 
Ed. pp. 210, 211. The company may make big profits 
out of the business, but that has nothing to do with the 
assessment of the premises It is not the business that 
is to be rated, but the premises. Mersey Docks & 
_ Harbour Board vy. Assessineni Commtittee of the Birken- 
head Union (1). A famous writer may write his book 
which will be highly rcmunerative in any place, but 
this cannot affect the rating value of the place. No 
doubt if the book is to be solid only at a certain place, 
that would affect the value of that place. If the land- 
lord claims too high a rent, the tenant would go 
somewhere else or build a place for himself. It is only 
in very special cases that evidence can be given of the 
occupier’s profits. Ryde on Rating, p. 217: Assessinert 
Committce of the Bradford-on-Avon Union v. White (2); 
Secretary of Slate for India v. Municipal Corporation. 
of Rangoon (3). 


Ba Han for the respondent. Theré is only one - 


licensed brewery in Upper Burma, viz, that of the 
company, and there are only ‘two breweries in all 
Burma. The company enjoys a’ virtual monopoly. 
The Commissioner can refuse another person sanction 
to construct a brewery without assigning any reasons. 
Rule 128 of the Excise Rules. The privileges of the. 
license can only be exjoyed on the premises. described 
in the license and not clsewhere. Excise Rule 6. Any 


{i) (4904) A.C..175, 186. (2) (i898) 2 Q.8. 639. 
- (3) LER. 16 Ran. 539. 
24... 
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advantage the hereditament has must be taken into 
account and in a business like that of the: company its 
profits are a useful gnide to arrive at the rental value of 
the premises, 

The King v. Bradford (1); Kirby v. Hunslet Union 
Assessment Committee (2) ; Cartwright v. The Sculcoates 
Union (3); Port of London Authority v. Assessment 
Committee of Orsett Union (4); Ko Po Yee & Bros. 
v. The Corporation of Rangoon (5). 


Roperts, C.J.—This is a reference made by the. 
Deputy Commissioner of Mandalay under rule 4, sub- 
rule (4), of the Rules published with the Ministry of 
Education, Local Government (Financial) Department 
Notification No. 35, dated the 2nd day of July, 1935, 
and relating to assessments to be madein the Muni- 
cipality of Mandalay. The question which the ene 
Commissioner has referred to the Court is : 


“ Whether the assessment of Messrs Dyer Meakin (Burma) — 


. Limited by the Mandalay Municipality could be based on what is 


known as the Contractor’s Test or according to the Revenue 
Principle on the profits of the business.” 


Messrs. Dyer Meakin (Burma) Limited are neve 
carrying on a brewery and distillery in Mandalay, which 
is in fact the only brewery or distillery in Upper Burma. 
‘The tax which is the subjeci-matter of this case is 
imposed under section 62 (1) (a) of the Burma Muni- 
cipal Act, 1898, which allows for the imposition of a tax 
on buildings and lands not exceeding 10 per cent of the 

annual value of such buildings and ie _ Section 62, 
sub-section {4), says : 


“ Tn this section ‘annual value’ means the gross annual rent for 
which buildings and lands liable to taxation may reasonably be 





(1) 105 E.R. 852. (3) (1899) 1.Q.B. 667 ; (1900) A.C. 150, 156. - 
{2) {1906} A.C. 43, 48. (4) (1920) A.C, 273, 295, 
. (5) LL.R. 5 Ran. 161. 
= 
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expected to let, and, in the case of houses, may be expected to let 
unfurnished.” 


By rule 4, sub-rule (4), of the Rules already referred to, 


fe if on the hearing of an appeal under this rule any question as to 
the liability io or the principle of assessment arises on which he 
entertains doubt, the Deputy Commissioner may of his own motion, 
and shail on the applicition of the appellant or the Chief Executive 
Officer made at the hearing, draw up a statement of the facts of 
the case and the point on which doubt is entertained, and refer the 
statement with his own opinion on the point and the record of the 
case, for the decision of the High Court, who shall send a ruling 
thereon to the Depuiy Commissioner in order that he may dispose 
of the case in conformily therewith.” 


As stated by the Earl of Halsbury L.C. in The Mersey 
Docks & Harbour Board v. The Assessment Commitice 
of the Birkenhead Uniow (1), the thing to be done is to 
answer a plain question of fact, namely: What is the 
rent which a tenant might reasonably be expected to 
give for the premises ? Lord Halsbury points out that 
it is not a tenant’s trade which is to be rated, but the 


premises in which he carries on his trade or business: 


and that it is necessary to look at all the circumstances 


of the particular occupation, including therein ihe 


business that has been done on the premises. 
. Where it is impossible, as here, by direct evidence 
“to find out what rent a hypothetical tenant would give, 
recourse must be had to some other method of solving 
the difficulty. in this particular case it is impossible to 
arrive at the annual valuc of the property by comparison 
with properties. of a similar nature in the neighbour- 
hood, since this is the only brewery or distillery in 
Mandalay. As a means of arriving at the answer to 
_ the question of what is the gross annual rent for 
_ which these buildings may reasonably be expected to 





{4} {1991} A.C. 180. 
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jet, the Chief Executive Officer came to the conclusion 
that what is known as “ the contractor’s test” was not 
a satisfactory method to adopt. Accordingly, he took 
as a basis for the assessment figures representing the 
profits of the Company and arrived from that at a 
figure of Rs. 1,30,106-5-3. If this figure were taken, 
‘allowance would also have to be made for tenant’s 
taxes, though this does not seem to have been done. 

' In answering the question whether the contractor’s 
test or the revenue principle is the right basis upon 
which to assess this particular hereditament, we must - 
begin by saying that the only proper basis of assess- 
ment is that which enables the gross annual rent, for 
which the buildings and lands liable to taxation may © 
reasonably be expected to let, to be discovered : in 
other words, neither the contractor’s test, nor the 
revenue principle, is a principle of assessment. Each, 
or either, according as circumstances demand, may, 
in particular cases of assessment of lands or build- 
ings, be used as a method of finding out what: the 
hypothetical rent may be when no direct evidence 
on this point is available. 

‘In order to see what rent a hypothetical tenant 
would pay, the whole of the circumstances in each 
particular case must be examined. As Lord Halsbury 
pointed out in The Mersey Docks & Harbour Board 
v. The Assessment Committee of the Birkenhead . 
Union (1), | 


. where you have premises of a similar character with equal 
facilities for carrying on trade, you have a very facile mode of 
coming to'the conclusion what sum wouid reasonably be given by 
any tenant from year to year for such premises. But if, instead of 


doing that, you choose to go into elaborate calculations of how 


much the building cost to erect, and when erected what would be: 
the value of. it, you are only elaborating and making more complex 


(1) {1901) A.C. 180. 
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and difficult the simple proposition which the Legislature nas put 1938: 
before the overseers to answer.” Sie 
: MEAKIN: 
In another case, Ladies Hosiery and Underwear, rm) 
Limited v. Wesl Middlesex Assessment Committee (1), 1... "srs 
Scrutton L.J. pointed out that where there was direct Executwe 
evidence of the rent which a hypothetical tenant ‘woe 
- actually would pay the method of comparison was MONI 
open to criticism upon the ground that it is assumed Romans GY: 
that the properties with which comparison had been 
made had been themselves correctly assessed. The 
real question in all these cases is: Which is the most 
practical and dircct means of arriving at the figure at 
which the premiscs might reasonably be expected to 
let ? . 

It is contended on behalf of the Chief Executive 
Officer that the brewery, which is the hereditament in 
question, isa place from which a trade which is a quasi 
monopoly is carried on since there are no other 
breweries in Upper Burma, and can be none until 
application is made for a licence under Chapter III of 
the Burma Excise Rules. Dr. Ba Han has urged upon 
us that by Rule 128 of the Excise Rules an application 
for sanction to construct another brewery might be 
. rejected by the Commissioner of the Division with or 
without assigning any reason to the applicant, and 
Dr. Ba Han seeks to say that the present case is 
comparable with that of Cartwright v. The Guardians of 
the Poor of the Sculcoates Union in Kingston-tupon- 
Hull (2). That was a case of a tied public house 
in which the tenant was bound to purchase all 
liquors sold by him from the landlords or their 
nominees, and Lord Morris pointed out that almost 
the very first question that a hypothetical tenant 
would ask was whether the house was doing a good 





{i) (1932) 2 K.B.D. 679: (2) (1900) A.C. 150. 
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business or a bad business before he decided what 
rent to pay, and that the best way of ascertaining what 
trade was going on would be the production of the 
books of the existing tenant. Lord Brampton pointed 
out that any prudent intending tenant would try to 
ascertain the trade actually done on the premises and 
that the landlord would also look at the matter from a 
similar angie and would demand a somewhat higher 
rent for a house capable of yielding a large profit than 
that which he would for a house yielding a small one. _ 
But the case of Cartwright v. The Sculcoates Union (1), 
being that of a tied public house, has this distinction 
from the present case, namely, that the hereditament 
derived its letting value from the special character of 
the premises and the restrictions placed upon them ; 
whereas here, although the letting value might well be. 
affected by the character of the premises, the circum- 
stances are by no means parallel. Where the number 
of enterprises is limited the profit which is earned in 
the-enterprise must affect the rent which a hypothetical 
tenant would pay. On the other hand, in my opinion, 
it will be fallacious to endeavour to arrive at an answer 
to the main question by taking the figures of the trade 
done by the present occupants and endeavouring to 


-arrive from them at the rent which a hypothetical tenant 


might pay. We have had cases cited to us in relation 
to railways, which do not seem to have any useful 
application here : and it must not be forgotten: that the 
assessment to be made is upon the premises in the 
occupation of the person assessed and not upon the 
profits of the business which he carrieson, A test 
based upon the actual figures of profits can only be 


applied where a hereditament itself has an exclusive 


profit-making characteristic so as to single it out from 
other..classes..of hereditaments. and..to. make it safe to. 
‘ ~ "(1)" (1900) A.C, 150, : 
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arrive at the rent which the tenant might reasonably 
be expected to pay from this consideration alone. 

The nature of the contractor's test was explained 
shorily by the Court in Ko Po Yee & Bros. v. The 
Corporation of Rangoon (1). The Court quoted with 
approval the method of assessment set out, which was 
in the following terms : 

“ The general theory of this principle is, briefly, that a certain 
amount of capital would require to be invested to provide a 
property of similer utility to the one to be assessed and the interest 
on this sum may be taken as the rent which the cecupant would 
actually be paying.” : 

It was pointed out that the application of this principle 
required careful handling and each case had to be 
considered on its merits. 

Cave J., in The Queen v. The Schocl Board of 
London (2), dealing with the application of the 
contractor’s test where the place was occupied, and 
occupied by the owner himself, explains that if such 
occupier-owner could get a place cheaper at a less rent 
than the interest on the cost, it is to be assumed that 
he would not go to the expense of building, but would 
prefer to take the cheaper course and pay the rent. 

It may, therefore, be said that in order to arrive at 
the rent which a hypothetical tenant would pay, the 
contractor’s test may be taken as a rough test in a case 
of this kind. But the answer which is arrived at must 
obviously depend upon the rate ef interest which the 
contractor would cxpect to obtain for his money. To 
take the contractor's test, therefore, is not, by itself, a 
solution to the question and propounds two new 
questions. In order to discover what would the 
hypothetical tenant pay, one must ask (4) 
cost a contractor to acquire land and build premises of 
similar utility and convenience, and (6) at what rate he 

“() (4926) LL S Ban. 161, (2) (188) 17-Q.B.D. 738. 
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would expect to get a return for his outlay. Careful 
regard must be had both to the outlay which would 
have to be made and to the return which the contractor 
would expect for such outlay. In deciding what return 
the contractor would expect, I am of opinion that 
the considerations mentioned by their Lordships in 
Cartwright v. The Sculcoates Union (1) must not be lost 
sight of. Before laying out his money the contractor 
would wish to be satisfied as to the kind of opportunities 
for lucrative business which the premises were likely to 


afford, and the better the chance a tenant might have 


of doing lucrative business upon such ‘premises the 


‘greater the return on the outlay which it may reasonably 


be expected the contractor would get. 

Hence it is legitimate to enquire whether the 
business of the appellants in this particular case is 
good, bad or indifferent; or indeed, as has been 
suggested, whether it isa business which is specially 
fortunate by reason of the comparative absence of 
competition. The better the business is the higher the. 
rent which a hypothetical tenant might reasonably be 
expected to pay for the premises. But this does not 
mean that the hypothetical rent should be calculated * 
by an investigation into the present profits and a 
conclusion drawn from them that the hypothetical 
tenant would pay so much per cent of the profit which 
the present appellants are making. 
 L observe that in Ko Po Yee’s case (2) it is noted that 
the rate of interest on the contractor’s principle 


“has been fixed by the Court in the Burma Railways case at 8 per 
cent on the capital value of buiidings and plant and 4 per cent on. 
land.” 

This does not mean that the figure of 8 per cent is 
to be taken as a hard and fast rule providing what is a 


(4) (1900) A.C. 130, (2) (1926) LL.R. 5 Ran, 161. 
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reasonable return to the contractor for his outlay in all 
cases. A reasonable return may, and will in most 
cases, vary with the state of the money market and with 
the special circumstances of each particular case, If 
the contractor's test is employed as a basis for 
ascertaining the amount which a hypothetical tenant 
might reasonably be expected to pay, care must be. 
taken to examine the actual return which the contractor 
would reasonably expect to receive on his outlay. if 
money were dear and profits from the particular 
business likely to be high, it is plain that the percentage 
on the outlay would be higher than if money were 
cheap and no particular business opportunities were 
afforded by the premises erected. In such a case the 
contractor might be glad to let the premises to a tenant 
for a comparatively low return for his money. 

I would accordingly reply that in the absence of 
direct evidence or of any standard of comparison with 
other hereditaments of a similar character, the method 
.of finding the annual value by means of the contractor’s 
test will, within the limits laid down, afford a useful 
guide. The examination of the profits made by the 
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appellants and a direct calculation from them is, in the 


present circumstances, a dangerous and unsafe method 
of discovering the rent which a hypothetical tenant 
would pay. 

We assess the advocate’s fee-in this Court at 
twenty gold mohurs. 


Mya Bu, J.—I agree. 


DUNELEY, J.—I concur. 
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INCOME-TAX ACT REFERENCE. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, Mr. Justice alge Bu fs 
and Mr. J ustice Dunkley, 


IN RE THE COMMISSIONER OF INCOME- 
TAX, BURMA 
v. 


N.S.A.R. CONCERN.* 


Income-tax—Business comprising agricultural income and olliés income— 
expenditure in earning agricultural income—Claim to deduct such 
expenditure from taxable income—Agricullural income—Business— 
Profits or gains of business—Burina Income-tax Act, ss. 2 {)) fa), 4 (4) and 
(3) (vidi), 6,10 (1) ard (2) (ix). : 

Where the business of an assessee comprises both agricultural income, as 
defined in the Income-tax Act, and’ other taxable income, the assessee is not 
entitled, under s, 10 (2} fix) of the Act, to deduct from such other income the 
expenditure incurred for the purpose of earning the agricultural income. 

The effect of the saving words in ss. 4 {1} and 6 of the Actis to exclude 
agricultural income altogether from the scope of the Act. ‘Business ”, as 
defined in s. 6 (iv), does not include the business of leasing agricultural land 
and receiving the rents, and the expression “ profits or gains of any business ”” 
as used in s. 10,(Z) does not.include “agricultural income.” Hence, the. 
expression * ‘such profits or gains” in clause {ix) of s. 10 (2) does not iriclude 

“agricultural income.” \ 

Commissioner of Income-tax, Bihar and Orissa x. Meharajadhiraj OY. : 
Darbhanga, I.L.R. 14 Pat, 623, followed. 

M.T.T.K.MM.S.MA.R. Chetlyar v, Commissioncr of Inconte-lax, Madras, 2 
I.T.C. 505; Provident Investment Co. Lid. v. Commissioner of Income-tax, 
‘Bombay, 6 1.T.C. 21, referred to, 

S.A.S.S. Che tiar v. Commissioner of Iucome-lax, Madras, 1.L.R. ace Mad. 
734, considered. 

vag mehes v. Hash of New Zealand, [1936] 3 Ali, E.R. 975, distinguished, . 


Clark for the assessee. The assessee, 2 Chettyar 
tmoney-lender has been obliged to take up lands in 
satisfaction of debts due to him by his debtors, and in 
‘ maintaining such lands he has to spend money. He is 
not a cultivator, but a money-lerider, and the lands 
represent, so to say, his present capital. The assessee 
- should therefore be allowed to deduct all expenditure 
incurred in earning the profits of his business, no 





* Civil Reference No. 12 of 1937." 
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matter whether the income from part of his capital is 
taxable under the Income-tax Act or not. The 
Income-tax authorities erred in not allowing the 
assessee the benefit of s. 10 (2) (ix) of the Act. S.A.S.S. 
Chellappa Chettiar v. Commissioner of Income-iax, 
Madras {1) ; Hughes v. Bank of New Zealand {2). 


[Donxtey, J. The English case stands on a 
different footing. It is a case where the tax would 
have been payable on the security but for the fact that 
it was made tax-free. In England no-class of income 
is outside the scope of the Act, but in Burma the 
Income-tax Act is framed on different lines. ] 


The English case affords strong support to the 
contention that the expenditure claimed in this case is 
deductible, because both agricultural income and other 
income are taxed, though in different ways. Land 
revenue is collected from agricultural ands, and this is 
the reason for the exemption. When, in England, an 
expenditure incurred in earning a tax-free income 
is allowed to be deducted, .a fortiori, in Burma, 
expenditure incurred in earning profits, which though 
not taxable under the Income-tax Act are still taxable 
in another form, should be allowed to be deducted. 

One should not read s. 10 as though it only referred 
to “taxable ” profits, and gains. There is no justification 
for reading into an enactment words which are not 
there. Theterm “ profits or gains” is nota term of art, 
and does not merely refer to taxable profits or gains. 
Sections 10 and 12 stand on different footings, and the 
Income-tax authorities were in error in disallowing an 
expenditure merely because the income in respect of 
that item is not taxable under the Act. If the’ Court 
were to read the word “ taxable” before “ profits or 
gains” in s. 10, the Court would be doing violence to 

"+ (A) LL.R.°[1937] Mad. 734, 743. {2) (1936) 3 All: E.R. 975, 
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ae - the plain provisions of s. 12 (2) where special provision 


In re 
“THE CoMMIS- 
SIONER OF 
ANCOME-TAX, 

BURMA 


v. 
N.S.A.R, 
sCONCERN, 


is made for deductions which would otherwise be 
useless, 

This is not a case where an assessee carries on two 
different businesses in which appropriations to each 
head of business could easily be made. 


Sir Arthur Eggar (Advocate-General) for the 
Crown. The word=“‘taxable”’ is inherent in s. 10 (2) 
(ix). There is no need to put that word in because 
the meaning is obvious. The origin of the exemption 
of agricultural income lies hidden in the permanent 
settlement, and it is not correct to say that the 
exemption is merely due to the fact that land revenue 
is paid in respect of lands. See s. 9 (1)(v) which 
gives express exemptions in respect of land revenue 
paid for property. 

- The exemption of agricultural income is not akin 
to any system of exemption in English law. Hughes 
case (1) would fall into line with s. 8 proviso (2), but 
is not relevant for the purposes of this case. 

The case.of Commissioner of Income-tax, Bihar and 
Orissa v. Maharajadhiraj of Darbhanga (2) can be 
summarized by saying that a money-lender can be an © 
agriculturist. It has no further effect in this case. 
The exemption goes with the income, regardless of the 
person into whose hands it may fall. Agricultural 
income is. outside the scope of the Act, and is put 
outside the machinery of the Act altogether. 

It would be absurd to say that a Chettyar money- 
lender can set off an item of expenditure incurred in 
respect of a non-taxable head towards income which is’ 
taxable under the Act. In Civil Ref. 1 of 1928 the 
converse case of setting off agricultural losses against 
taxable profits. was raised, but the reference was 


(i) 1936) 3 ANE.R.975. 2) LL, 14 Pat, 623. 
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withdrawn. The heading to Chapter III uses the 
' words “ taxable income’’ and obviously that is what is 
meant. See M.T.T.K.M.M.S.M.A.R. Chettyar v. Com- 
missioner of Income-lax, Madras (11; Sachindra vy. 
Commissioner of Income-tax, Bihar and Orissa (2); 
The Provident Insurance Company v. Commissioner a 
Income-lax, Bombay (3). 


Clark in reply. The M.TT.K.M.MS.M.A.R. case 
is in favour of the assessee. That was not a case of 
one business. The case of Sachindra v. Commissioner 
of Income-tax is not apposite because it was a case 
under s.12, and ss. 10 and 12 stand on different 
footings. The Provident Insurance Company's case. 
is distinguishable because it dealt with a case outside. 
British India. 


DuNELEY, J.—In this reference, under the provisions. 
of section 66{2) of the Burma Income Tax Act, the 
question referred for our decision by the Commissioner 
of Income Tax, Burma, is as follows : 

“ The assessee having a business which comprises both agri« 
cultural and other receipts, is he entitled under section 10 (2) (ix) 
of the Act to deduction of all expenditure (including that incurred. 
for the special parpose of realising the agricultural receipts) after- 
exclusion of the gross agricultural rents in accordance with. 
sections 4 (3) (viii) and 2{1) (a) ?” 

The material facts can be briefly stated. The 
assessees, N.S.A.R. Chettyar, a Hindu undivided family 
business, carry on the usual type of Chettyar banking 
business at various places in Burma. {In the course of 
that business, they have taken over, in satisfaction of. 
otherwise unrealizable debts, considerable areas of 
agricultural land, and having become the owners of 
this land they lease it annually to tenants and feceive- 
~ as part of the profits of their business the rents realized. 
. (1) 2ET.C. 505, 508. (25 LEC. 396. 

(3) 6 LEC, 21. 
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from the tenants in respect thereof. The income-tax 
return of the business for the 1936-37 assessment 
showed on the credit side only the ‘‘ non-agricultural ”’ 
receipts, the rents and profits of the agriculiural land 
owned by them being left out of account; but on the 
debit side all expenses (except land revenue) were 
entered. The assessees themselves, in their return, 
deducted from the gross expenses a sum of Rs. 5,500 as 


‘being that portion of their expenses which was attribut- 


able to the expenses of realizing the agricultural 
income. The Income Tax Officer increased the 
amount of this deduction by Rs. 9,719, and thereupon 
the assessees appealed to the Assistant Commissioner of 
Income Tax against this decision of the Income Tax 
Officer. Meanwhile they had been provided with a 
new ground of objection by the decision of the High 
Court of Madras in S.A.S.S. Chellappa Chelliar v. 
Commissioner of Income-tax, Madras (1), and relying 
on this decision they contended that no part of the sum 
of Rs. 9,719 ought to have been disallowed ; in fact, 
it- was part of their contention that they were in 
error in themselves making the ‘original deduction of 
Rs. 5,500.. The Assistant Commissioner of Income 
Tax overruled this contention, but on a consideration 
of the facts he reduced the deduction from ‘gross - 
expenses made by the Income Tax Officer by'a sum of 
Rs. 2,795. The question of law now before. us for 
decision is whether, when the income of a business 
consists partly of rents and profits derived from agri- 
cultural land and partly of receipts from other and 
taxable sources, income tax shall be payable only on 
the taxable receipts less the gross expenditure incurred 
in carrying on the whole business, including the 
expenditure incurred in carrying on that part of the 
business which is not subject to tax. In our opinion, 
(i) LLR. [1937] Mad. 734. 
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the answer to this question is clearly in the negative, 
and that only that portion of the expenditure which is 
attributable to the “ taxable” part of the business may 
‘be deducted. 

The section of the Income Tax Act under which 
the profits of a business are taxed is section 10, and the 
part of this section which is relevant for the present 
purpose reads as follows : 


“10. (z) The tax shall be payable by an assesse under the 
head ‘ Business’ in respect of the profits or gains of any business 


carried on by him. 
{2) Such profits or gains shall be computed Me making the 


following allowances, pamely 3 — 
* * * 


" Gix) any expenditure (not} being in the nature of capital 
expenditure) incurred soley for the purpose of 
earning such profits or gains.” 


The Madras case of S.A.S.S. Chellappa Chettiar (1) 
was principally concerned with the application of the 
provisions of clause {iii) of sub-section {2) of section 10 
to a business of the kind which we are now considering, 
and the question of the extent to which clause {ix) was 
applicable was merely incidentally considered in the 
last paragraph of the jaqement, where the following 
sentence occurs : 


" “The answer to the second question will admittedly follow 
from the decision on the first and the answer to it therefore is 
also in the affirmative.” 


This is the only reference to clause {ix) in ‘the 
judgment, and no reasons for this decision are. given, 
and plainly the decision went by default. We therefore 
refrain from further comment on the Madras case 
beyond saying that we by no means agree -with the 





(1) LR. {1937] Mad. 734. 
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admission made before the Madras Court, -that the 
decision regarding clause (ix) necessarily follows. the 
decision regarding clause ti) : 

Before us, on behalf of the assessees great stress has 
been laid on an English decision of the Court of Appeal, 


‘Hughes v. Bank of New Zealand (1), which was referred 


to in S.A.S.S. Chellappa Chetliar’s case (2) as having 
been received in Madras after the arguments in that 
case had been heard. But extreme care must be taken 
in applying English decisions to cases under the Burma 
Income Tax Act, because the scheme of the English 
Income Tax Act, 1918, and the scheme of the Burma 
Income Tax Act, 1922, are entirely different. In 
England a person is assessed to income tax in respect of 
his income, while under the Burma Act it is the income. 
which is taxed. Under the English Act no class of 
income is outside the scope of the Act, whereas by | 
section 4 (3) of the Burma Act the Act is made 


_ inapplicable to a number of classes of income ; the 


English Act merely confers certain exemptions on a 
person in respect-of his income up toa certain amount 
or of certain kinds, similar to the exemptions conferred 
on certain classes of income by the provisos to sections 


8 and 9 of the Burma Act.. Morcover, the “expenses 


deduction” clause (if it may be so called) of the English 
Act is in different and far wider -terins than that of the 
Burma Act, The rule in the English Act in respect 
of such deductions reads:  — 
Tn computing the amount of profits or gains to. be charged, 
no sum shall be deducted in respect of — 
(a) any disbursements or expenses, not being money wholly 
and exclusively laid out or expended for the puRes 


- of-the trade, profession, employment or vocation, ’ 


The distinction between the expression “incurred. 


solely for the purpose of earning such profits or gains ” 
(1) (1936)'3 AIL E.R.975. (2) LL.R. [1937] Mad, 734. 





1938] | RANGOON LAW REPORTS; 


“and the ¢.expression “ expended for the perpases:cf: the 


trade, profession, employment or vocation” is: ‘so 
manifesta: ito need no comment. The question before 
us: for discision- therefore has: to be decided. with 
reference, to:the provisions of the Burma Income. Tax: 


- Act.and- a reference to decisions-under the English Act 


will afford no assistance. 
Now “‘ agricultural income” is-defined in section: 2: 


sub-sectign (1) of the Act; and so far as: it is- relevant 


for Cee pptepcat purpose means—. 


c () aniy rent or revenue derived ftom land which ig. used fér 


\ agricultural purposes; aad is either assessed to land: 
: revenue in. Burma or subject to a local rate assessed. 


and. collected ‘by officers: of:Government as-sucl: ; 
(8).a any. in ‘come derived from such land by agriculture. ” 


Section. 4, ‘spibsection: (3), clatise (viii};. of the Act. 
enacts that ithe Act healt not apply to agricultural 


income. Inj Commissioner of Income-tax, Bihar: and 


Orissa v. Mahatajadhis +oj'of Darbhanga (1) theit Lord-- 
ships of the Privy Council held that by- this: ones 
agricultural income is altogether excluded: from. the: 





Act, howsgeve: ic ee by whomsoever it may be received; 


Section 6 of ¢ Act enacts 


‘dan ae Save-<S 0 cihieresiae provided ‘by this Act, the. following 


heads. of i income, profits and gains shall be charseable to-income 
_tax‘in the sii See appearing, ‘namely : : 


{iv) teasiness” 


--SEction 4, sub-section (1) enacts— 


“4. (1) Save as hereinaf! ter pr rovided, ‘this Act shall apply to ail’ 


income, profits or gains as described or comprised in section. 6.” 


Their Lordships of the Privy Council held in the. 


Maharaja of Darbhanga’s case (i) (at page 632) that 


(1) (1935) I.L-R. 14 Pat. 623, 
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the effect of the saving words i the beginning ok each 
of these two sections is to exclude “agricultural 
income ” altogether from the scope of the Act, Hence 
“business”, as defined in section 6. (iv), {duces not 
include the business of leasing 5s scorapagen kand and. 
‘receiving the rents, and the expression « profits or 
gains of any business ”’, as used in section 10 (1), does 
not. include “agricultural income.” It therefore 
follows that the expression “ such profits.or gains”, in: 
clause {ix) of section 10 (2), does not include “ agricul- 
tural income”, and consequently, when the ousiness of - 
an assessee comprises, both agricultural ‘income, as. 
defined in the Act, and other. (taxable) income, the 
assessee is not entitled, under section 10 { (2) (ix), to 
deduct from such other income the ‘expenditure 
incurred for the purpose of earning the agricultural 
income. 

Mr. Clark, for the assessees, has sought to draw < 
distinction. between section 12 and sectiofa 10 of the 
Act, and has urged that because the yvords- “ from 

~every source to which this Act applies ” are used in 

section~12, but are omitted in section \ 10, therefore 
section 10 miust_be held to refer’ to profits: or gains of 
eyery kind. The distinction is merely imaginary. It 
“was “necessary to insert these~words in section 1Z ror 
otherwise thé “words ' every: source”. _would include 
sources. which are outside ‘the scope of the. Act, and if 
Mr. Clark’s argument were to bé ‘accepted. then agri- 
cultural income would be taxable under-section. 10°if it 
formed part of a business, a result ‘which would be: 
contrary to the decision in the. . Maharaja: of 
Darbhanga’s case (1). 

In my opinion, the case of agricultural income of a 
business is comparable to that of the profits of a foreign. 
branch of a business (which profits are not brought into 

(1) (1935) LL.R. 14 Pat. 623. 
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Burma) ; both are entirely outside the scope of the 56 


Act. [M.7.7.K.M.M.S.M.A.R. Somasundaram Cheltyar In vé 


v. Commissioner of Income-tax, Madras (1), and The pea 
Provident Investment Co., Lid. v. The Commissioner of ™gvena*™ 
Income-tax, Bombay (2).] It would never, I imagine, yo%e 
be contended that, where a business in Burma had a Concern. 
branch abroad, the profits of which branch were not DUNELEY, J. 
assessable, the expenses of running the foreign branch 
‘could be deducted under section 10 (2) (ix). 

The question referred must therefore be answered 
‘in the negative: The Commissioner of Income Tax is 
entitled to his costs of this reference, advocate’ s fee 20 
gold mohurs. 


Roperts, C.J.—I agree. 
Mya Bu, J,—I agree. 


APPELLATE CIVIL. 
Before Mr. Justice Baguley, and Mr. Justice Mosely. 


K.K.K.M. CHETTYAR v. SELLAMI ACHL* 1938 


= : a é : ele bd 
Execulion—Deeree of a British liutian Court transferred toBurma for esveution Feb. 17. 


prior to Ist April 1937—A pplication for execution afier Ist April 1937—~ 
Jurisdiction —F orcign Couri—No reciprocal arrangemen t—Applicaticn to 
. bring legal representative of dcccascd judginent-deblor on record~A $plica- 
tion to executing Court—Irregularily—Civil Procedure Code, ss. Z (5) aud 
(6), 444A ; 0.21, rr. 10, 1I—Adattation of Laws Order, para, 10. oe 
Where the decree of a Court in British India has been transferred te a 
Court in Burma for execution prior to Ist. April 1937, but no application for 
execution has hecin made in the Court in Burina unti} afier Ist April 1937, the 
Court in Burma has no jurisdiction to execuic the decree. The receipt of the 
decree on transfer is a mere ministerial act, and if is thefapplication for execu- 
‘tion which initiatcs the proceedings in execution. Since Ist April 1937 the 
. decree of the British Indian Court has become a foreign decree and cannot Be 
execuied in Burma on an applic alion wilbout xemipracal arrangenicnit to the 
effect. 
"* Paragraph 10 of tne Adaptation of Laws Order deals with substantive rights 
. and not matters of aoe i : 
R.ALELAR, Chetiyer v. RB EAR, Chetizar [1938] Ran. 176, ref. erred to, 


(1) 2 LT.C. 505. -Q68LC.21. 


* Civil First Appeal No. 163 of 1937 from the order of the District Court 
of Henzada in Civil Execution Wo, 8 of 1937, 
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__ If an-application to bring-the legal representative of.a decéased -judg gment 
debtor i is made to the Court to which the’ decree is transferred for execution and 


Casravae « WOE to thé Coutt which passed: ‘the: ‘decree; iti is -a*mére: irregulaiity i in“procedure _ 


‘ys: 
Sernamr- 
ACHE: 


and ‘canbe: waived.. 
Jang.Bahadur v.-Bank of Usper India, 55 I-A; 227, followed.. 


K.-C. Bose for the appellant; 

Hay for'the respondent. 

_ Mose ty, J,—This is an appeal from-an order‘ of the 
Additional District Judge of Henzada dismissing an 
application for. execution: of a decree. passed .by: the 
Court’ of . the. Subordinate Judge,. Devakotta,; Madras, 
which. had transferred the: decree to the Henzada-Court 
for execution. 

The ground on which the learned Additional District 
Judge dismissed ‘the application was’ this, that the 
judgment-debtor had died in the interim between the 
date “of receipt of the application for execution on 
transfer and the date of the application for execution, 
and no application had been made: to. the. Devakoita 
Court for the. addition of legal representatives. In the 
order of the District Court it was also mentioned that a 
{moré vital) objection was made, namely, that the.decree | 
‘was-one of a foreign Court-and incapable of execution 
in Burma in any event, the application for execution 
having been made after separation. This aspect of the 
case. was merely mentioned’ at’ the opening of the — 
judgment of the learned Additional District Judge : it 
was not afterwards:alluded to. It. is, however, relied.on 
in great part by the learned advocate forthe cee 
judgment-debtors in this. appeal. - 

The date of the order of transfer was: the -17th 
October 1936 and the date of receipt 29th October 
1936. Unider Order 21 rule 10 where- the holder of a 
decree desires:to execute it; he shall apply. to the Court 
which passed-the decree, or if the decree has ‘been sent 
under the provisions of section 39 to.the Court to which 
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it has:been-sent. “<It-is:clear: Gen this section-that:itis © 
the application for execution :which initiates :the 
proceedings -in:execution. ‘Fhe .receipt of -the decree 
on transfer is «a mere -ministerial -act. Order ‘21 
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tule 10:(a) provides that.if no application is made by yoszry,.3. 


the decree-holder within six:months of ‘the date -of 
receipt of the papers the Court shall return them:to:the 
Court:which passed the.decree with a certificate of the 
circumstances. This period of six months had expired 
on the 29th of April 1937, and-as the District:Court 
itself remarked, the copy of the decree should have 
been returned before this application was actually 
made. 

The eee for execution.was only made.on the 


19th May 1937. ‘Separation took. effect from the: Ist-of 


April 1937. The eras of the Devakotta Court had ‘by 
then become :the. decree of a‘fereign Court.and the 
judgment a foreign judgment :within ‘the definition of 


sections 2 (5) and 2 (6) of the: Code of Civil ‘Procedure. 
Under section 44A which came into force on-the ist of » 


November 1937, vide Judicial Department Notificatien 
No: 203, dated-the-6th November 1937,:it is only where 
theifoseign: Court which passed.the.decree belongs-toa 
territory «which has -reciprocated in -this respect with 
Burma that a.copy. of its decree maybe filed in the 
District Court in :Burma. ‘so :as :to -become -executable 
here.as-if.it: had been. passed by the: ‘District Court. 

The application: for. execution in question was filed 
before the date of :that Notification; but -thet ‘is 
immaterial as at the.date that it.had heed filed -the 


District Court had no jurisdiction to execute decrees of - 


a:foreign Court, while even ifthe application’ had -been 
made after:the -Ist.of ‘November -10 recip: rocation :has 
‘yet been made with Burma by India or any part of it.. 


Mr.-Boseé for the appellant-has quoted sections 10 | 


and 11 of the Goversment of Burma Adaptation of 
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- Laws Order of 1937: I do not think that section 11 is 


relevant. Section 10 says that nothing in this order 
shall affect any right, privilege, obligation or liability 
already acquired under any Burman Law: but this 
refers clearly to substantive rights acquired and not to 
mere matters of procedure. in which rights cannot be. 


. acquired. 


As regards the point dealt with by the learned 
Additional District Judge, there was a conflict of 
authorities on the’ point as to whether application to add 
legal representatives of a deceased judgment-debtor 
must be made, vide section 50, sub-section (2) of the 
Code of Civil Procedure, to the Court which passed the 
decree or could be made to the Court executing the 
decree also. This controversy was set at rest in Jang 
Bahadur v. Bank of Upfer India (1), where their 
Lordships of the Privy Council held that the matter 
was one of procedure and not of jurisdiction. The 
jurisdiction, it was said, of the executing Court over the - 
subject matter continued as before, but a certain 
procedure was prescribed for the exercise of such 
jurisdiction: If there was non-compliance with such 
procedure the defect might be waived. I might note 
here that the learned Judge should not have fallen into 
the common and slipshod error of quoting an author’s 
Commentary on the Civil Procedure Code instead of 
quoting the judgments of the Courts cf India to be 
found on the subject after very little search there or in 
any-annotated Code. The Commentary cited, it may 
be added, is not usually considered one of any particular 
weight. 

For these reasons this appeal fails and will-Be 
dismissed with costs, advocate’s fee three gold 
mohurs. . ; _ 


(1) (1928) 55 LA, 227. 
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BaGuULEY, ].—I agree but would put the matter 
shortly in this way. In my opinion execution proceed- 
ings can only start with an application for execution, 
vide Order 21, rules 10 and 11. In this case the 
_ application was not filed until after the Court had 
ceased to have jurisdiction to deal with it. . Before the 
ist of April 1937 the execution proceedings could have 
been initiated in Henzada and had they been initiated, 
it is possible, though I have not considered the matter, 
that the result would have been different. In this case 
they were not initiated until the Court ceased to have 
jurisdiction to deal with them: as I cannot agree that 
the receipt of a copy of the decree gives the receiving 


Court a jurisdiction to do anything before an applica- . 


tion was made for it. 

Whether the plaintiff executes his decree in one 
Court or another is a matter of procedure. Ina recent 
Full Bench case of this Court, R.M.K.A.R. Aruna- 
chaliam Chettyar v. R.M.K.A.R.V.Valliappa Chettyar (1), 
a case of a similar nature to the one before us, it was 
pointed out, relying upon the cases of Republic of 
Costa Rica v. Erlanger (2) and Wright v. Hale (3), that 
no litigant can have a vested right in a matter of 
procedure. For this reason Rule 10 of the Adaptation 
of Laws Order cannot apply. The substantive right of 
the appellant to get his money from the respondent is 
not touched : he can execute his decree in any Indian 
Court or he can file a suit in the Henzada Court or 
any other Court in Burma, using the judgment which 
he has obtained as‘a foreign judgment on which to sue 
' for a decree : no substantive right is taken away by 
refusing to allow him the right of procedure of 
executing his decree in the Henzada Court.. 


(£) [1938] Ran. 176, (2) (1876}°3 ChD, 62, 
ae (3) 30 LJ, Ex. 40, 
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‘For these reasons:I agree that the appeal must be 
dismissed. 


FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman, Roberts, Kt., Chief Justice, Mr, Justice Dunkley, 
and Mr. Justice Braund, 


ESOOF AHMED SEEMA 
: v. 
ISMAIL AHMAD SEEMA anp OTHERS:* 


Revocation of probate—Just cause—Absence of citations—Defect of substance— 
Citations not ordered—Establishment of prima facie case for revocation— 
‘Citations ordered bui not issued—Burden of proof on Execuior—Burden of 

proofon person claiming to be cited—Successionw Act, ss. 263, 283..- 

The absence of citations in a case in which they are not ordered does nat by 
itself constitute just cause for revocation of probate, though it may do so if the 
party claiming that citation should have been ordered and served upon him can’ 
show a prima facie case for revocation which the executor is unable to rebut.- 

The absence of citations in a case in which citations are ordered, but did 
not-issue, -does not necessarily constitute such a defect in substance as will 
involve revocation of the probate. But if such probate is challenged, _the 
burden of proof is on the executor to show that there was no defect of substance 
in the proceedings in which probate was. granted. and that no just cause: for 
révocation exists. In a case where citations have not been ordered the. party 
impugning the will on the.ground of his non-citation must first show that he 
ought to have been cited, before the burden of proof is shifted to the executor. 

Nistariny v. Brahmomoyi, 1.L,R.18 Cal. 45 ; Ramanandi ‘Kuer v. Ralawati 
Kuer, 55 LA. 18, referred lo. 

Neogi,v. Neogi, 1.L.R.14 Ran. 146, overruled. 


The following order of reference with the concur- 
rence of Spargo J. was made by 


Bacu ey, J.—This asinea arises out of. an. apglination to revoke: 


a‘probate. issued sby the Assistant District; Judge-of Mandalay. 


One S. A- Seema died Jeaving a.:will, in which three executors. 
were named. Two of these executors were his heirs under 
Mohamedan law. The three executors filed an application for 
probate. - On the application the ‘Assistant’ District Judge wrote-an 
order “ Issue.-special.and:general citations ’’.;:but as a.matter .of 
fact.no -special ~Citations .were issued. «General . citations .were 





“* Civil Reference: No: 7. of 4937 arising out of: Civit: First Appeal No. 178 of 
1936 of this Court. 
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issued,.and no-objections .being-raised, and - the will being-proved 
by iheevidence of: one.of the three. attesting witnesses, -probate 


‘ was issued asa matter of routine. The will itself was in Gujerati ;. 


and .a true. translation -was. proved -by one I. -M. .C. :-Bawa, a 
merchant of Mandalay. ‘The executors proceeded to deal with the 
estate. They filed the usual inventory, and afterwards applied for 
permission to sell the immovable properties. In the application 


for permission.fo-sell, which was quite unnecessary, they furnished 


alist of the-heirs. who. would be entitled to the -estate. Notices 
were-issued.to these. persons, and they filed a.petition stating that 
they had no objection to the immevable properties being ‘sold. 
One of these persons was E. A.-Seema. E. A. Seema, when the 
Properties .were sold, bought some of.-them, setting off the 
purchase money against his share of the estate, and he.also 
received same:-money in cash. Some while after this he filed the 
present application to-revoke the probate. 

‘Two main grounds are relizd upon, fcr the revocation of the 
probate, one being that proper citations were not issued, and the 
other being that the deceased was not of disposing mind at thi 
time he made the will. With regard to the first ground -reliance 
is placed ona Bench ruling of this Court [A. B. Neogiv B.B 
Neogi. and others (1)|. This. ruling. I do not find it very easy. tc 
follow, but if it goes as far as the head-note of the report appears 
to go, there would be no difficulty. about disposing of this applica- 
tion to revoke the. probate. The.head-note runs as-follows : 

““ Where. probate of a will has‘beea granted «without citing 
_ parties to, whom notice ought to have, been given, and 
one of such .persons applies to the .Court to have the 
probate revoked on that ground the: pea will be 
_reyoked eo oar 
In the:present case the Court evidently thought that special 
Citations should. be.issued, to .all the heirs, but these citations were 
not issued. Therefore, if this.ruling is to-be taken at its face 
value probate will.automatically be- revoked. —_ 

However we do not consider.that this ruling can be accepted 
at-its.face value. It-purports to-follow.a decision. of the. Privy 
- Council [Ramanandi_Kuer y. Kalawati.Kuer {2)],a,long quotation 
from the judgment in that case being embodied in the ruling-itself.; 
but, unfortunately,:in ; that . quotation there shave ‘been “passages 
omitted,: and. it seems to: ane that:had these. Passages. been inserted 


11) (956) LLRAA Renae, 2S ~(2)1927) 55.LA. 18. 
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Tt will; I think, be well at this stage to quote the relevant 
sections of the Succession Act. The first section is section 283, 
sub-section (Dz 

“Tn all cases the District J udge or District Delegate may, if 


he thinks proper,— 
(Gita 
(0). . 


(c) issue citations calling upon all persons claiming to have 
any interest inthe estate of the deceased to come 
‘and see the proceedings before the grant of probate 
or letters of administration.” 
The next section for consideration is section 263: 
“The grant of probate or letters of administration may be 
revoked or annulled for just cause. 
Explanation.—Just cause shall-be deemed to exist wees : 
(a) the proceedings to obtain the grant were defective in 
substance ; or 


(6) 

() . 
(d) 

(2) ele.” 


After these explanations occur illusirations, of which the relevant 
one is (ii) “‘ The grant was made without citing Parties who ought 
to have been cited.” 

Reverting now to Ramanatdi Kuer v. Kalawali Kuer (1), we 
find first of all a statement of the facts and the law applicable, in. 
which attention is drawn to the fact that Indian law only must be 
considered. On page 23 occurs the passage : : 

“Tt has often been pointed out by this Board that where 
there is a positive enactment of the Indian Legislature 
the proper course is to examine the language of 
that statute and to ascertain its proper meaning, 
uninfluenced. by any consideration derived from. the 
previous state of the law—or of the English law upon 
which it may be founded.” 

The next passage which requires to be considered i is on page 24, 

and this is a part. of the quotation which has been omitted in 
Neogi’ 8 case (2) : 

“ Now so far as the present case is concerned, the law i is to 

be found in the Probate and Administration Act of 


—— 





{1) (1927) 55 LA. 18. (2) (1936) ILL.R. 14 Ran, 146, 
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1881” (now superseded by the Succession Act of 1925.) 
“ Section 50 of the Act, so far as it is relevant, runs as 
follows: ‘The grant of probate . . . may be 
revoked or annulled for just cause.’ 
Explanation—Just cause is: 1st That the proceedings to 
obtain the grant were defective in substance ‘ 
The relevant illustrations to the section are: (b) The grant 
was made without citing parties who ought to have 
been cited. . .” 
The judgment then goes on to point out that the plaintiff in that 
case set up two grounds for revocation. The first issue as framed 
came under illustration (0). 

Now, illustrations are not parts of the section to which they 
are attached. In this connection I would quote from Mahomed 
Syedol Ariffin v. Yeoh Ooi Gark (1): “ The great usefulness of the 
illustrations, which have, although not part of the sections, been 
expressly furnished by the Legislature as helpful in the working 
and application of the statute, should not be thus impaired.” 
They are, therefore, no part of the Act itself; so the addition of 
this illustration to the explanation in section 263 of the Succession 
Act is not equivalent to adding to the explanation so that it would 
run “‘ Just cause shall be deemed to exist where the grant was 
made without citing parties who ought to have been cited.” The 
illustration merely shows a state of affairs which may result in 

‘ proceedings to obtain the grant being defective in substance, and 
it seems certain that importance must be attached to the words 
“in substance.” A mere defect in form alone would clearly be 
insufficient. To take an extreme case, suppose the Court: orders 
citations to issue to all the heirs, and these citations were not 
issued, but on the day fixed for the return of the citations all the 
heirs appeared in Court and heard what was going on. It would 
clearly be impossible to hold afterwards that the proceedings were 
defective in substance because citations were not issued or were 
not served. It must be remembered that decisions of Courts 
must always be read in view of the facts to which they relate. In 
Ramanandi Kuer’s case the facts were that the willin question 
was one which to a great extent disinherited the purdanashin wife 
of the testator and her infant daughter, and greatly benefited 
the people under whose care they were, and those same people 
were propoundiag the will in question. If citations were not 





(1) (1916) 43 L.A. 256, 263. 
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served <on -what,I would : term: the «victims:of the will, and they 


failed.to:apprehend « what avas really --going.on, it isclear beyond 
all doubt that the proceedings :in .which probate issued ‘were 


defective not only in form’ but :in substance ; -whereas a very 
different: state-of.affairs would exist:when the-heirs avho. were not 
cited were people perfectly. able to look. after their own interests, : 


-and who knew from some other source that applications for 
. probate had been made and probate wasbeing issued, and never- 


theless took no steps to interfere or enter appear ance.and object to 
the probate being issued. 

In:this .connection a further point might. be put -forward, the 
has been shown, section 283 puts it within of the discretion of 
the. District Judge or District” Delegateas to whether he- issues. 
citations to-people claiming.to have an:interest in the estate of the 
deceased. This being the case,:if.probate has. always: got to be 
revoked because-a grant has been- made -without citing parties, 
who in:.the opinion of.some other :Court or ‘Judge. ought to-have 
been cited, the discretion ‘given to the District Judge or District 
Delegate under section 283 would appear to be nugatory; for - 
every probate which he issued in his discretion without the issue 
of£-citations. would be liable-to. be -revoked:as.a matter of course if 


. anybody at.a later date, possibly :years afterwards; -chose to show 


that some persons to whom citations-should have been issued had 
notihad: them issued to: them. 

‘For these reasons:I think that the -case .of A.B. Neogi (1) 
requires further examination, and-I would refer to such - Full 
Bench as the ‘Hon'ble the-Chief, Justice-may direct the following. 


‘ question : 


Dees the absence af citations in a case in-which citations. 

- :are-ordered, but did -not issue, necessarily -constitute. 
-such.a defect in: substance-as will .involve -revocation 
of the probate; or-is the Court.at liberty to determine 
in the light-of all the -cireumstances of the case 
whether the proceedings in-which probate was granted 
were -defective-in- ‘substance. ? : 


Doctor for the appellant. .The question is what-is: 
a just .cause .for revoking-a.probate which has been 
granted. ‘In:this case special citations-were ordered‘to 
issue ‘by the Court, ‘but-they -were not issued ‘through 





(1)- (1936) LLR14-Ran, 146. 
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some mistake. This entitles a: party who ought‘to have 


~ received a citation, but did‘ not, to come to Court’ atid’ 


ask for revocation of the probate. Itis immaterial that 
he delayed‘ making the application or that he had 
knowledge of the. proceedings subsequently. The. 
person propounding the will-can still prove the-will, but 
the: matter: will have-to be. dealt. with as a.contested. 
matter. If the citations ordered: are: not issued’ the 
grant becomes open to contest. Knowledge, delay or 
acquiéscence of the party:contending cannot be taken 
into account; The propounder must prove’ all’ facts 
entitling him to obtain-probate. 


‘[Braunp, J. The question is, is there just cause for 
revoking the: probate, not- whether the will must- be. 


re-proved.. You. are contending. for:a-second. probatey. 


but you are not considering whether there are: grounds: 
for: revoking the first-probate. ] 


No citation was issued to the appellant when the 
probate was granted. Supposing the will is a forgery 
or is made by an incompetent testator the person to 


whom. citation ought-to have been issued should be 


entitled. to question it, although he had knowledge of 
the issue of-the probate previously, or had acquiesced. 
In the absence of citations. the whole matter becomes 
open andthe propounder must prove the will in the 
presence of the appellant. 

Ramanandi Kuer v. Kalawati Kuer (1); Neogi v. 


. Neogi (2).. 


Ba Han for the ist respondent. In spite of the fact' 


that special citations were not served the executor must 
be given an opportunity to show that’ there is ‘no just 
cause for revoking the probate 


(SS LAL 18: 2) LER. 14-Ran. 146. 
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Roperts, C.J.—The question referred for determi- 
nation by a Full Bench is as follows : 


“Does the absence of citations in a case in which citations are 
ordered, but did not issue, necéssarily constitute such a defect in 


. substance as will involve revocation of the probate ; or is the . 


Court at liberty to determine in the light of all the circumstances. 


' of the case whether. the proceedings in which probate was granted 


were defective in substance? ”’ 


By section 263 of the Succession Act; the grant of 
probate or letters of administration may be revoked or 
annulled for just cause ; and just cause shall be deemed 
to exist where the proceedings to obtain the grant were 
defective in substance. The illustration to the section 
relevant to the present reference is :—"‘ (ii) the grant 
was made without citing parties who ought to have 
been cited.” 

‘ Section 283 of the Act empowers a District Judge, 
if he thinks proper, to issue citations calling upon all _ 
persons claiming to have any interest in the estate of the 
deceased to come and see the proceedings before the 
grant of probate or administration. It has been pointed 
out that itis not only desirable but necessary for the 
ends of justice that this power should be exercised when 
the interest of any party is likely to be affected, and 
especially in the case of minors. There may well be 
cases in which neglect to issue the proper citations may 
constitute such a defect in substance as to render just 
cause for revocation of probate. 

On the other hand it is clear that the Act gives.a 
discretion to the District Judge. And if it is said that 
when probate in common form is granted without . 
citations having been ordered to issue, any person can. 
come forward at a much later date to challange the will 
upon the ground that he ought to have been cited and 
that revocation of probate should then follow as a 
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matter of course, no grant of probate unless in solemn ~ 1938 
form could ever be of any substantial value. SEEMA 
In Nistariny Dabya v. Brakmomoyi Dabya (1) it sxem. 
was held that the mere absence of a special citation did goperrs, 
not necessarily amount to a just cause for revocation of Cl. 
probate as making the proceedings substantially defec- 
tive. It was contended that a minor who was interested 
in the estate should have been specialiy cited but the 
Court held that the persons under whose care she had 
been living were aware of the previous proceedings and 
that the party who opposed the grant though nominally 
appearing on his own behalf really did so on behalf 
of the minor. 
In the case of Ramanandi Kuer v. Kalawati Kuer 
(2) the plaintiff (appellant) set up as the first ground 
for revocation that the proceedings to obtain the grant 
were defective in substance in that the grant was made 
without citing parties who ought to have been cited. 
The plaintiff was an infant residing with her mother 
_ the widow of the testator. A general citation was 
affixed to the house of the deceased and another to the 
Court House ; notices were issued to the widow and -to 
the plaintiff and a report was made by the serving 
officer showing that service of the notices was acknowl- 
edged on the widow’s behalf “for self and guardian 
of Ramanandi Kuer” by one Awadh Bihari Singh. 
Probate was accordingly granted, but some years later 
proceedings were instituted on the appellant’s behalf 
alleging that citations were not served either on her or 
‘on her mother. The District Judge found himself 
unable to come to any conclusion whether the notice 
was actually served ornot. Their Lordships held that, 
even ifsome kind of formality were gone through on 
the occasion when service of notice was said to have. 
been effected, it was not such as would give to the 
(1) (1890) LL.R. 18 Cal.45. (2) (1927) 55 1.A, 18, 
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person alleged: to. have: been: served - an: opportiinity 
either to oppose the grant of probate or ‘to require the 


will to be proved in her presence:. In'the peculiar 
' circumstances of the case-the service, if any, -was-of ‘no 
_gteater effect in-law than personal’service on‘an infant. 
of. tender years: They therefore: held that the first 
‘issue.must be. decided in favour ofthe plaintiff. There 


was a just cause for revoking probate, ard the executrix 
would then’ have to prove the‘will; and: if- ste had’ 
succeeded the ‘probate:would have stood:- 

If; on the other hand, plaintiff‘ had’ failed on the . 
first. issue this would not have precluded her from 
proving as a‘second ground for revocation that the will 
was forged, but the burden of‘ proof:on that issue would 
rest-upon: her, and not upon the executrix:. 

It is clear from this case that where ‘citations have 
been: ordered and there is a-subsequent complaint that 
the order’ was never: complied: with, proof: of: this ‘fact 
may disclose a defectin substance in the. proceedings to 


‘obtain the grant.. I can conceive: of cases: where it 


tmhight not do so ;-as where in the absence of service of 
citations as a the heirs directed to be cited 
nevertheless apneued in Court on the day fixed for their 
return : plainly this would be a defect in form mierely 
and not in substance. All-that can be said is that a 
prima facie case for revocation appears where it is | 
shewn that persons ordered to be cited were not' cited 


in fact. 
Now in the case of: Neogi v. Neogi (4) the learned 


Chief Justice observed that the exact questions which 


arose there had alréady been raised and ‘determined: in 


Ramanandi’s case. 
With great respect I think there is this. distinction 





(1) (1936) LL. 14. Ran.-146; 
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were shown not to have been properly served, and the 
onus thereafter Jay on the executrix to show that this did 
not constitute a defect of substance in the proceedings 
to obtain a grant; she failed to do so and probate was 
accordingly revoked. 

In Neogi’s case no citations were ordered to be 
issued but the appellant came forward and complained 
that he had not been cited: In these circumstances, in 
my opinion, the burden of proof lay upon him to show 
that he ought to-have been cited, that is to say, that 


failure to cite him constituted in all the circumstances 


of the case a prima facie defect of substance in the 
proceedings {o obtain a grant. I feel-bound to say, 
with duc deference to the judgment in the appellate 
Court, that I respectfully agree with the following 
statcment of Leach J. who tried the case upon the 
Original Side : . 


“ When a will is proved in common form, as this will was, it is 
not necessary that the Court should order citations to issue, and I 
consider that the fact that no citations were issued im this case 
dloes not in itself constitute a ground for revoking the probate 
which had been granted.” : 


Each case must be examined on its merits and the 
absence of citations in a case in which they are not 


ordered docs not by itself constitute just cause for: 


revocation of probate, though it may do so if the party 
claiming that citation should have been ordered and 
served upon him can show a prima facie case for 
revocation which the executor is unable to rebut. JT 
am unable to agree with the observations tc the contrary 
made by the appellate Court in Neogi v. Neogi. 


Accordingly I would answer the first question 
propounded in the negative ; as to the second question © 
(i) in cases where citations have been ordered but not. 


erved the burden of proof is.then shifted to the 
26 : 
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executor to show that there was no defect of substance 
in the proceedings in which probate was granted, (ii) in 
cases where citations have not been ordered the party 
impugning the will on the ground of his non-citation 
must first show that he ought to have been cited, before 
the burden of proof is shifted to the executor to show 
that the defect in the proceedings was not one of 
substance and that no just cause for revocation exists. 
We assess the advocate’s fee in this reference at ten 
gold mohurs ; costs of the reference to be costs in the — 


appeal. 
DUNELEY, pee agree. 


~BRAUND, J.—I agree. 

I respectfully think that the case of Neogi v. Neogi (1), 
as decided in this ‘Appellate Court, can no longer be 
taken to represent thelaw. For, the essential difference 
between a case [such as that of Ramanandi Kuer v. 
Kalawati Kuer (2)] in which special citations had been 
ordered but not served and a case [such as that of 
Neogi v. Neogi (1)] in which no special citations were 
ever ordered, appears to have been overlooked. The 
difference is vital. For, in the one case, there never 
came into existence a probate that was formally 
perfect, while in the other case there did. And, 
consequently, in the former case the onus lay upon 
the Executor to defend his imperfect probate ; while 
in the latter case the onus of showing grounds for 
revoking an apparently perfect probate lay upon the 
person challenging if. 
But, in either case, the probate originall granted 
stands until it is revoked by an order.of the Ccurt. 
And no such order can, in my view, be properly made 


except as the result of a judicial proceeding in which, 





(1) {1936} LL.R:24 Ran. 146, 9: (2) (£927) SS L.A. 18. 
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according to where the onus lies, either the executor 
has failed to defend, or the third party has failed to 
upset, the existing probate. It is, J think, desirable 
that that should be made clear, in view of the premature 
order of the Appellate Court in Neogi v. Neogi 
revoking the probate in that case before it had been 
determined whether there were in fact any grounds for 
its revocation or not. 
I agree that the reference should be answered in 
the sense in which my Lord the Chief Justice suggests. 


FULL BENCH (CIVEL). 


Before Sir Eruest E. Gooduum Roberts, ki., Chief Justice, Mr. Justice Dunkicy, 
: aud Mr, Justice Braud, 


IN RE SOONTRAM RAMNIRANJANDAS 
v. ; 
’ JUNJILAL anp oruers.* 


Partnership Act, ss. 69, 74-—Firia not registered—Suit by firni to recover debi— 
Right to suc acertiing before coumencement of Act—Remedy tot barred, 
“When a suit has been instituted alter the Ist October 1933 for recovery ‘of 
2 debt accruing before that date by a firm: not registered under ihe Partnership 
Act the suit is not barred by the provisions of s. 69 bat is saved by the 
provisions of s, 74 of the Act. : 
A remedy is the legal means to recover aright andifa remedy exis{s in 


‘respect of a right accrued before the commencement of the Acts, 74 clearly 


- says that it shall not be affected either by s. 69 or any other section. 
Daimal v, Baburani, VLR. 58 Ali. 495 5 Miller v. Salomous, 21 LJ. Ex, 164, 
areferred to. : 
| Krishan Lalv. Abdul Ghaffuz, LL.R. 17 Lah. 275, distinguished, 
Ram Sundar v. Madi: Sudbaz, 49.CMWN. 1186 3; Sercndranath Dev, 
Manohar De, LR. 62 Cal. 255, dissented from. 


An order of reference in the following terms was 
anade by 


-* Mossy, J—in ithe suit, which is the subject of. this 
second appeal, the plaintiff-appellants, the firm of “Sooniram 

' * Civil Reference No. 8 of 1937 arising out of Civil 2nd Appeal No. 59 of 
£937 of this Court. 


‘371 


1938 


SEEMA 
v.. 
SEEMA, 


Braunp, J. 


1938 


Mar. 25. 


372° RANGOON LAW REPORTS. [1938: 


1938 Ramniranjandas, sued the defendant-respondents for Rs. 2,712-10, 
ee due on a promissory note dated the 7th March, 1932. A decree was. 
Pacey given against the 2nd defendant on confession. The 3rd defendant 
-ganpas _‘Yaised the defence that the plaintiff firm had not been registered 
roid, at the time of institution of the suit, which was on the 28th 
—_— . February, 1935. It was registered on the 21st June, 1935. On 
Mosety,J. this the suit was dismissed in tofo against the remaining. 
defendants, and this was upheld in appeal by the learned Disteics 
Judge. 
- The Indian Partnership Act (IX of 1932), came into force 
{vide section 1), on the 1st October, 1932, except section 69, 
which came into force on the Ist October, 1933. 
The grounds of this appeal are (1 and 2) that under the 
provisions of section 74 of the Indian Partnership Act, section 69 
does not bar a suit for a debt incurred before the Act came into 
force. An additional ground has also been filed (No. 3), where 
it is pleaded that ihe suit should in any case not have been 
dismissed, as registration had subsequently been effected before 
the decision of the suit. 
Section 69, sub-section 2, reads as follows : 
“ No suit to enforce a right arising from a contract shall be ° 
instituted in any Court by or on behalf of a firm: 
against any third party unless the firm ‘is registered 
and the persons suing are or have been shown in the 
Register of Firms as partners in the firm.” 
+ Geetion 74 reads as follows : 

“ Nothing in this act or any repeal: effected snSrEny shalt 

affect or be deemed to affect— 

(a) any right, title, interest obligation’ or liability streadty 
acquired, accrued or incurred before the commence 
ment of this Act; or 

(6) any legal proceeding or remedy in 1 respect of any suich’ 

right,. title, interest, obligation . or _ liability, “or 
anything done or suffered before the commencement: 
of this Act, or 

(c) anything done or suffered before the commencement of. 
this Act, or etc.” 

The first reported ruling is a Bench decision of 1934,. 
Surendranath Dev. Manohar De (1). It was said there, rightly, 
ey section 69 (2) is an enactment dealing with procedure and i is, 


* () (1934) 1. LR, 62 Cal. 213. 
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therefore, ordinarily retrospective, and would be applied to 
pending litigation. It was thought, therefore, that that was an 
argument in favour of the Court’s interpretation of section 74 (b), 
that it was intended to save only suits which were pending when 
the Act came into force from the operation of section 69.. It was 
‘thought that the words “ before the commencement of. ae Act ” 
“might be taken as referring to the words“ legal proceeding or 


‘remedy, etc.’ It was considered that the terms of section 74. 


‘were ambiguous, and it was said that the intention! of the 
WHegislature must be sought for in the statute as a whole. It 
was said that section 1 (3) suspended the operation of section 69 
in order to give unregistered firms 2 reasonable chance to register. 
The words “ any such right in section 74 (6) obviously refer 
to the rights described in. section 74 (a). 
The discussion was « very brief one. 1 am bound to say that 
I cannot,.see any ambiguity in section 74 (6). The meaning 
appears clearly to be that nothing in the Act shall affect any legal 
proceeding or remedy in respect of any right accrued before the 
commencement of this Act, or anything done or svffered before 
the commencement of this Act. I cannot see how the section 
<an possibly be strained so as to mean any legal proceeding or 
remedy (taken) before the commencement of this Act. ‘The 
learned Judges appear to have ignored the word “ such ” before 
‘the words “ right, title, interest ’ in section 74 (6). Nor do I think 
that it can be presumed that the intention of the legislature was 
to give firms a year within which toregister. It may just as well 
‘have been to give them 2 breathing space in order to learn the 
‘provisions of the Act. This ruling was briefly followed in 
Basania Kumar Paiv. Late Durgadas Akrus Chandra Banik (i), 
where McNair J. said that the rights of the parties, [section 74 (a)] 
-were not affected by section 69 but remained intact, and that section 
69 merely provided as to their enforcement. I would agree 
respectfully, but section 74 (6), which deals with the enforcetient 
of these rights or saving of the remedy, was not considered. 
In another single Judge case, reported in an unauthorised 
ruling, Raw Prasad Thekysr Prasad v. Kamia Prasad Stta Rani (2),. 
. Kendall J. came to the same conclusion on section 74 (a) only. 


‘This interpretation of section 74 (a) was again briefly followed. 


by 2 Bench in frishan Lal Raw: Lal v. EK. S: Abdul Ghaffur 
Khan (3). ee ee ae 
(1) 39-C.W.N, 1080. {2} A,ER, (£935). ALL 898. 

(3). (1935) LL.R. 17 Lah. 275, 277. 
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In Ram Sundar Bhowmick v. Madhu Sudhan Deb Nath (1), 
R. C, Mitter J. dealt very briefly with section 74 (0) where he 
said that it only dealt with legal proceedings commenced 
before the Act came into force. Herelied on Surendranath De v- 
Manohar De (2): 

Mya Bu J. in Ah Pway v. Tan Paik Choe (3), dismissed im: 
revision a decree of the Small Cause Court, Rangoon, obtained by’ 
a firm which had not been registered. The provisions of. 
section 74 were not considered there. 

In Radha Charan Saha v. Matilall Saha (4), which was a: 
similar case to the present one where the plaintiff firm-was- - 
registered after the institution of the suit, D. N. Mitter J., sitting 
as a single Judge in revision, held that section 69 did not take 
away the jurisdiction of the civil Court altogether but only: 
suspended the jurisdiction for a certain period. He said that as. 
soon asthe registration of the firm was effected it was competent 
tothe plaintiff to institute the suit which would not have been: 
open to objection under section 69. ‘The statute, he said, must 
not be interpreted in sucha way as to prevent the Court from: 
moulding it in such a manner as to be consistent with the justice: 
of the case. He, therefore, set aside the order dismissing the suit: 
and allowed it to be restored to the file. 

I have discussed all the rulings quoted by Mr. Clark for the: 
appellant, and on them I formed the.opinion that these decisions: 
could: not ‘be justified, and that the plain meaning of section 
74 (b) -was that any legal proceeding in respect of a right accrued. 
before the commencement of the Act could not be affected. 
by section 69 of the Act. 

Mr. -Mootham for the respondents very fairly put another: 
ruling before the Court,—a ruling in which the same decision as. 
the rulings above quoted -was arrived at—, but the dissentient or 
quasi-dissentient judgment of Sulaiman C.J., there © strongly: 
fortifies me in my opinion : this case is Danmal Parshotamdas v. 
Baburam Chhotelal (5). This was arevision case. Bennet J., who 
wrote the first judgment, said that section. 74 (b) dealt with 
substantive rights and not'with procedure. He said (page497), that 
the section may mean that a right would exist to take a legal! 
proceeding or remedy, which is'a vested right which came into- 





- Ql) 40 COW.N. 1180. ; (3) Civ. Rev. No. 110 of 1935, H.C. Ran: 
(2: {1934} LLR. 62 Cal. 213. (41 41 C.W.N. 534, 536. 
. (5) (1935). L.L.R. 58- All, 495, 
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existence before the Act, but that it did not follow that the legal 
preceeding or remedy should not follow the procedure laid down 
by the Act. He thought that, if the sub-section 74 (6) was 
intended to deal with procedure, it would begin with the words 
“the procedure in any legal proceeding or remedy”; I am 
bound io say that I do not think that this complies with the 
ordinary rules or custom of draftsmanship, and where the section 
specifically enacts, that nothing in the Act shall be deemed to 
affect any right or any legal proceeding in respect of such right, 
i find it hard to argue that it was not intended to mean that the 
right to institute a suit was not affected by ‘section 69. I cannot 
in such a case distinguish the right to institute the suit from the 
‘procedure by which it is instituted. Bennet J. also referred to 
the analogy of section 6, sub-clause (¢) of the General Clauses 
Act (X of 1897}, where it is said that “ where this Act, or any 
Act thereafter made, * * * * -* repeals any enactment ” 


hitherto made or hercafter to be made, then, unless a different 


intention appears, the repeal shall not: 

“(e) affect any investigation, legal proceeding cr rémedy 
in respect of any such. right, privilege, obligation, 
liability, penalty, forfeiture or punishment‘as aforesaid.” 

He said that decisions have always held that under the 
General Clauses Act for matters of procedure a new Act must 
always be followed in the “ legal proceeding or remedy ”, but 
that where any right, etc., which has already acerued under the 
Act, which has been repealed, willremain. Sulaiman C.J. repeats, 
if I may respectfully say so, the conclusions at which I had 
arrived before -this case was cited. He said-(page 500), that 
section 1; sub-section (3) may have postponed the enforcement of 
section 69 in order to give un-registered firms 2 reasonable chance 
to get themselves registered before the section began to operate 
against them. “ But” he added, “ there is also a possibility that 
the intention was te allow time to people, trading under the name 
of an wi-registered firm, to come to know of the drastic change 
in the law, which should affect ali contracts entered into after the 
expiry of that period.” He went on to point out (pages 501 to 
$02), that the words “ any scch right ” in sub-section (6) refer to 
any right, etc. “ aconired beferc the comraencement of the Act” 
mentioned in sub-section (2). He said that there was great 
difficulty in interpreting sub-section (6) as if the words “ before 
. the’ commencement of tbe Act” were an adjectival clause 
qualifying the nouns “ledal proceeding or: temédy ”, and not 
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an adverbial clause indicating a point of time modifying the 
words “done or suffered.” “If the former had been the’ 
intention” it was said, “then the words should have been 
“any jegal proceeding or remedy iaken before the commencement 
of this Act’ for the words ‘done or suffered’ are inappropriate 
for being used in connection with ‘ proceeding or remedy.’ On 
the other hand, asa mere adverbial clause, they can very well 
modify the words ‘ done or suffered’, without any difficulty from 
the point of view of grammar or meaning. The section would 
then mean that nothing in the Act, including the provisions of 
section 69, can affect any right, title, interest or liability, already, 
acquired, accrued or incurred, before the commencement of the 
Act, or can affect any legal. proceeding or remedy in respect of 
any right, title, etc., acquired ‘before the commencement of the 
Act. It will then follow that a suit which is brought to enforce a 
right which had already accrued would not be governed by the 
provisions of section 69 of the Act.” 
As regards section 6 of the General Clauses Act, he said : 
“ There are a large number of cases in which it has been held. - 
that suits filed after the coming into force of the Civil 
Procedure Code or the Limitation. Act are generally 
governed by the later Acts and not by the earlier 
Acts: under which the right might have accrued, 
but.those decisions, I understand, preceeded mainly 
on the interpretation of the provisions of the Civil 
Procedure Code and the Limitation Act themselves and 
not on the application of section 6 (ce). It seems that 
section 6 (e) would apply to those cases only where a 
previous law has been simply repealed and there is no 
fresh legislation to take its place. Where an old law 
has-been merely repealed, then the repeal would not 
affect any previous right acquired nor would it even 
affect’ a suit instituted subsequently in respect of a 
right previously so acquired. But where there is a 
new law which not only repeals the old law, but is 
_ substituted in place of the old law, section 6 (¢) of the 
General Clauses Act is not applicable, and we would. 
‘have to fall back on the provisions Oof-the new Act’ 
ho. itself” , : 
The judgment continues as follows : : 
_ “T- would, therefore have great reluctance in holding that 
section 74 of the. Partnership Act-should be given a’ 
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restrictive meaning and that although it specifically 
provides that any legal proceeding in respect of a right, 
title, etc., acquired, accrued or incurred before the 
commencement of this Act should not be affected by 
anything in this Act, section 69 still governs such suits. 
I have, however, a feeling that although the words 
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might probably have been what my learned brother 
infers. The case of Surcndra Nath De v. Manohar 
De (1) certainly supports his view, for the learned 
Judges in that case laid down that where a suit is insti- 
tuted after the commencement of the Partnership Act, 
though the cause of action accrued before the com- 
mencement of the Act, it was not saved by section 74 (5), 
and that that section applies only io pending proceed- 
ings, that is to say, proceedings which were pending at 
the time when the Act came into force. This inter- 
pretation would unfortunately involve the introduction 
of words like ‘pending’ in sub-section (b) of the Act. 
The case of Ram Prasad Thakur Prasad v. Kamla 
Prasad Sita Ram (2) is also directly in favour of the same 
view. As the case comes up before us in revision, I 
am not bound to interfere. Accordingly I think that 
on the whole I should concur in the order proposed by 
my learned brother that the revision be dismissed.” 

It appears, then, that Sulaiman, C.J. only . acquiesced in the 
arder proposed by Bennet J. with great reluctance and as the 
case was a revisional one, and had the matter come before him in 
appeal, the decision might have been to the opposite effect. 

It appears to me that whatever may have been the intention. 
‘of the legislature, section 74 {6) is clear and. unambiguous 
and can only be interpreted in the sense that I would adopt. 

I think also that D. N. Mitter J. was right in Radha Charan 
Saha v. Matilal Saha (3), and that, in any case, the suit should not: 
have been dismissed once the plaintiff firm was registered. On the 
other hand the weight of authority, including the decision of this 
Coort, 3 is to the opposite effect.’ 

1 do not think, however, in view of the volume of authority 


: és the contrary effect, that I should decide ‘this case myself asa 





. 1) (1934) LL.R, 62 Cal, 213. . (2) ALR. (1935) All. 898. 
* “13).41-C.W.N. 534, 536. - 
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1938 single Judge in second appeal.’ I-will; therefore, refer to a Bench 
In re or Full Bench, as his Lordship the Chief Justice. may decide, the 
SOONIRAM following two questions : 


RAMNIRAN= 
pecin 1. When a suit has been instituted after the Ist October 1933 
jenna by a firm not registered under the Indian Partnership 


ee Act (IX of 1932) for recovery of a debt accruing before 
Moszty, J. that date, is the suit barred by section 69 of the Act, 
or is it saved by the provisions of section 74 (a) or 
section 74 (b) of the Indian Par tnership Act (Act IX 

of 1932)? 
2. In any case, ifa suit is Brows by a hrm not registered 


under the Act, can sucha defect be cured by subse- 


quent registration. of the firm before the decision of the 
suit or the appeal from the suit ? . . 


Clark for the appellant. The on-demand promissory 
note upon which the appellant sued is dated 7th March 
1932, i.e., it was in existence before the Partnership Act 
came into force, and before s. 69 (2) of the Act came into: 
operation. Both the right and the remedy in respect 
of the note were acquired before the commencement of 
the Act. The words of s, 74 are clear and unambiguous. 
and this saving clause expressly saves both the right and. 
the remedy. The appellants are asking for a remedy 
that has arisen before. the Act came into. operation. 
“‘ Legal proceeding”. means something that has. bee 
statted, whilst “remedy” is something more than some-. 
thing pending. | Where there is an enactment interfer- 
ing with an existing right, it should be construed strictly,. 
el where it saves rights it should be construed liberally. 

-§. 74 (6) does not merely save suits that. were 
pending when the Partnership Act came into force. It. 
saves all rights and remedies existing at. such dates.. 
The Indian decisions to the contrary aré wrong in view. 
of the plain words of the section: ‘In Donviat ve 

' Baburam (1), Sulaiman Gye has correctly Sie oe 
s. 74, -- 





-() LLR. 58 All’ 4is, 
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Registration of a firm during the pendency of a suit 
by the firm is effective and the suit ought not to be 
dismissed. Radha Charan Saha v. Motilal (1). 


Paget for the 1st and 3rd respondents. S. 74 (b) 
saves only pending suits. The “remedy” is by way of 
sui, An unregistered firm cannot maintain a suit, 
though the money may have become due before 1932. 
Shazad Khan v. Darbar Khan {2); Perakan Catholic 
Sangham v. Ravi Varma (3); P. Sundaraja v. 
P. Mannarsami {4). ; 


_ A. N. Basu for the 2nd respondent. The intention 
of the Legislature was to induce firms to register within a 
year the Act came into operation. S. 69 imposes a 
disability for non-compliance. Pending suits were 
saved because of limitation. If s: 74 (6) is read too 
liberally, it would be contrary to s. 69 (bd). 


Clark in reply. - - Wharton’s Law Lexicon gives the. 


definition of “remedy” as legal means to recover a 
right. ; 
RoBekts, C.J.—The questions referred to the Full 
Bench of this Court for decision are as follows : 


’ 1. When a suit has been instituted after ‘the Ist October, 1933, 
by a firm not registered under the Indian Partnership Act {1X of 
1932) for recovery of a debt accruing before that date, is the 
suit barred by section 69 of-the Act, or is it saved by the 
provisions of section 74 (a) or section: 74 ® of the Indian Partner- 
ship Act (Act IX of 1932) ? 

2. In any case, if a suit is brought = a firm not registered 
‘under the Act, can such a defect be cured by subsequent registra- 
tion of the firm before the decision of the suit cr the appeal from 
the suit ? : 


The matter. arose in. the hoe way. The 
appellant-plaintiffs, a firm of merchants, sued the 





(l) 41 C.W.N, 534, - + 3) ALR, (1937) Mad: 419.- 
(2) A.LR: 1937) Pat. 16. (4) ALR. (1937) Mad: 528). 
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1938 respondents for the sum’ of Rs. 2,712-10-0 due on a 
koe promissory note dated the 7th March, 1932. The suit 
Ramniran- Was filed on the 28th February, 1935, and at this date 

“the plaintiff firm was not registéred under the Indian 


U. 
JonutaL. Partnership Act. 


—_ 


Roeper, ‘Section 69, sub-sections (Z) and (2); of that Act runs 
“as follows : 


“(1) No suit to enforce a right arising from a. contract or 
conferred by this Act shall be instituted in any Court by, or on 
behalf of any pérson suing as a partner ina firm against the firm 
or any person alleged to be or to have been a partner in the firm 
unless the firm is registered and the person suing is or has been 
shown in the Register of Firms as a partner in the firm. 

(2) No suit to enforce a righf arising from a contract shall be 
instituted in any Court by or on behalf of a firm against any third 
party unless the firm is registered and the persons suing are .or 
have been shown in the Register of Firms as partners in the 
firm.” 


By section 1, sub-section (3), of the same Act, the Act 
came into force on the ist October, 1932,* except 
section 69, which came into force on the Ist October, 
1933. Section 74 runs as follows : 
“Nothing in this Act or any repeal effected — shall 
affect or be deemed to affect— 
(a) any right,. title, interest, obligation or liability already 


acquired; accrued or incurred before the commence: | 
ment of this Act, or 

@ any legal proceeding or remedy in respect of any 
such right, title, interest, obligation or liability, or any- 
thing done or suffered toe the commencement of 
. this Act, or 

_(c) anything done or suffered before the commencement of 
_this Act.” 


The remaining sub-sections are not material. 





A Notification of the Governor-General i in Council, dated the 8th October 
1932 (Gazeite of India, 1932, Pt. 1, p.1145) . directs that Ch. VII of the Act 
shall ‘not.apply to any. part of. Burma except the towns of Rangoon, Akyab, - 
. Bassein, Moulmein, and Mandalay—Ed. we 
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In my opinion, there is no ambiguity in section 74 
of the Act. It was pointed out by Baron Parke in 
Miller v. Salomons (1) that in interpreting a statute 


“words which are plain enough in their ordinary sense may, 
when they would involve any absurdity, or inconsistency, or 
repugnance to the clear intentions of the Legislature, to be collec- 
ted from the whole of the Act or Acts in pari materia to be 
. construed with it, or other legitimate grounds of interpretation, be 


‘modified or altered so as to avoid that absurdity, inconsistency or. 


‘repugnance, but no further.” 


It is argued that the iniention of the Legislature was 


not to enforce the provisions of section 69 till the Ist 
October, 1933, but that after that date it was to apply to 
all suits which an unregistered firm desired to bring, 
and that the words in section 74 in their ordinary sense 
are repugnant to that clear intention and must be read 
as though they were “any legal proceeding or remedy 
taken before the commencement of this Act.” 


I respectfully agree with the judgment of Sulaiman. 


C.J. in Danmal Parshotamdas v. Baburam Chhotelal 
(2), which is alluded to in the order of reference. We 
' must construe the Act in its plain terms, and where its 
terms admit of no doubt anything in the nature of 
speculation as to the intention of the Legislature should 
be avoided. Section 74 (a) says that nothing in the 
Act shail affect any right acquired before the ‘corhmen- 
cement of the Act ; ona section 74 (b) extends this 
saving clause to any legal proceeding or remedy in 
respect of : any such right ; that is, any suchrright as is 
mentioned in sub-section (a) and has accrued before the 
commencement of this Act. 

- It appears that as the case cited came etens a Bench 
in Allahabad by way of revision only the learned Chief. 
Justice was reluctant to interfere, but the force of his 

i) 21 LJ. Ex. 161, 191. ~ (2) (1935) LL.R. 58 All, 495, 500, 
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reasoning remains unimpaired. It seems unnecessary 


to me to repeat all his observations upon the matter 


before us now: they clearly set out the law as [ 
understand it to be. 

In Surendranath De v.. Manohar De (1) a eects ary 
decision was arrived at, the Judges being of opinion that 
the words “before the commencement of the Act” 
might be taken as referring to the legal proceedings or 
remedy in respect thereof. The matter was approached 
from an angle which, with ail respect, I cannot help . 
regarding as dangerous ; for having first imputed an. 
intention to the Legislature, the Court then endeavoured 
to interpret the Act as expressing that intention, instead 
of construing its plain words in their ordinary and 
natural meaning. In my opinion in so doing the use of 
the phrase “any such right”’ in section 74 (b) was lost 
sight of ; it must refer to a right under section 74 (a) 
namely a right which accrued before the commencement - 
of the Act. There is nothing in the Act which says 
when the legal proceeding is to be taken or the remedy 
to be enforced. According to Wharton’s Law Lexicon 
a remedy is “the legal means to recover a right ”, and 
if a remedy exists in respect of a right accrued before 
the commencement of the Act the section says in the 


clearest possible language that it shall not be affected 
_ either by section 69 or any other section. 


In Basanta Kumar Pal v. Late Durgadas Aire 
Chandra Banik (2), which was cited in argument, the 
effect of section 74 (6); was not considered. In 
Ram Sundar Bhowmick v. Madhu Sudhan Deb. Nath 
(3), Mitter J. said that sub-section (b) only dealt with 
legal proceedings already commenced before the 
Partnership Act came.into force and followed the 


_ two previous - «decisions, but he appears not to have 


-+ 1) (1934) LL.R: 62 Cal, 213. (2) 39. C.W.N. 1080, 
(3). 40 C.W.N, £180. 
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‘considered the word “remedy.” I do not find it easy 
to see how there can be a “ pending remedy ”, though 

a legal proceeding may be “ pending.” Thus in my 
judgment it would be wrong to say that section 74 (b) 
saves only suits which are pending at the time when 
the Act comes into force. It saves a remedy, which 
connotes the right to institute a suit, as well. 

_ The case of Krishan Lal Ram Lal v. K.S. Abdul 
Ghaffur Khan (1) was veferred to : it is however distin- 
guishable because.the cause of action was there held to 
have arisen after the date of the commencement of the 
Act and upon that, ground the saving clause would 
have. no application. 

Put shortly, then, the appellants had a remedy in 
Tespect of aright sccrued before the commencement 
of the Partnership Act, 1932. They could institute .a 
suit and this remédy is not affected by the Act, by. 
reason of the express provisions of section 74 (b). 


In these circumstances, I would answer the first — 


question propounded in the affirmative ; in my opinion 
the second question thereupon becomes academic and 
jt is therefore unnecessary to answer it because it does 
not directly arise. nr : 

We assess the advocate’s fee in this reference at 
ten gold mohurs ; costs of this reference to be costs in 
the appeal. 


DuNKLEY, J.—I agree with the answer proposed by 
my Lord the Chief Justice.’ In the decisions to the 
contrary which he has mentioned, the learned Judges 
have, with the greatest respect, apparently overlooked 
the fact that the provisions of section 74 of the part- 
nership Act are of general application and apply to the 
whole Act, and not merely to Chapter VII. The 
interpretation which they have placed on section 74 


(1) (1935) LL.R. 
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would have a curious effect if applied to certain other 
sections outside Chapter VII ; e.g., section 42 (d). 

The terms of section 74 (b) are, to my mind, ~ 
perfectly plain, and how the adverbial phrase “ before 
the commencement of this Act” can be heldto qualify 
the nouns “ proceeding or remedy ” I am unable to 
understand. Set out in full, section 74 (6) would read 
as follows : 


“any legal proceeding or remedy in respect of any right, title, 
interest,. obligation or liability already acquired, accrued or’ 


- incurred before the commencement of this Act, or in regpect of 


anything dorie or suffered before the commencement of this Act.” 


When set out in this way, the provisions of the - 
clause are so plain as hardly to give room forcomm ent. 
As my Lord has said, even if the word “ pending ”’ be 
introduced (quite unjustifiably) before “ legal proceed- 
ing”, it is difficult to understand what could be. 
meant by a “ pending remedy.” 

I agree that the answer to the first question should. 
be that the suit is not barred, but is saved by the: 
provisions of section 74 (b) of the Act ; and I also 
agree that the second question does not then arise. 


BRAUND, J.—I agree and have nothing to add, 
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FULL BENCH (CIVIL). 


Before Sir Ernest H. Goodman Roberts, Et., Chief Justice, iv. Justice Dunkley, 
and Mr, Justice Brauned, 


A.N.A.R. ARUNACHALLAM CHETTYAR 
v. 
V.M.R.P. FIRM.* | 


Adjustment of decree—Prontise by judgincnt-debtor te do something in future 
—Performance of promise-linmediate salisfaction of decree on promise~ 
Satisfaction conditional upon performance of prontise-—Civit Procedure 
Code, O. 21, +. 2. Z 

A decree can be adjusted within the meaning of O. 23, r. 2 of the Civil 
Procedure Code by a new contract (nat the judgment-debter will do something 
in future; if the decree-holder is willing to take such a promise instead of 
the decree which he-has. It is not necessary in every case thatthe judgment- 
debtor shall perform the promise which he makes to the decree-holder before 
adjustment can be regarded as complete. , 

Per Roperts, C.].—An adjustment of a decree must fulfil the essentials of 
any other valid contract before it cau be enforced. Ii may be reached by 
(he offer of a promise for a promise and mutual acceptances ; or it may be 
_ reached by the offer of a promise for an act. In the first case though the 

contractis executory there isan adjustment ; jin the second case itis uot the 
debtor's promise bul his performance that results in an adjustment, 

'. Per DURKLEY, J.—A promise todo something in future is legal considera- 
lion and if the decrec-holder chooses to accept such a promise by the judgmient- 
Gebtor in satisfaction of the decree, there is a legal adjus{ment of the decrec.. 
An inchoate agreement without being completed cannot be pleaded as a bar to 
execution, 

Per BRAUND, J.—Thie first question is whether there has been a concluded 
contract at all. The second question is whether or not it is a term of that 
concluded contract that the decree shall be immediately extinguished or 
whether its extinguishment is made conditional upon the previous execution by 
the judgment-debtor“of bis promise. In the: former case there has been : an 
* adjustment ”’; in the latter there has noi. 

Ramanarasu v. Venkata Reddi, LL.R, 56 Mad. 198, followed. . 

Ratyanji v. Dharamsi, 37 Bom, LR. 230; Patibaudin v Gerapati, 69 
| M.LJ.77 ; Satyabadi v. Mani, 1.L.R. £5 Pat. 396, referred to. sf 

Lachhinman Das v. Babe Raituath, ILR . 44 ALL 238; NBL. Firm ¥, 
Bhauja, Civil 1st Ap. No. 82 of 1933, H.C. Ren, explained iam 











* Civil Reference No. 9 of 1937 arising out of Civil First Appeal No. 74 
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An order of reference was made by Baguley and. 


Sharpe JJ. in the following terms : 

BaGuLeEy, J..-This case arises out of execution proceedings. 
The V.M.R.P.. Firm got a mortgage decree against, among others, 
A.N.A.R. Arunachallam Chettyar. The mortgaged property’ was 
put up for sale and sold, and in the end there was a personal 


‘decree against two of the judgment-debtors for Rs. 21,000 odd. 


Execution proceedings were taken to sell certain Jand. Inthe 
course of these proceedings the decréé=hdlder certified part satis- 


“faction of the decree by payment of; Rs. 3,500. A little later, 


however, béfore any land had been: sold, the present appellant filed 
an application, in which he says that an arrangement had been.. 
come to between him and the decree-hofder by which the decree-.’ 
holder agreed to accept in full satisfaction \of the decree the sum of 
Rs. 3,500 and a transfer of eighty acres of ‘paddy land, which he 
was to select from the judgment-debtors’ latxl and which the 
judgment-debtors were then to transfer to him. “He stated that he 
had paid the Rs. 3,500 and was ready and willing tO-transfer the 
eighty acres of paddy land as soon as the decree-hoider ‘made his 
selection. The learned Judge refused to hold an inquiry. He did 
not even decide whether the application was time-barred or not:. . 
He felt himself bound by two rulings of this Court ; one officially 
réported [A.K.R.M.M.C.T. Chetty Firm v. Maung Tha Din (1)], 
and one unofficially reported [N.P.L. Firm v. B. K. Bhanja (2)). 
From these rulings he deduced that because the agreement pleaded 
was still in part executory, it could not be an adjustment within 
the meaning of Order XXI, rule 2, Civil Procedure Code. What 
assistance-in this matter can be obtained from 4.K.R.M.M.C.T. 
Chelty Firm's case (1) I do not know : it does not appear to me to be 
in point at all. With regard to N.P.L. Firi’s case.(2), it is unfor- 
tunate that this judgment has ever been: published. - It was a short 
judgment dictated from the Bench and is not really understandable 
without a knowledge of the facis. It would appear that in that 
case it was pleaded that the decree-holder had agreed to buy some 
land at Rs. 100 an acre, but it was admitted that the land had not 
actually been transferred. The exact terms of the agreement 
alleged are not deducible from the judgment: alone, and what the 
judgment says is : 
“The agreement relied upon is merely an executory agree- 
ment to adjust ; and before it has become an executed 


{1) (1929) 7 Ran. 310, (2) ALR. (1934) Ran. 190. 
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agreement, viz., a transfer of the land by the appellants 
to the respondent decree-hoider, and thereby become 
an adjustment to the satisfaction of the decree-holder, 
the agrcement cannot amount to an adjustment which 
may be taken into account in the execution of the 
decree.” 
The headnote that has been added to this Rerort, I regret to 
say, I am unable to understand ; but it would appear that this has 
been quoted in some Rerorts apparently to the effect that unless 
all the terms of an agreement had been carried out there can be 
no adjustment. If this is the meaning of the judgment, which is 
a judgment of a Bench of this Court, with respect, I am unable to 
agree. 
It seems. io me that the true position of affairs is set cut it 
_ Mara Rainanarasuy. Malia Venkata Reddi (i), in which Reilly J., 
“if.I may say so, seis out with great clearness when an agreement 
is, and when it is not, an adjustment ; and, as he shows, 2 purely 
executory contract may become an adjustment. To alter his 
iliustration slightly : if ‘A ” has obtained a decree against “ ‘B® for 
Rs. 100, and then agrees with “B” that if “ B” promises .to pay 
him Rs. 1,000 when his father, aged 90, died, he wil! take that in 
full satisfaction of his decree for immediate payment of Rs. 100, 
the acceptance of the promise to pay Rs. 1,000 on the death of his 
father is a complete transaction which extinguishes the decree ; 
and yet it cannot be said that the agreement to pay Rs. 1,080 on a 
future date is anything but a mere executory contract : the judg- 
ment-debtor has paid nothing, but the promise has been accepted 
in consideration of giving up of all rights under the decree. The 
heacnote of this judgment is as follows.: 
“ & transaction which extinguishes 2 decree'as such in whole 
or in part is an adjustment of the decree within the 


meaning of rule 2 of Order XXI of the Code of Civil 


Procedure. 

A promise to.de something in future is legai..consideration, 
and there is no ee impediment in-the way of.a 
decree-holder accepting a mere promise that the judg- 
meni-debtor will do something at some future date as 
a legal and immediate adjustment in satisfaction of his 
decree, Where the decree-holder accepts “such 2 
promise, there is 2 new contract amounting te a legal 





(1) (i932} LL.R. 561 Mad, 198, 
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adjustment of the decree on the basis of which the 
judgment-debtor is entitled to apply to the Court to 
enter up satisfaction of the decree.” 

With the whole of this headnote I agree; and it seems to me 


' that the idea that no executory agreement can be an adjustment is 


fallacious. It is necessary to distinguish between two things: In 
one case the décree-holder accepts the promise to do something in 
return for the extinguishment of his decree: the agreement is then 
an adjustment ; on the other hand, if the decree-holder makes au 


’ offer to adjust and says, “ If you do this, then I will accept it in 


satisfaction of the decree ", then there is no adjustment until the 

thing has beehi done: but there is nothing to prevent the decree- 

holder accepting the promise to do a thing as a complete adjust- 
ment ; it all depends on the actual nature of the agreement come 
to. ae ; 

_ As my view on this point appears to run counter to the Bench 

decision of tis Court which had been brought to our notice, f 

think it better to have the matter referred to a Bet Bench. The 

question which I would refer is as follows : 

“Can a decree be adjusted within the meaning of rule 2 of 
Order XXI, Civil Procédure Code, by a new contract 
that the judgment-debtor will do something in future; 
if the decree holder is willing to take such a promise 
instéad of the décrée which he has ; or is it in every 
case necessary that the judgment- debitese shall perform 
the promise which he makes to the decree-holder 
before adjustment can bé regarded as complete ? - 

The wording of the question could, I know, be better framed, 
but the real point which I wish to have decided is whether the 

Madras case of Mara Ramanarasu (1) has. been correctly decided, 

but I hardly see how a decision of another Court can be made the 

subjéct of a reference in this Court. 


SHARPE, J.—It is necessary for the proper determination of 
this appeal to know what is meant by the word “adjustment” in 
Order 21, rule 2. To my mind there is no doubt that.Mr. Justice 
Reilly correctly (and, if I may say so, in admirable phraseology) 


stated the true position in Ramanarasu v. Venkata Reddi (1) ; I 


refer particularly to the long paragraph which commences on page 
205 and ends at the top of the next page. Unfortunately, however, 


{1) (1932) LE.R. 36 Mad; 198. 
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‘there is a decision of this Court, in the case of N.P.L. Firm v. 
B. K. Bhanja (1), from which it is possible to say that this Court 
has taken a view different from that adopted in Madras. The 
‘only report of that Rangoon case is to be found in the unofficial 
All-India Reporter. The terms of paragraph 3 of the Petition in 
that case do not appear from the report, which is unsatisfactory 
and one upon which I would not care to place too much reliance. 
‘But there is in it sufficient to prevent our disposing of this appeal 
‘by giving a decision in line with the view taken in Madras. 

_ In King-Emgeror_v. Nga Lun Thoung (2), the former Chief 
’ Justice said at pages 586-7: “Itisa fundamental of the constitu- 
tion of the Court that where one Bench of the Court in 
unambiguous terms has laid down the law ina certain sense it is 
not competent for another Bench of equal standing to refuse to 
follow the earlier decision, or to give to the language used therein 
.a meaning contrary to that which the words used would naturally 
bear.” | 

I therefore agree with my brother Baguley that the present is 

:a case in which a question should be referred for determination 
by a Full Bench of the Court. I concur with my Jearned brother 
that the question which he has proposed is the one which should 
‘be put in this case. 


-P. B. Sen for the applicant. An executory contract 
-can be the basis of an adjustment within O. 21, r. 2 of 
the Civil Procedure Code. See Ramanarasu v. Venkata 
Reddi 43); Satyabadi v. Mani {4); Kalyanji v. 
Dharamsi (5); Patibandhu v. Garapati (6) ; Bharat 
National Bank, Lid. v. Bhagwan Sing? (7) ; Surput 
Singh v. Maharaj Bahadur Singh (8). 

The judgment in Luchman Das v. Ramnath (9) is 


correct, but the headnote is somewhat misleading. An 


inquiry is necessary in this. case as to what agreement 
the parties came to. 

Clark for the respondent. In this case the judg- 
ment-debtor has only made an offer, and there is no 


(1) A.LR. (1934) Ran. 190. (5) 37 Bom..L.R. 230. 

(2) (1935) LL.R. 13 Ran. 570. {6) 69 Mad. LJ. 77. 

(3) LL.R. 56 Mad. 198. (7) A.L.R:(1935) Lah.'347. 
(4) LL.R. 15 Pat. 390. (8) A.LR. (1937) Cal. 232. 


(9; LL.R. 44 All. 258. 


389 


1938 





A.N.A.R. 
ARUNA- 
CHALLAM 
CHETTYAR 
2. 
V-M.R.P. 
FIRM. 


BAGULEY, J. 


390 


1938 
ANAR. 
ARUNA- 
CHALLAM 
CHETTYAR 


Uv 
V.M.R.P. 
Firm. 


BAGULEY, J. 


RANGOON LAW REPORTS. — [1938 


concluded contract between the parties. A decree can 
be adjusted by any contract, but in the large majority 
of cases decree-holders want performance and nota 
mere promise for the adjustment of a decree. 


Roperts, C.J.—I have’had the advantage of reading 
the judgment about to be delivered by my learned 


-" prother Dunkley and I agree with it. I desire only to 


make a few observations with regard to the adjustment 
of a decree within the meaning of Order 21 rule 2. 

A -new agreement between the parties may be 
certified to the Court whose duty it is to execute the 
decree ; thereupon the Court shall record the new - 
agreement and it takes the place of the decree. An 


uncertified adjustment cannot be recognized by any 


Court executing the decree. 
Now the adjustment, or new agreement, must’ fulfil 


the essentials of any other valid contract before it can 


be enforced as such. 

It may be reached by the. alfer of a promise for a. 
promise and mutual acceptances ; as for instance where 
the decree holder agrees to accept a mere promise by 
the judgment debtor to convey certain lands to him. 
The fact that the contract is executory on both sides. 
does not mean that it is any the less a valid agreement 
and adjustment of the decree. 

On the other hand the adjustment, or new abéement, 
may be reached ‘by the offer of a promise for an act ; 
as for instance where a decree holder agrees that upon 
the conveyance by the judgment debtor of certain lands 
to him he will accept them in full settlement of the 
decree.. In such a case 2 mere promise by the judg- 
ment debtor to do so does not conclude the agreement 
for it is not his promise but his performance which is 
asked for and which is to form the basis of a contract. 
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It is therefore necessary to see, as in the case of 
every other alleged contract, whether the parties really 
came to terms and were ad idem, or whether the 
negotiations proceeded no further than proposals and 
counter proposals without the clear and definite 
_acceptance of an offer which is the necessary founda- 
tion of every concluded contract. If they came, to 
terms it does not matter that the concluded contract 
was still executory. A contract is said to be executory 
when it is as yet not performed or only partly- performed 
by both parties; when one party has completely 
fulfilled his obligations in respect of the contract he 
is then said.to have executed the contract. If they did 
not come to terms there can be no adjustment, and the 
offer of promises which are not accepted in the precise 
terms in which they are made cannot be recorded 
as such. 


DuNKLEY, J.—The question which has been referred 
for the decision of the Full Bench is as follows : 


“Can a decree be adjusted, within the meaning of rule 2 of 
Order XXI, Civil Procedure Code, by a. new contract that the 
judgment-debtor will do something in future, if the decree-holder 
. is willing to take such a promise instead of the decree which he 
has ; or is it in every case necessary that the judgment-debtor shall 
perform the promise which he makes to the decree-holder before 
adjustment can be regarded as complete i ee 


The answer to the first part of this question is 
plainly in the affirmative and the answer to the second 
part is in the negative. eit 

The law regarding executory contracts as adjust- 


ments of feceees has been clearly laid down by a Bénch . 


of the Madras High Court in Mara Ramanarasu v. 
Mattia Venkata Reddi (1), and we respectfully concur 


in the judgment of Reilly J. in that case. This decision 


(1) (1932) I.LL.R. 56 Mad. 198. 


391 
1938 
A.N.A.R. 
ARUNA- 


CHALLAM 
CHETTYAR 


v, 
V.M.RP. 


ROBERTS, 
CJ. 


392 


1938 
ANAR. 
ARUNA- 
CHALLAM 
CHETTYAR 


v. 
V.M.R.P. 
Firm. 


DUNKLEY, J; 


RANGOON LAW REPORTS. (1938: 


has subsequently been followed by the Madras High 
Court itself in Patibandhu Raghupathirayadu v. Gara- 
pati Pichaya (1). It has also been followed by the 
Patna High Court in Satyabadi Sahu v. Mani Sahu (2) 
and by the Bombay High Court in Kalyanji.Dhana v. 


- Dharmsi Dhana & Co. (3). There are also jiidgments 


of the Calcutta and Lahore High Courts to the same 
effect, in which judgments Mara Ramanarasu v. 
Matta Venkata Reddi (4) was cited with approval. © 
The decision of a Bench of the Allahabad High 
Court in Lachhkman Das v. Baba Ramuath Kalikamli-. 
wala (5) has been cited as being contrary to the Madras. 
decision: but when the facts of this case are consi- 
dered with the judgments it becomes clear that there is. 
nothing in this decision which is opposed to the 
decision in Mara Ramanarasu v. Matta Venkata Reddi 
(4). The headnote of the report seems to be too 
broadly stated, for it appears from the judgment of 
Piggott J. (at page 262), that the agreement under 
consideration was not an executory agreement, but was. 
an inchoate agreement, in that a proposal made by the 
decree-holder for adjustment of the decree had not 


been legally accepted by the judgment-debtor. The 


decree-holder had proposed to the judgment-debtor 
that he would accept satisfaction of his decree in a 
modified form and would abandon the execution pro- 
ceedings if the judgment-debtor fulfilled four specified 


conditions. Acceptance of this proposal by the judg- 


ment-debtor could: be only by performance of these 
four covenants, arid he had not performed any of them. 
There was, therefore, no new contract in adjustment of 
the decree. The words used by Piggott J. (at page 
263), when he says “it seems to me fairly clear that an 


(1) 69 Mad. LJ. 77. (3) 37 Bom. L.R. 230. 
(2) (1936) LL.R: 15 Pat. 390. (4) (1932) iILR. 56 Mad. 198. 
(5) (1921) LL.R. 44. all, 258. 
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oral agreement, not as yet performed by either: party, 


could not successfully be set up so as to prevent a 
decree-holder from proceeding with the execution of 
his decree”, appcar to be very wide; but they must be 
read subject to the facts of the case, and the facts were 
that no agreement had been concluded between the 
decree-holder and the judgment-debtor. Walsh J. 
his judgment (at page 264) stated the real decision of 
the Bench when he said : 


“By inchoute conivact, which if completed would bar Exeaiten 
of a decres, caniot he heeinde as a bar to execution under order 
XXII, rule 2, and the judgment-debtor cannot claim that the 

contract should be coermplieted and then be invoked in bar of 
execution.” 


With due respect, this is, in our opinion, a corrett 
statement of the law. 

As stated by Reilly J. m Mara Ramanar ASU Va 
‘Matta Venkata Reddi (1), there is no reason why a 
decree should not be extinguished by a new contract 
that the judgment-debtor will do something in future, if 
the decree-holder is willing to take such a contract 
instead of the decree which he hasin his hand. A 
promise te do something in future is legal consideration, 
and if the decree-holder chooses toaccept such a promise 
by the judgment-debtor there is nothing in law to 
prevent him from doing so, and such a promise by the 
judgment-debter and acceptance thereof by the decree- 
holder is a legal adjastment of the decree. But, 
naturally, if a judgment-debtor comes into Court and 
alleges that his decrec-holder has given up his decree, 
which he can execute at once, and accepted in its 


place a promise by the judgment-debtor that he will 


. do something at a future date, and if that is disputed, 
then the evidence that the decree-holder has accepted 
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such a promise must be carefully scrutinized. Cases. _ 
in which a decree-holder has accepted a promise by his 
judgment-debtor to do something in the future as. 
satisfaction of his decree must be rare,.and what 
usually happens in cases of adjustment of decrees is that 
the judgment-debtor suggests terms of settlement and 
the decree-holder agrees to accept the performance of 
these terms by the judgmeni-debtor as a settlement. | 
At that stage that is not a completed contract, but the 
settlement is still in the stage of negotiation. It is a. 
counter-proposal by the decree-holder, which proposal. 
can only be accepted by performance. That is what 
Piggott J. meant when in Lachhman Das v. Baba 


-Ramnath Kalikamliwala (1) he said that an oral agree-. 


ment not as yet performed by either party could not 
successfully be set up so as to prevent a decree-holder: 
from proceeding with the execution of his decree; and. 
that is what my brother Mya Bu and I meant in our ~ 
short judgment in N.P.L. Firm v. B. K. Bhanja (2), 
which has apparently given rise to this reference, — 
The reporting of this latter case in the All-India 
Reporter exemplifies the danger of reliance on 
unofficial reports. The case before us was so plain 
and, in our view, of so little importance that we did not 
consider it necessary even to set out the facts in’ our 
judgment, and we certainly had no intention of enunciat- 
ing any proposition of law. When the facts of that 
casé are examined it becomes at once apparent that what 
we had before us was a suggestion for settlement of the 
decree which had not yet passed the stage of negotiat.— 
tion; there was no completed agreement between the 
parties. The use of the words ‘executory” and 


« executed’? was perhaps somewhat unfortunate, and 


a 


4a) 921) LLR. 44 All, 258. (2) Civ, First Ap. No. 82 of 1933, H.C. Ran. 
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it would have been better if we had described the 
agreement as inchoate ; but our judgment is not open 
to any possibility of misunderstanding if it is read, as 
it ought to be, in connection with the facts of that case. 

The correct law regarding the adjustment of a 
decree by a new contract may perhaps be most plainly 
stated by means of an example. If A holds a decree 
against Band B offers to transfer certain property to 
A, and A accepts that promise to transfer in whole 
or part satisfaction of his decree, that is a binding 
contract which constitutes an adjustment of the decree 
in whole or in part, and can be pleaded by B in bar of 
execution. But if A, as is usually the case, agrees to 
accept the transfer of the property in whole or part 
satisfaction of his decree, at that stage there is no 
concluded agreement between the parties, but A has 
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really made a counter-offer which can be accepted by — 


B only by performance, i.e., by the actual transfer of 
the property. In this latter case there is no adjust- 
ment until the property has been actually transferred. 
The question referred will be answered in the 
above sense. 
The costs of this reference to be costs in the 
appeal, advocate’s fee five gold mohurs. 


Braunp, J.—I agree. 


The question, as it seems to me, is in each case 


whether the decree-holder has, in fact, agreed 
immediately to take the judgment-debtor’s proritise— 
to use the words of the reference itself—“ instead of the 
decree which he has.” If he has, then, even if the 
judgment-debtor’s promise is executory, an “ adjust- 
ment” has in fact been accomplished. cosas 

If there has been no concluded contract between 
the parties by a definite offer and a definite acceptance 


of that offer, it should be evident upon the ordinary. 
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principles of contract that there can have: been. no 
‘concluded “ adjustment.” - 


In my view, however, that does not sinks end the 
matter. For there may well be a concluded contract 
that a decree;shall be “adjusted” or “ extinguished’ 
in futuro without thestage of a present “adjustment ’ 
of the decree having-been: reached. If, for instance, 
the judgment-debtor agrees to transfer to the decree- 
holder acertain property upon a future date--and, 
in consideration of that promise, the decree-holder 
agrees to release his decree when the property has 
been transferred, that is a contract. But it is not an 

“ adjustment” within the meaning of Order 21 Rule 2 of 
the Civil Procedure Code. The decreefor the time 
being stands and it does not become actually “adjusted ” 
until the judgment-debtor’s promise has been executed. 

In short, there are I] think two questions always to 
be considered. The first is whether there has been a 
concluded contract at all. The second is whether or 
not it is a term of that concluded ‘contract that the 
decree shall be immediately extinguished or whether 
its extinguishment is made conditional upon the 
previous execution by the judgment-debtor of his 
promise. In the former case there has been an“ adjust- 
ment.” In the latter, there has not. 

I think that the reference, having regard to the 
terms in which it is framed, should, ‘as to the first part, 
be answered in the affirmative ; and 1 as to its alternative 
in the negative. 
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ORIGINAL CIVIL. 


Before hin. Justice Braid. 
DAW HLA GYI v. MAUNG PO THAUNG.* 


hiisjoinder of caitses of ection—Suit for Bossession of plots of land fro 
sevéral defendanis—Title of cack defendant separate—Tenants and 
frespassérs-—Dewial of plaintiff's title to land—Same act or transaction 
—Civil Procedure Code, O. 1, ¢. 3; 0. 2, r. 6. 

‘the plainiifi, claiming to be the owner of a large piece of land, sued some 
twenty defendants in one suit to obtain possession of the various tenements into 
which the land was divided. The defendants were in possession of the’several 
tenements respectively and had crected houses thercon. The several defendants 
came into Possession cach aia different lime and in ditiérent circumstances. 

“Phe title of each of the défendants was separately traceable, either from some 
Original tenant of the plai inliff’s predecessor in title or from a demise to that 
defendant from the plaintiff or from trespass by the defendant himself or his 
predecéssor in occupation at some time in the past. The Plaintiff, alleged that 
there was a common issue in the case, namely, | that all the “defendants denied 

tie plaintiff's title to the land. * 

Held, that the suit was an attempt tc combine iz one suit twenty suits against 
twenty different defendants in respect of twenty different pieces of property 
and upon pees S different causes of action. Order 1, r, 3 of the Civil Procedure 

pens eed fe causes of action against ‘separate d 

COMBINE — the right to ‘relief arose ‘in respect or out, of ‘the 

Same act or | & Of acts or Saale The ion ‘must be’ oe 














"Heid auitiar + that the cas¢ did not come within the scope of O. 25.6 of 
the Civil Procedure Code as the rule applied when several causes of action 
were properly joined in one suli and could not be convenicni Hy tried together, 
but not to a case of misjoinder of causes of action. 


Sein Titi Aung for the plaintifi. 


De for the defendants. 

The suit was originally filed by one U Kyaw. 
During the pendency 7 of the suit he died, and his legal 
representative, the widow, was brought on the record, 








* Civil Regular Suit No, 8 of 1936 
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skal BRAUND, J.—This suit is one by a plaintiff against 
aaa Eee some twenty defendants or sets of defendants. It is 
v. one in which the plaintiff, alleging himself to be the . 
eens P° owner of a certain piece or parcel of land at Kemmen- 
dine, seeks to obtain possession of the various tenements ~ 
into which the land is divided from the several persons - 

‘who, at the date of the: plaint, were in possession of 
them. 

The plaintiff claims to be the ground landlord of 
the whole of this parcel, upon which, in. various 
circumstances and at’ various times since the year. . 
1905, persons—some of them as tenants and othérs 
as mere trespassers—have erected buildings. He 
claims individually as against those who either are his 
tenants or who claim through persons who were his © 
tenants,.to recover possession on the ground of breaches © 
of their respective tenancy agreements and, as against 
some of the others, he claims as mere trespassers who- 
have from time to time possessed themselves of the 
land. 

Each of the several parcels of land now in the 
possession of the several defendants came into his or 
her possession at different times and in different 
circumstances. As it seems to me, wholly different 
questions of fact and of law may apply to each, although 
it is possible that there may be some common question: 
of law which mayfapply to all of them. 2 

With the assistance of the plaintiff's advocate,- I 
have gone carefully through each of the defendant’s 
titles and I find that the title of each of the defendants 
to each separate piece of land is separately traced, either 

- from ‘some original tenant of the plaintiff's predecessor 

- in title or from a demise to that defendant by the 
plaintiff herself or from mere occupation of the land by 
the defendant himself or by the defendant’ s predecessor 
in occupation at some time.in the past. ; 
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It is, I think, impossible to take any other view than 
that this suit, in reality, is an attempt to combine in 
one suit twenty suits against twenty different defendants 
in respect of twenty different pieces of property and 
aipon twenty different causes of action. The cause of 
action as against each defendant consists of all those 
facts which go to make up the circumstances of that 
particular defendant’s present occupation of the land 
and of all those circumstances which constitute in each 
particular case the right of each particular defendant to 
remain in possession, In the case of no two of these 
defendants, or of no two sets of defendants, are those 
facts in any sense identical. Those few of the defen- 
dants who are themselves original tenants obtained their 

tenancies at different times and under different condi- 
tions and a considerable number of the defendants who 
claim to trace their title to their present occupation 
through. predecessors who were themselves tenants of 
the plaintiff's predecessors in title have to rely upon 
earlier tenancies, which themselves arose in circum- 
stances entirely dissimilar-to each other. Finally those 
‘persons who are in possession, or whose predecessors 
have been in possession, as mere squatters or trespassers 
have to rely upon facts constituting the origins of their 


possession, When one comes to consider merely the 


question of limitation it becomes apparent at once not 
only how inconvenient, but how impracticable, it would 
become to iry this matter in one suit. The defendants 
rely upon limitation in this case and it might involve 
the Court in having to try in one suit twenty 
or more different issues of limitation, raising 
an equal number of different sets of facts 
and considerations of law. Neither, in. my view, 
as it necessarily a fact that there is, or may -be, 
some question running through ‘the case that is 
common to ali. 
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It is said by the plaintiff's advocate that there is a 
common issue here, namely the issue that all the defen- 
dants, among other things, deny the plaintiff’s title to- 
the land. It is said that the defendants with one voice 
set up, against the plaintiff, a'title in some third party 
or third parties. That is, it is said, the common factor 
which makes it proper that these particular cases should 
all be tried as one. Even that, however, is by no means: 
proved. It may well be that to some of these 
defendants it is open to deny the plaintiff’s title). 
whereas to others it is not. One only has to read 
section 116 of the Evidence Act, which says that no 
tenant of immoveable property, or: person claiming. 
through such tenant, shall, during the continuance of 
the tenancy, be permitted to deny that the landlord of 
such a tenant had at the beginning of the tenancy a. 
title to such immoveable property. In the case of those: 
persons who claim to derive their title through an 
original tenant, that involves trying. separately issues of 
whether the particular defendant tracés his title through 
an original tenant. It involves enquiring whether each. 
particular defendant is himself a tenant or claims. 
through a tenant. It involves enquiring whether. the 
tenancy is now continuing. As it seems to me, upon 
that ground it involves different considerations in each. 
case. On the other hand, it may be that in the case of 
trespassers—I am not, of course, deciding this—no- 
question as to section 116 will arise. Itis not,-in my 
view, true by any means. to say that there is one: 
common question of law as tothe plaintiff's own title: 
which is applicable to each of these cases. . 

There is another point made by the plaintiff.. He: 
says that in 1925 there was an agreement by the 
defendants to. certain suits which had been started then 
to the effect that, in the matter in dispute as to the title 
of the plaintiff's predecessors, they would abide by the 
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result of certain cihcr proceedings. . For myself, I see 
- great difficultics ii that contention. But apart from 
that, even though that did constitute a feature common 
to all defendants, it would not, in my view, justify 
twenty cases such as these being tried as one. Order 1, 
rule 3 of the Code of Civil Procedure is the rule 
which regulates matters of this kind. It is the only rule 
which deals with the joming together of causes of action 
against different defendants. Order 2 deals with the 
combining of different causes of action as between the 
same parucs. But Order jl rule 3 says: 


“AU persons may be joined as defendants against whom any 
right te relief in respect of or arising aut of the same act or 
transaction or series of acts or transactions is alleged to exist, 
whether jointly, severally or in the alternative, where, if separate 
suits were brought against such persons, any common carat of 
law or fact would arise.” . 


‘That makes provision for what, upon any footing, must 
be the exceptional case of combining in one suit 
separate causes of action against separate defendants. 
But it provides that, before that ought to be done, the 
right to relief must arise in respect of or out of the 
same “act or transaction or series of acts or transac- 
tions.” tis, I think, impossible in this case to .say 
that the right to relief against these defendants, which 
depends upon terms.of occupation varying in each case, 
arises out of “the same act or transaction or series of 
acts or transactions.” Itsecims to me to be quite clearly 
he ea that in order to qualify under this rule, 
the case must be onc in which the issue,—be it an issue 
of fact or an issuc of law or both—against each of the 
defendants is substa ie ally the same. That appears to 
me to becorne plainer when one sees that it is still 
permitted to make usc =e this rule even where the relief 
against some of the defendanis is merely ancillary to the 
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relief claimed against the others. It is to be no: 
obstacle to a plaintiff availing himself of Order 1,. 
rule 3, if while the case against the defendants is: 
substantially the same, certain “ancillary” relief is: 
necessary against some and not against others, What: 
is objectionable is that the cases against each of them 
should be different and should arise out of separate’ , 


_ transactions. ' It seems to me to be impossible in this: 


case to say that the. causes of action against the defen-. 
dants in any sense arise out of the same acts or. out of 
the same transactions. _ Separate ane to each tena tenant : 
and Separate. 8 






ng the. possibility 


c ommon_ feature running. 





that they m may pee “some. 


through ‘them, ‘there is so much that is not common 


that, in my view, it would be improper t to treat. ‘this ¢ asi - 
a a Case “under Order 1 rule 3 a and the. matter, is. one. for aa 









“The learned advocate who has es for the! 
plaintiff agrees with me in thinking that, generally. 
speaking, there are three classes of defendants here. 
There is, first of all, that class of occupant who is him-’ 
self the tenant. There is, secondly, that class of: 
occupant who claims to trace his title through some: 
previous tenant, whether by inheritance or otherwise. 
Thirdly, there is that class of person who is a mere. 
sa 

‘I am reluctant that these proceedings should be 
wholly: wasted. -I have been prepared, therefore, to 


treat this suit as a suit against-any one-of the defendants 


whom the plaintiff’s:advocate may select'and to proceed. 
with it on that footing with suitable amendments to the 


pleadings. He has ‘selected the first defendant. I 


shall, accordingly, in the first place, direct that this - 


suit, be continued la as between the plainitife 
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and the first defendant. As ancillary to that, I shall 
direct the plaintiff to deliver within fourteen days an 
amended plaint as against the first defendant. The 
first defendant will then have liberty within a further 
period of fourteen days to deliver an amended written 
. Statement. I have pointed out already that, in my view, 
the plaintiff’s case is a quite simple one 2s against each 
individual defendant and that it need not be pleaded 
with anything like the prolixity of the present pleadings. 


'. The plaintiff's advocate has invited my attention to . 


Order 2, rule 6, and has asked me to maintain this 
suit”as it is, and to order separate trials of the three 
issues that | have mentioned. In my view, for the 
reasons that I have expressed, this is a case of 
misjoinder of causes of action, not as between a plaintiff 
and a defendant, but as between a plaintiff and different 
defendants, It is not, in my view, a matier which is 
within the scope of Order 2 at ail, and in particular it 
is not one, I think, that is covered by Order 2, rule 6. 
I agree with the note of the learned author of Mulla’s 
“Code of Civil Procedure ” at page 504 where he says 
that this rule does not apply to cases of misjoinder of 
causes of action but to cases where several causes of 
action have been #7 ‘operly joined in one suit and the 
causes of action so ) joined cannot conve! uently be tried 
together. 
It remains therefore for me to consider what I must 
do as regards the remaining defendants. 
; Ihave offered to permit the suit to be withdrawn as 
against them, with liberty to bring a new one, but that 
offer has been declined. “I do not think I have any 
jurisdiction under Order, 23, rule 1, to make an order to 
that effect unless I am im asked to make i it by the plaintiff, 
In this case the plaintiff's advocate does not accept my 
offer to permit him ‘to withdraw the suit under Order 3, 
rule 1, and, accordingly, though with some regret, Fam 
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compelled to dismiss the suit as against all the defen- 
dants other than the first. . 

No extra costs have been incurred by reason of the 
present misjoinder of defendants and, accordingly, I 
shall dismiss the suit as against these defendants with 
no order as to costs. 


-[Feb. 14, 1938. Upon appeal (Civil First. Appeal 
No. 93 of 1937) it was intimated that the Court would 
feel bound to dismiss the appeal. But, the plaintiff’s 
advocate alleging at the last moment that the plaintiff 
could by amendment of the plaint plead a common cause 
of-action, she was allowed by the Court to apply to file 
an amend plaint on the Original Side upon paying the 
whole of the defendants’ costs of the appeal and the 
case was remitted to the Original Side accordingly. | 


FULL BENCH (CRIMINAL). 


Before Mr, Justice Baguley, Mr. Justice Mosely, and Mr. Justice Ba U. 


U AUNG PE v. THE KING.* 


Defamation—False information to a public servant—Defamatory statencnt i 
information—No complaint by public servant—Prosccution by person 
defamed—Two distinct offences—Intent to defame—Penal Code. ss. 182, 
499, 500—Criminal Procedure Code, s. 195. i 

A complaint for defamation by the person aggrieved by it can be entertained 
by a Court notwithstanding that the accused could have been prosecuted on the 
sanie facts under s. 182 of the Penal Code on the complaint of a public servant. 
The two offences are fundamentally distinct in nature, although they may arise 
out of one and the same statement of the accused. 

The defamatory statement does not fall within any of the exceptions te 8,499 - 
by reason merely of the fact that it is punishable as an- offence under s. 182, or 
any other section of the Penal Code ; nor is s. 500 of the Penal Code included 
in the list of sections contained in s. 195 (1)(b) of the Criminal Procedure Code. - 

Krishna Row v. Appasawmi, 1 Weir, 585; Ramsebak. Lal v, Muneswar ; 
Singh, LL.R. 37 Cal, 604 ; Satish Chandra v. De, LL.R. 48, Cal. 388, ‘followed. 

Queen-Empress v. Mi Gywet, (1897-1901) U.B R.'279 ; Swee Ing v, Koon vee 
A.LR. (1935) Ran. 163, overruled. : ; 





* Criminal Revision No. 21B of 1938 from the order of the Headquarters 


Magistrate (1) of Insein in Cr. Regular Trial No: 244 of 1937. 
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To constitute an cffence under s. 499 of the Penal Code no intent to defame 
is necessary ; it is sufficient if the imputation is published intending to harm, 
or knowing or having reason to believe that such imputation will harm, the 
reputation of the complainant, 


The following reference for decision by a Full 
Bench was made by 


Ba U, J.—U Po Lu, headman of Yegyaw village, Insein 


District, resigned, and his brother-in-law, Maung Po San, was. 


appointed temporary headman pending an election. U Aung Pe 
‘who was a rival candidate of Maung Po San for the headmanship 
presented a petition to the Deputy Commissioner, Insein, praying 
that he might be appointed temporarily as headman. In the 
course of the petition he stated that Taung Nga was illicity selling 
opium in the village and that he was related to Maung Po San who 
would assist him in the illicit trade if he was appointed headman. 
-Taung Nga took exception to this statement and prosecuted 
Aung Pe under section 500 of the Penal Code. The case was 
tried by the Headquarters Magistrate, Insein, and Aung Pe was 
found guilty and sentenced to pay a fine of Rs. 50 or in default to 
undergo one month’s simple imprisonment and also to pay costs 
Rs. 5-8 or in default to undergo seven days’ simple imprisonment. 
The case was taken up to the Sessions Judge, Insein, on revision, 
- and the learned Sessions Judge has now reférred it to this Court, 
recommending that the conviction and sentence may be set aside 
‘on the following two grounds : 

” That the Magistrate should not nave accepted the 
complaint under section 500 of the Penal Code and 
tried it as the accused could have been prosecuted 
under section 182: of the Penal Code, vide Queen- 
Eimfress v. Mi Gywet (1), Swee Ing v. Koon Han and 
another (2). 

{2) That the accused is. onthe acts alleged and proved 
entitled to the benefit of the Tenth exception to 
section 499 of the Penal Code. 

' The point raised in the second ground will arise if it is held 
- that a person who has committed an offence under section 500 as 
well as an offence under section 182 of the Penal Code on the 
same facts can be prosecuted for the former though he is not 
prosecuted for the latter. 





(1) (1897-1901) U.B.R. 279. {2) AIR. (1935) Ran. 163. 
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The cases relied-on by the learned Sessions Judge dealt with 
section 211 of the Pénal Code ; but if the law expounded therein 
is ccrrect, the principle would equally be applicable to the present 
case. 

In Queen-Empress.v. Mi Gywet (1) the learned Judicial Commis- 
sioner said : , 

“ The complainant made a complaint to the Magistrate that 
the accused, with the intent of causing injury to him, 
had instituted a criminal proceeding against him 
knowing that there was no just or lawful ground for 
such proceeding, and that she, the accused, had there- 
by defamed him. The Magistrate took action: against 

- ber under section 500, Indian Penal Code, convicted. 
her of that offence; and sentenced her to pay a fine of 
Rs. 40 or, in default, to suffer rigorous imprisonment 
for 40 days, and awarded half of the fine to complainant 
as compensation. ° 

The proceedings were wholly illegal. The offence alleged 
was one under section 211, Indian Penal Code, and 
under section 195, Criminal Procedure. Code, cognizance’ 
should not have been taken of it without sanction. A 
Magistrate cannot give himself jurisdiction to: try. an 
offence under section 211 by treating it as one. under 
section 500, Indian Penal Code.” 

This was approved by Mackney J. in Swee Ing v. Kove: Han 
and another (2). The facts in that case are these : 

One Swee Ing made a report at a Police Station charging 
one Ah Shyan.and other persons unknown with having confined 
and raped her. The police refused to take action as they found, 


-after due inquiry, that the complaint was false ; thereupon Swee 
‘Ing made a direct complaint to the Court charging Ah Shyan and 


Koon Han with having confined and-raped her. The complaint 


.was thrown out under section 203 of the Criminal Procedure Code. 
‘Thereupon. Ah Shyan.and Koon Han filed two separate complaints. 


against Swee Ing under ‘section 500 of the Penal Code. The two 


‘Cases were amalgamated and tried together. Swee Ing was found 
guilty and convicted. 


‘On appeal to this Court Wacaay J. ‘said 
“ She defamed them again when she filed her complaint with 
the District Magistrate, but obviously, what she was 


(1) (1897-1901) U.B.R. 279. 42) A.LR. (1935) Ran, 163. 
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doing was not defaming these persons but bringing a 
(possibly false) charge against them. If her complaint 


is a false one, her object in making it was not to:defame . 


these persons so much as to harass them and cause them 
the inconvenience of being subject to criminal proceed. 
ings. For such an offence section 211 Penal Code, is 


_ the appropriate section, but the Court may not take 


cognizance of an offence under section 211; Penal Code, 
committed in relation to any proceeding in Court except 
on a complaint in writing of such Court, or by some 
other Court to which such Court is subordinate. By 


‘assuming that the offence falls under section 500, Penal 


Code, the Magistrate cannot avoid the effect of this 
provision of law.” 


The Calcutta High Court has, however, taken a contrary view. In 
Ramsebak Lal v. Muneswar Singh (1) Harington J. said : 
“The facts are that the accused gave a certain information. 


In m 


to the manager of the Bettiah Raj which was untrue. 
He was prosecuted under section 182, but acquitted on 
the ground that the person to whom he gave the 
information was not a public servant within the purview 
of that section. That information was, as a matter of 
fact, defamatory of the person who was aggrieved in the 
present case, and it is in respect of the defamatory 
statements which were made to the manager of the 
Bettiah Raj that the present charge under section 
500 was instituted. 
y opinion, section 403 is no bar to the present proceed- 
ings. * * * * * The one is an offence committed 
against a public servant, which can only be prosecuted 


‘upon the complaint,:or under sanction of the public 


servant injured, or of some one to whom he is subor- 
dinate. The offence under section 500 can only be 
prosecuted on the complaint of the person aggrieved 
by the defamation. In one case the offence is com- 
‘mitted against.a person to whom false information is 
given ; in the other case it. is committed against a 
person about whom a defamatory statement is made. 
_The two offences, to. my mind, are quite distinct, and 


_-the ‘charges under them-would. haye to be prosecuted 








(1):1910}-E.L.R: 37 ‘Gal: 604. 
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sco under the authority of the different persons who are 
U AuNG PE injured by them.” 
v. . i . ss . ape 
‘The Kine. Holmwood J.in a separate jucgment agreed with this view and. . 
ieee said: é 
Ba U, J. 


“ Although, therefore, the finding of the Magistrate in the 
section 182 case cannot be in any way allowed to 
prejudice the accused in the section 500, Indian Penal 
Code case, it is clear that the question of malice has 
not at all been tried, and the accused has not beén 
acquitted of any charge involving malice. That is a 
question which has to be tried on evidence which 
would be irrelevant in a trial under section 182 of the 
Indian Penal Code.” : 

In Satish Chandra Chakravarti v. Ram Doyal De (i) though the 
point now under discussion was not directly involved yet the 
observations of Mookerjee Acting C.J. bearing thereon are worthy 
of great respect. The learned Acting Chief Justice said : 

- Now, the maker of a single statement may be guilty of twe 
distinct offences, one under section 211 (which is an 
offence against public justice) and the other an offence 
under section 499, wherein the personal element largely 
predominates. The Legislature has provided, in the 
Criminal Procedure Code that the sanction of the Court, 
where the offence is committed, is essential in the 
former case for the institution of criminal proceedings. 
In the latter case the Legislature has omitted to make 
asimilar provision. This diversity, for aught we know, 
may have been deliberate, and plainly affords no 
reason why the Court should struggle to hold that the 
statement does not fall within the mischief of the rule 
embodied in section 499. The two offences are funda- 
mentally distinct in nature, as is patent from the fact 
that the former is made non-compoundable while the 
latter remains compoundable ; in the former case, for 
the initiation of the proceedings, the Legislature 
requires the sanction of the Court under section 195 
of the Criminal Procedure Code ;in the latter case, 
cognizance can be taken of the offence only upon a 
complaint made by the person aggrieved under section 
198 of the Criminal Procedure Code. Whether every 


(1) (1920) I.L.R. 48 Cal. 388. 
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statement made by an advocate, by a party to a judicial 
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proceeding, or by a witness therein should be excluded y aune pg 


from the category of defamation, or, if included therein, 
should be made punishable in a proceeding instituted 
only with the sanction of the Court where the statement 
was made, are manifestly questions of policy which can 
be settled appropriately only by the Legislature. If, 


for reasons of public policy, the Legislature thinks fit to . 


adopt the first alternative, as it is unquestionably 
competent to do, and to confer on advocates, parties 
and witnesses, not merely a qualified privilege as at 
present, but an absolute privilege as in the case of 
Judges, a new exception framed in suitable terms should 
be inserted in section 499 of the Indian Penal Code. If, 
on the other hand, the second alternative commends 
itself to the Legislature as more expedient, section 500 
of the Indian Penal Code may well be included in the 
list of sections contained in section 195 (1) (b) of the 
Criminal Procedure Code. . It is, after ail, the province 
of the statesman, and not of a Judicial Tribunal, to 
discuss, and of the Legislature to determine, what is the 
best for the public good and to provide for it by proper 
enactments, But tiil the law has been amended, in 
one or other of the modes just indicated, or possibly 
in some other manner, it is incumbent upon us, if we 
are to avoid the greatest uncertainty and confusion to 
interpret the clear and unambiguous provisions of 
the statute in their plain natural sense, and not allow 
ourselves to be led into speculations as to their 
reasonableness or unreasonableness by reference to 
the ever captivating but often misleading ideals of 


- public policy.” 


The Madras High Court took a similar view in Krishna Row v. 
Afpasawmi Aiyar {1). The case is an old one but it does not 
appear that the view taken therein has since been dissented from, 
The headnote of the case is in the following terms: 

“A complaint of defamation cannot be dismissed on the 


technical ground that the offence of defamation 
charged merged injan offence punishable under section 
182 of the Penal Code and that no sanction was 


(1) 1 Weir’s Law of Offences & Cr. Pr., p. 585. 
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cbtained: for prosecution- under the ‘latter section as 
required by section 195, Cr.-P. Code. 

‘Where a public servant in the course of a departmental 
inquiry made a statement to the Head of his department 
that the complainant, another public servant, borrowed 
monies for his immediate superior ; Held, that such. 
statement would be defamatory, if it was untrue and if 
it was made under such circumstances as would lead 
the officer to believe that the complainant had 
borrowed money for his superior from persons 
connected with the department.” 

The view taken by the Calcutta and the Madras ne Courts . 
appears, to my mind, to be the correct view. mg 
Section 235 (2) of the Criminal Procedure Code.says : 

“Tf the acts alteged constitute an offence falling within two 
or more separate definitions of any law in force for the 
time being by which offences are defined or punished, 
the person accused of them may be charged with, and 
tried at one trial for, each- of such offences,” 

The present case, in my opinion, clearly illustrates what this section 
means. als 

When U Aung Pe gave information to the Deputy Commissioner ~ 
that the respondent Taung Nga, ‘sold opium illicitly, assuming that he 
knew that the said information was}false or that he believed it to be 


“false, he did so with the intention of influencing ‘the Deputy Com- 


missioner not to appoint his rival Po San as headman. He has 
thereby committed an offence under section 182 of the Penal Code. 
As the said information has also apparently harmed the 
reputation of Taung Nga he has also committed.an offence under 
section 500. 
Therefore, these two offences can be tried together in the same 
trial as permitted by the section or else separately as directed by 


‘section 233, Code of Criminal Procedure..: 


As, ‘however, the ingredients that constitute the offence eadee 
section 182 are quite different from the ingredients that constitute 
the. offence under section 500, different kinds of evidence will be 
required to prove the two respective offences. 

If the accused is found guilty, the question of seidlence: 
whether the offences are tried separately or in the same trial, will 
have to be considered with reference to section 35 of the Code of. 
Criminal Procedure and section 71 of the'Penal Code, 
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__ As there is a conflict of decisions, and’as the point involved is 
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of general public importance, I refer this case for decision by"a wv Aunc PE 
Bench,. Full or otherwise, as the learned Chief Justice may direct, THE Sorts 


-.M. Ahmed for the applicant. In the complaint 
filed in this case all the ingredients necessary to con- 
stitute an offence under s. 182 of the Penal Code are 
present ; therefore a complaint under s. 500 in respect 
of the same facts cannot be entertained. A private 
party should not be allowed to set the criminal law in 
motion where a provision of law requires a public 
servant to do so. The recommendation of the Sessions 
Judge should be accepted, and this is in accordance 
with the two Burma rulings or the stibject. “Queen- 
Empress v. Mi Gywet (1) ; Swee Ing v. Koon Han and 
another (2). 

The Indian authorities are against this view, and 
these have been discussed in the referring judgment. 
The object of the applicant was to point out to the 

Deputy Commissioner that the person appointed as 
headman was unsuitable for the appointment. There- 
fore, even if s. 500 applied, the applicant is protected. 


Thein Maung {Advocate-General) for the Crown 
and Ba Pe for the respondent were not called upon. 


BacuLey, J.—It is unnecessary to set out the facts 


in detail as they have been set out in the order of refer- _ 


ence upon which the case came before this Full Bench. 
The learned Sessions Judge is of opinion that the 
Magistrate could not try the complaint under section 
500 because on the same facts the accused might have 
been prosecuted under section 182 of the Penal Code: 
He points out that a prosecution under section 182 


of the Penal Code. by reason of section 195 of the Code. 


of Criminal Procedure would not lie because there is 


(1) (1897-1901) UBR. 279. (2) A.LR. (1935) Ran. 163. 
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_ no complaint in writing made by the public servant 


concerned, and he quoted two cases in which it had 
been laid down that when there was no complaint by 
the public servant concerned a Magistrate could not. 
give himself cognizance of the case by making the case 
one under section 500 of the Penal Code. ; 
The first of these cases was Queen-Empress v. 
MiGywet(1). In this case the learned Judicial Commis-. . 
sioner merely stated that the proceedings were wholly 
illegal. He said the offence alleged was one under 
section 211, Penal Code, and under section 195, 
Criminal Procedure’ Codé, cognizance should not have 


_ been taken of it without sanction. 


No reason is given for this and the wording at ‘the 
beginning of the judgment suggests that no real defama- 
tion was set out in the complaint. It is difficult to 
adduce anything very definite from this judgment. 
without knowing the actual wording of the complaint. 

The second case was Swee Ing v. Koon Han and 
another (2). A quotation from this judgment is given — 
in the order of reference, and it seems to me there is a. - 


' fallacy apparent on the face of the judgment. It says: 


’ “Tf her complaint is a false one, ‘her object in stutiue: it was 
not to defame these persons so much as to harass them and cause 
them the inconvenience of being subject to criminal proceedings.” 


A reference to section 499, Penal Code, shows an 
obvious omission. No intent to defame is necessary, it. 
is sufficient if the imputation is published ‘intending tq - 
harm, or knowing or having reason to believe that such 
imputation will harm, the reputation of the complainant. 
On the other hand I find it difficult to add anything 
useful to the two rulings referred to,—Ramsebak Lal 
v. Muneswar Singh {3), and the exhaustive judgment of 





(ty (1897-1901) U.BR.279. (2) ALR, (1935) Ran. 163. 
(3) (1910) I-L.R. 37 Cal. 604. 
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Mookerjee Acting Chief Justice in Satish Chandra 1938 
Chakravarti v. Ram Doyal De (1). sacra 
In this. Jast judgment every case bearing on the Tar ‘ina. 
matter is referred to. BAGULEY, J: 
Clause 29 of our Letters Patent says clearly that we 
have to deal with this case under the Penal Code, and 
any person who is chargéd with any offence for which 
provision is made by the Penal Code shall be liable to 
punishment under the said Act and not otherwise. It 
is, thercforc, impossible to refer to the English law or 
to any questions of privilege whether absolute or 
qualified, 
The relevani sections of the Penal Code bes re sections 
499 and 500 and in these sections the word “ privilege” 
is not to be found. * 
Section 499 deals with, if I may say so, defamation .- 
per se, and says nothing about where, why, or when the 
imputation is made, so the law would appear to apply 
in exactly the same way whether the imputation is 
miadein a Court of justice or before some other public 
servant, or anywhere else. 
Section 195 of the Ceiminal Procedure Code lays 
down that a Court shall not take cognizance of certain 
Offences under ceriain sections except on the complaint 
in wriling of the public servant concerned, or on the 
complaint in writing of a Court, or some other Court 
‘to which the first Court’ is subordinate, and so on, but 
section 500 is not mentioned in section 195, 
To section 499 there are ten exceptions ; it would. 
have been quite easy for the legislature to have inserted 
an eleventh: exception saying that when the defamation 
is made in a statement to a public servant or in-Court 
proceedings, by viriue of which the offence was punish- 
able under section 18Z or 211 of the Penal Code ‘or 





(i) (3920) LER. 48.Cal. 388. 
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some other section, then no prosecution under section 
500 would lie. But there is‘no such extra exception. 

In my opinion, as‘ I have said, there seems an 
obvious flaw in the reasoning in Swee Ing v. Koon Han 
and another (1) and it must not be regarded as good 
law. wee 

This disposes of the point of law, but in addition to 
this the learned Sessions Judge recommends that the 
conviction be set aside because the accused was entitled 
to the benefit of the tenth exception to section 499. of 
the Penal Code, and, as the whole case has been refer-_ 
red to this Beuck, it is necessary to deal with the 


evidence from this point of view. 


_ The gist of the tenth exception is that the imputa- 
fion must be made in good faith and the evidence 
has to be examined to see whether the accused 
has shown that he acted in good faith. 

What Aung Pe alleged was that Taung Nga was 
illicitly selling opium in the village and that Po San 
was related to Taung Nga “who is helping him to get 


appointed with a view that Taung | Nga can trade in 


opium illicitly and.as such the whole villaga tract is | 
liable to be spoilt. “ 

Now it is clear that within the last two years or so. 
Taung Nga had been prosecuted under the Opium Law 
(Amendment Act), section 3, and had been acquitted... 

When a man is charged with something of this sort _ 
and acquitted after trial, the man who repeats the charge © 


thas to be.on very sure ground if he wishes to plead 


that he ‘repeats this charge in good faith, and it is for 
Aung Pe to show that he acted in good faith as it is an 
exoeptional defence which he is putting up. 

_ Examining the evidence for the defence, ‘the first 
witness is Kyaw Zaw, who says he has no personal 





(1j A.LR, (1935) Ran. 163, 
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knowledge. of Taung Nga. He gives evidence of 
reputation and hearsay but, as the ordinary rules of 
evidence apply to this - ‘trial, hearsay evidence is 
inadmissible. ves. 

The next witness is Shwe Nyein. This man admits 
to being an opium eater, naturally, as he says he 
bought opium from Taung Nga. He also. admits 
that he has been dismissed from his employment by 
Taung Nga and iales told by a dismissed servant are 
usually unreliable. 

“The next witness is Chit Ti. He says Taung Nga 
is the owner of many ficlds and is a respectable man, 
and after giving “his evidence he says that he is an 


opium. eater and in that capacity bought opium from’ 


Taung Nga, but winds up by saying he is not an opium 
eater but an opium smoker. This is a very different 
matter and he must know which of them he is. 

The next witness, Sa Yan, makes the astounding 
statement : “I know Ko Anns Pe to be Kyaungtaga 
and «a Phayalaga. We is the head of the bachelors 
in the village” (Lubyo-gaung). If this be the case, 
Aung Pe must be the only man in Burma who is a 
Jubyo-gaung and a tyaungiaga— this is a combination 

inheard of. 

The next witness is Maung Ohn Maung, ‘Resident 
Excise Officer, who says that he has nothing noted in 
ihe register about warnings given to Taung Nga: 

On this evidence I can sce no ground for holding 
that Aung Pe was acting in good faith when he 


repeated this charge which had-been disproved against 


‘Taung Nga within the last two years. . 

The learned Sessions Judge, however, ‘says that 
some of the. evidence comes from the complainant’ s 
own witnesses, tending tc show that Taung Nga 
fas the reputation of illicitly selling opium in the 
village. 
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Now, ‘as T- ‘have said, evidence of reputation ‘is 
inadmissible in the ordinary way in a case to which 
' the ordinary rules‘ of the Evidence Act apply. 

’ Turning to the witnesses called by Taung Nga, 
Maung Po Thaung admits that in a case against Tun 
Shwe he made‘the statement, Exhibit 1, that “almost 
all the thieves are opium smokers and they got opium 
from Taung Nga and Bon Taik.’’ This evidence was. 
given on'the 2nd September 1935, and Exhibit 3 shows,._ 
it would seem, that the proceedings against Taung Nga 
under: the Opium Law Amendment Act were still being 
heard on-the 8th October 1935, so this: statement of 


‘Maung: Po Thaung’s was: made before -Taung ners 
acquittal’ and, therefore, is covéred by his acquittal. - 


‘Ko San Hnyin,;' the other witness called by: Taung 
Nga, was quéstioned about Exhibit 2. -Where’ this 
came from is not clear—it bears no date, but: speaking on 
the 16th October 1937, he says that it was over two 
years-ago and, therefore, i is a matter which came into 
existence before Taung Nga’s acquittal. 

- A's I have said before, it is for Aung Pe to show that 
the: charge was: made in good faith and that -he has 
some definite evidence either not put before. the Court: 
when Taung Nga was under trial, or which ‘has come: 
into existence since his acquittal: 

I do not consider that Aung Pe. has rch himself 
within the tenth exception to. section: 5001 would; 
therefore, dismiss this application for revision. 


_ MoseLy, ie —t agree. 


Ba U;. ].—I have already given my view on the 
question of law in the order of reference and I have 
nothing to add thereto. TI agree. that. this application 
should be dismissed. ra Pa : 
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Evidence Act, s. 92, proviso (3}—Contract in writing—Collateral oral agreement | 
in defeasance of coutract—Agreement suspending coming into force of 
coutract—On deniand proiiissory uote—Immediate obligation—Condition 
precedcit to afiaching of obligation—Oral agrecment—Admnissibility of 
evidence. : 
It is necessary io distinguish a collateral agreement which alters the legal 

effect of an instrumen! from an agreement that the instrument should not be 

an effective instrument until some condition is fulfilled. 

Where a promissory noice is by its express terms, payable on demand, that 
ig at once, the obligation wider the note allaches immediately. But an oral 
agreement not to make a demand until some specified condition is fulfilled has - 
the intention and effect of suspending the coming into force of that obligation 
which is the contract conlained in the promissory note. The oral agreement 
constitutes a condition precedent to the attaching of the obligation and is 
within the terms of proviso (3) of s. 92 of the Evidence Act, Pr 

Held, on the facts of the case that the collateral agreement which was the 
condition of the execution of the promissory ae in = was a writien 
agreement and therefore outside s, 92. 

Mitchell v. Tennent; J L.38.-52 Cal. 677, approved. Mee 

Free y, Hawkins, & Vaunt. 9Z ; New Loudon Credit Syndicate, Ltd, v. Neale, 
{1893} 2 OLR. 487; Ranjibua v. O.N. Chatlerjec, LER. 25 Cal. 401, 
distinguished. : é eu 

Decree of the High Court reversed, 


Appeal (No. 62 of 1937} froma decree of the High 
- Court in Civil First Appeal No. 34 of 1936 (7th Atgust 
-1936) affirming a decree of the Court in its Original 
Jurisdiction in Civil Regular Suit No. 279 of 1934 
(4th February 1936). 
The facts of the case appr car from the judgment ‘of 
the Judicial Commiitec. a 
The suit was for the amount due upon anon demand 
pi romissory note of the’ defendant who pleaded thet. it 
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was subject to the condition precedent that no liability. 
was to attach thereto unless the defendant received 
the next distribution from a certain mining company, 
and unless certain adjustments of account in the defen- 
dant’s favour had been made to the extent of Rs. 3,350. 
The question of law which arose was whether it was 
open to the defendant to prove the condition precedent 
having regard to the unqualified promissory note. 


Braund J. who tried the case said : 


““ Having regard to the very subtle distinction which has to be 
drawn in reference to s. 92, proviso (3) of the Indian Evidence: 
Act between a separate oral agreement which constitutes a 
condition precedent to the ‘attaching’ — an obligation on the 
one hand and a mere provision for the ‘ postponement’ of an 
obligation already aitached it became necessary, in my view, for 
the Court in order to do justice to this case first to ascertain 
exactly what the agreement constituting the condition precedent: 
was before it could be placed in a -TSSNeR to determine into 
which category it falls.” 


The principle to be applied was well Epica 
according to his Lordship, in the judgment of Pagé J. 
(as he then was) in Mitchell.v. Tennent, 1.L.R. 52 Cal. 


677-at p. 683. 
His Lordship went on to say : 


“The extract expresses exactly I think, the putport of illus- 
trations (b) and (j) to the section in question. What one has to’ 
find out and consider is whether the oral agreement, the evidence 


of which is sought to be adduced, is an agreemént that the 


document shall not operate at all according to its tenor until a 
specified event .has happened, or whether the agreement is an 
agreement merely that an. already operative document shall be 
postponed in its operation for a period. Putin another way, the 


question is, as it was put in the case of Sheo Prasad v. Gobind 


Prasad, 1.L.R. 49 All. 464, whether the document was delivered 
‘fora Spee purpose only and not for the purpose of operating 
at once.” 
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His Lordship held that the promissory note was 
made subject to the condition indorsed on Ex. 2 in the 
case, i.e. subject to a condition precedent which had 
been proved. This being a written agreement was 
outside the mischief of s. 92 of the Evidence Act. 
But the learned Judge also held that there were present 
in the case such conditions as rendered oral evidence 
admissible of the agreement. He held that the condi- 
tion had been fulfilled, or at least that the defendant 
had failed to prove that it had not been satisfied. The 
learned Judge made a decree for the amount claimed, 
less such sum, if any, as might be found upon taking 
the account of the subject matters referred to in the 
defendant's cndorsement on Ex. 2. 

The decree, subject to the variation that the amount 
found duc to the defendant should not exceed 
Rs. 3,356 according to his own admission, was affirmed 
by the High Court on appeal. The defendant applied 
for leave to appeal to His Majesty in Council. (Civil 
Misc. Application No. 86 of 1936.) The High Court 
in granting leave (15th Jan. 1937) said that the appel- 
Jate Court had varied the decree of the trial Court and: 
following the decision in Nathu Lalv Raghubir Singh, 
LL.R. 54 All. 146, to the effect that if the decree of the 
Court below has been varied, no matter to what extent, 
the decree is not one of affirmance, held that the case 


fulfilled the conditions of s. 110 of the Civil Procedure’ 


Code. 
Dussne B.C. aud Pensell for the appellant. 


Rowburgh K.C. and Malone for the respondent. — 


The judgment of their Lordships was delivered by, 


‘Lorp Wricur: The question in this appeal relates 


to a promissory note executed by the appellants: dated’ 
the 12th September, 1933. This note was a renewal of 
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an earlier promissory note executed in 1930, but as it is 
common ground that the considerations which would 
have applied to the original note, applied to the renewal, 
no distinction need be drawn between the two docu- 
ments. The question to be determined is, what were 


was executed. 

The appeal is by Rowland Ady, who will be referred 
to as the appellant, Rowland Ady & Co. being merely 
the firm name under which he carries on business so 
that it may be disregarded in this appeal. The respon- 
dent, the Administrator-General of Burma, is the 
administrator of the estate of one Hosain Hamadanee, 
deceased. A . | 

In 1927 the appellant, Hamadanee and one James 
Cyril Ashe, who. was a mining engineer, formed a~ 
syndicate td operate certain mining rights, here referred 
to as Booth’s Grant, for the purpose of dealing with 
these rights. Shortly afterwards on the 7th October, 
1927, the syndicate registered a limited liability 
company under the name of Ashe’s Minerals, Limited 
and under an agreement of the same date agreed to 
transfer all their assets to the company in consideration . 
of Rs. 18,000 to be satisfied by the allotment to Hama- 
danee, the appellant, and Ashe of 600 shares each. - 
These shares were duly allotted. The necessary finance . 
was advanced by Hamadanee on the footing that he 
and the appellant were each to bear half the. expenses 
and that they and Ashe were each to receive one- -third 
of the profits. 

‘Hamadanee put up approximately Rs. 30,000. In 
addition to Booth’s Grant, the company also acquired - 
other properties, one of which was a bamboo reserve. : 

On Hamadanee’s death in April, 1928, the respon- 


dent, the Administrator- General of Burma, who was. -. 


then Mr. Hormasji, was appointed administrator of the 
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estate and so continued at all material times. In the 
course of administering the estate, the respondent got 
into touch with the appellant and in his endeavours to 
settle up the complicated affairs of Hamadanee, 
discussed by conversation and correspondence the 
transactions in connection with Ashe’s Minerals, Ltd. 
which was one of the numerous matters to be liquidated’ 
That company had, shortly after Hamadanee’s death, 
realized. a profit and had distributed the proceeds by 
way of dividend. 
"In the course of the Hisenssiohs between the appel- 
lant and respondent, the state of the accounts in respect 
of Ashe’s Minerals, Ltd., was examined and asa result of 
an interview between these two parties a statement was 
prepared which showed a balance due by the appellant 
to the. respondent as administrator of the estate 
amounting to Rs. 13,608-6-9. . There are certain other 
_ items which it is not necessary to consider. The account 
was signed by an official in the respondent’s office called 
Natarajan. -At the foot of the account, there was a 
note signed by the appellant in the following terms : 


_ “This account is correct and I am willing to execute a pro note 
_ for 13,608-6-9 on condition that payment is not demanded until as 
originally arranged, Booth’s Grant deal goes through when the 
amount is to be paid by me without interest. 

This. account excludes: the item of 1,500 due to me as $ share 
in the marble quarries and 2,000 paid by me as H.H.’s share of 
Government rent for same also 150 due to the estate by me for 
cows, ‘These matters to be settled later on as soon as pr oofs are 
adduced in support of my claim.” 


Under the appellant’s signature there appears the date 
-17-9-30. Under. .Natarajan’s signature there was. 


inserted the date 18-9-30 but it has. now been agreed 
that that had been originally 17-9-30 and that the 17 


was altered to 18: . It has not been explained when, how 
or why this alterafion was made.. 
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_ The next documents to be considered consist of 
a letter dated the 20th September, 1930, sent by the 
respondent to the appellant, and two documents which 
it enclosed. The letter requested the appellant to 
execute two promissory notes, one for Rs. 13,608-6-9 and 
one for Rs. 150. The latter promissory note may here 
be disregarded because it relates to the purchase of 


‘acow or cows. The appellant was also requested to 


have the former promissory note signed by his firm. 
The two documents: enclosed were described as being 
(1) an office report of the respondent’s dated the 18th 
September, 1930, of the balance due from Rowland 
Ady & Co., Ashe and Ashe’s Minerals Limited and (2) 
the statement of account showing the balance due from 
Messrs. Rowland Ady & Co., Ashe and Ashe’s Minerals, 
Ltd. That has been taken to be the account already 
referred to, but it is not clear whether this document — 
included ‘not only the account itself but. also the 
endorsement made and signed by the appellant to which 
reference has been made. The document No. 1 is 
a copy of part of the actual office report which had been 
prepared and initialled by Natarajan. The greater part 
of this report deals with figures of account. It recites 
that the appellant was claiming that there should be 
certain adjustments in his favour and states that when 
he produced papers in support of his claim and the 
office was satisfied with the claim,.the necessary credit 
would be given. But the report next contains a passage 
which is most material to the decision of this casé, in 
the following terms : . . 


“In the meanwhile he has agreed to execute a P.N. for the 
sum of: Rs. 13,608-6-9 found due from him on condition that the: 


"money is not demanded till he receives the next distribution from 


Ashe Minerals Ltd. and that no interest is demanded... He will 
execute the prc-ncte to-morrow if A.G. appyoves cf the account. 


. He has already seen it and has signed at foot of the account.” * 
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: Against this passage on the original office report there 

was a note in red pencil, ‘‘ Appd.—let him sign on 
above terms.” ‘This note was made by the respondent 
and is initialled by him under the date 18-9.. _ 

The remainder of the Office Report consists of 
details of the account and there is a further note in red 
‘pencil made by the respondent, “ Appd. I remember 
the transaction. Mr. Ady’s statement to be accepted.” 
Initialled. “J.H.” 18-9. -There was also on the 
. document a note initialled by Natarajan that a separate 
P.N. for Rs. 150 was taken from the appellant: What 
was described as the office report in the letter of the 
20th September, 1930, to the appellant was a copy of 
the actual Report excluding the red pencil notes made 
by the respondent and also the note about the separate 
promissory note for Rs. 150, and also excluding the 
statement of account appended. 


On receipt of these documents, the appellant 


executed the original promissory note in his own name 
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and in his firm’s name. The note was in thefollowing . 


terms : 


“On demand we, Rowland Ady and ee land Ady & Co. of 

No. 55. Mogul Street, Rangoon, jointly and severally promise to 

pay to the Administrator-General of Burma and Administrator to 

_the estate of Hoosain Hamadanee the sum of Rs. 13,608-6-9 being 

the amount due by us and by Mr. Ashe to the estate of ‘Hoosain 
Hamadanee, deceased.” . 


‘The action was brought on the’renewal of this promis- 
sory note. 

_ The claim was resisted aid the defence set out 
in the written statement was as in the following terms : 


be The said promissory notes {that is to say, the original and 
the renewal], were executed subject to the condition precedent 
that no liability wasto attach thereto until the defendants received 
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the next distribution from Ashe’s Minerals Ltd. and until certain 
adjustments of account in the defendants’ favour had been made 
to the extent of Rs. 3,350.” 


By an amendment the word “ unless ’’ was substituted 
for the word “ until ” in both places where it occurred. 
' he Trial Judge stated that he accepted the appel- 
lant’s account and was satisfied that to the best of his 
ability he endeavoured to assist the Court by telling the 
truth as he understood it. The Judge held that thé 
promissory note was made subject to the account of the 
i7th September, 1930, and the endorsements thereon 
signed by the appellant, and'that the condition of the 
sale.or disposal of the Booth’s Grant had beef fulfilled 


or at least that the appellant had failed to prove that it 


had: not been satisfied. He accordingly made a decree 
against the appellants for Rs. 13,608-6-9 less such sum, 
if any, as might be found upon taking the account 
of the subject matters referred to in the appellant’s 
éndorsement. of the 17th September, 1930. 
‘This decree, subject to a variation, now immaterial, 
was affirmed by the High Court on appeal, and the 
appeal was dismissed with costs. 
-. Jt is, however, most unfortunate that the High Court 
on appeal in -afriving at that conclusion fell into a 
curious misconception of fact because they-disimissed 
from their consideration the ‘copy of the office report 
which, as already stated was enclosed in the’ said letter 
of the 20th September, 1930. They held that the 
appellant or his legal advisers. had concocted their 
defence from material improperly obtained from the 
inspection of the documents. They appear to. have 


been of opinion that the copy of the office report had | 


been improperly made by the appellant or his legal 


advisers on the inspection of documents during’ the 


action, and had then been put forward as a relevant 
document. The respondent’s Counsel thas most properly 
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disclaimed any reliance on this view of the Appellate 
Court. Their “Lordships have seen the original letter of 
the'20th September, 1930, and the actual enclosures 
and have set out above what happened. -There is no 
ground whatever for imputing any impropriety to the 
‘appellant or his.:légal advisers; any such imputation 
has been unreservedly withdrawn before their Lord- 
ships on this appeal. . The Appellate Court may perhaps 
have been confuséd by the fact that the appellant’s 
legal adviser or his clerk in comparing the copy of the 
«office report sent with the letter of the 20th Septémber, 
1930, had written the various notes which appeared, as 
have already been ‘explained, upon the office report 
itself and ‘were naturally not reproduced in the copy 
sent to ‘the appellant. The unfortunate ‘result of this 


misconception on the appeal to the AppeHate Court. 


is that their Lordships-have not got the benefit of the 
judgment which’ the High Court’on appeal would: have: 
arrived at if they had not fallen into this misconception. 
In their Lordships’ opinion this appeal ought to be 
decided on the: written: documents referred to above 
but in view of the argumenis addressed to them, they: 
think it desirable that they. should also discuss the oral 
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evidence. There were two witnesses of importance, . 


thie appellant himself and the ‘respondent, Mr. Hormasji. 
Their evidence: deals with the circumstances when: the 
. promissory note was executed. The appellant deposed 
that he had several interviews with Hormasji in which 
the accounts were discussed. He stated that the 
statement of account on which he wrote his-endorsement 
was the result of one of these interviews and. that it was 
decided at that ‘interview that-no demand should be 


made’ on the note until Booth’s Grant deal went through: 


and the proceeds were derived from the Company; but 
‘he’'said ‘that that» arrangement was:, altered at: the 
suggestion of Mr: Hormasji who:on- the next ‘day: sent 
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an altered form of wording to the effect that no demand 
would be made on the note and no liability would aitach 
until the assets of Ashe’s Minerals, were next distributed. | 
The appellant said that he agreed to the change and 
asked for an agreement to be sent and that on the 
following day ke was sent a copy of the office report. 
The respondent is not so clear in his evidence but 
eventually, according to the Judge’s note he said, ‘1- 
agree to what is written down on p. 2 of Exhibit ‘C' 
and against which I have written down the word Appd.” 
He is there referring to the-passage quoted above from, 
the office report. He further said that in his mind 
there was no difference between the two forms of the - 
condition and that he had agreed not to make a demand 
on the promissory note until one of these.conditions was’ 
fulfilled. Natarajan’s evidence is not of importance. ~~ 
Taking the position as a whole, their Lordships are 
of opinion that the documents enclosed in the letter of © 
the 20th September, 1930, were intended to embody’ 
the conditions under which the appellant, was to execute 
the promissory note-and they are of opinion that these 
conditions were substituted for the conditions contained — 
in the endorsement which the appellant added to the 
statement of account and signed on the 17th September, 
1930. The appellant, by executing the promissory note 
on the basis of the letter and enclosures of the 20th 
September, 1930, accepted these conditions so proposed — 
‘by the respondent. Accordingly the complete transac- 
tion “between the parties. was embodied in these 
documents,. namely, the promissory note on the one 
hand containing. the promise to pay and on the other 
hand the conditions embodied in the letter of the 20th 


“September, 1930, and its enclosures. The result of that: 


position ‘is that the respondent is not entitled to: demand 
payment of the promissory. note until the next distribu: 
tion from Ashe’s Minerals, Ltd, As this has not yet 
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taken place, the action based on the promissory note was 
premature and cannot succeed on the present state of 
affairs since there had been no next distribution from 
Ashe’s Minerals, Lid., when the action was started, 
that is no distribution. of profits subsequent to that 


referred to above before the date of the agreement. 


Af, as. it is suggested may happen, ‘there never is 
any such distribution it. will follow that no demand 
for payment ‘can ever be made on the promissory 
note, .That latter point is, however, immaterial in 
these proceedings, 

“Mr. Roxburgh in his able argument for the 
respondent did not seriously contest that if this view of 
the documents was taken, that is to say, if their 
Lordships were of opinion that the letter of the 20th 
September with its enclosures constituted a “written, 
offer from the respondent to the appellant, capable of 
being accepted and, in fact, accepted by the appellant, 
by the execution of the promissory note, it would.follow 
that the terms of the promissory note must be. read 
along with and as qualified by the written agreement 
on the part of the respondent not to demand payment 
until the condition was fulfilled. He, however, strongly 
contended that. that was not the true view and that the 
letter with its enclosures constituted merely a record of 
what was in truth before the date of the documents an 
oral agreement arrived at between the parties and 
that. evidence of such an oral’ agreement was not 
admissible by reason of section 92 of the Indian 
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Evidence Act. Against this it was contended on behalf ; 


of fhe appellant that even if the agreement not to 


demand payment was merely a collateral oral agreemen t, : 


it was still admissible in evidence as falling within the 
third proviso of section ' 92 which. provides that the 
existence of any separate oral agreement constituting a 


condition precedent to the. attaching of any obligation - 
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under any written” contract grant or Ciro “3 
property may be proved. 
Their Lordships, as already stated, are of opinion that 
the accompanying or collateral agreement which was the 
condition of the execution of the promissory note was a 


But even if the collateral agreement was an oral 
agreement so as to come within section 92, they'are of 
opinion that it would fall within the third proviso of 
the. section which states the Indian law in terms which 
are in accordance with English law. Itis necessary to 
distinguish a collateral agreement which alters the legal 
effect of the instrument from an agreement that the 
instrument should not be an effective instrument until 
some condition is fulfilled, or, to put if in another form, 
it is necessary to distinguish an agreement i in dilccuice 
of the contract from an agreement suspending the 
coming into force of the contract contained in. the: 
promissory note. In their Lordships’ judgment this 


collateral agreement comes under the latter description 


and is within the proviso. As an illustration for 
example reference may be made ‘to the New London: 
Crédit Syndicate, Limited v. Neale (1) where it was 
sought to prove an oralagreement to renew a promissory 
note payable at 3 months date, and that was held to be 
an agreement altering the terms of the written contract. 
In the earlier. case of Free v. Hawkins (2) the evidence 
which was excluded was of a parol agreement said to: 
have been made at the time of making a note. The 
note was expressed to be payable 8 months after the 
date. The evidence which was rejected was that 
payment should not be enue until after the sale of 
éertain assets. 
‘The: present case falls sata ‘the. other category. 
The promissory note is, by its express terms, ay rable 


a) (1898) 2 O.B. 487. «(2 8Taent.92,__ 
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on demand, that is at once. ‘The obligation under the Bs 
note attaches immediately. But the agreement not to co 
. : ‘ ye ? A DY 

make a demand until the specified condition is fulfilled v. 
THE 


has the intention and effect of suspending the coming = apsgnis- 
into force of that obligation, which is the contract , TRATOR 
-contained in the promissory note. Thustheoralagree- Burwa. 
ment constitutes a condition precedent to the attaching 
of the obligation and is within the terms of proviso 3 
of section 92.° A case like the present is to be distin-— 
guished fron: that dealt with in Ramyibuan Serowgy v. 
Opghore Nail) Chatterice (t) in which the promissory 
anole, thaugh absolute in its terms, was said to be 
subject to au oralagreoment, providing that it was net 
sto be enforceabic by suit until the happening of a 
particular cvent. Sale J. in rejecting this evidence 
expressed bis opinion that the proper meaning of 
proviso 3 was that the contemporaneous oral agreement 
to be admissible must be to the effect that a written 
contract was to be of ne force at all and was to constitute 
no obligation until the happening of a certain event. 
This description in (heir Lordships’ judgment applies to 
the present case. To the same effect Page J. in Mfitchell 
v. Ferner! (2) beld that the collateral agreement alleged 
in that case constituted a condition precedent to the 
attachment of any obligation under the cheques in 
question so that they remained inoperative until the 
condition was fulfilled. The same view has been 
applied in other cases, which it is not necessary hore 
to cite specifically. 
_In their Lordships’ judgment if the collateral agree- 
nent in the present case were heid to be an oral 
agreement, evidence of it would be admissible on the 
principles they have stated but they prefer to decide 
the case on the ground. that the actual position. of the 
- parties depends on the written documents, namely the 
i aa LLR. 25 Cak40t. — . (2) (1925) LER. 52 Cal, 677, 
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promissory note and the letter and enclosures of the 

20th September, 1930, and that accordingly no question 

of admissibility of evidence under section 92 arises. 
For these reasons, with all respect to the Courts 


below, their Lordships are unable to agree with them . 


in the conclusions at which they have arrived ; they 
are of opinion that the appeal should succéed ; that the 
decrees appealed from should be set aside and that 
judgment should be entered for the appellants with 
costs before this Board and in the Courts below. . They . 
will humbly so advise His Majesty. 


Solicitors for the appellant : Lambert & White. 


Solicitors for the respondent : Burton, .Yeates & 
Hart. 


FULL BENCH (CIVIL). 


— Sir Ernest H.Goodman Rober s, Kt., Chief Justice, Mr. Justice Dunkley, 
and Mr. Justice Spargo. 


THE BANK OF CHETTINAD, LTD. 
v. 
MAUNG AYE AND OTHERs.* 


Subrogation— Retrospective effect of statutc—Vested rights--Clear words neces- 
sary for retrospective effect—Transactions prior to operation of statute—- 
Equitable doctrine of subrogation—Applicability in Burma—T: ransfer of 
Property Act, ss. 53A,; 92—Transfer of Property (Amendment) Act (India. 
Act XX of 1929), s, 63. 
$. 92 of the Transfer of Property Act (as introduced in 1929) is not 

retrospective in its effect. Very clear words must be discoverable before 

retrospective effect can be given to a statute so-as to take away a vested right 

which accrued before the date of its commencement. , 

In S. 63 of the Transfer of Property (Amendment) Act, 1929, because some 
sections of the Act are stated expressly not to be retrospective it does not follow 
that the remainder are retrospective. ‘ The reference. to the 22 sections enume- 
rated, in efféct, concludes at ‘the word “liability “in s. 63 (d) ; after whicti 
all penditig proceedings and all remediés where there i is a vested right already 
accrued are saved. : aes : F és 


I 
* Civil First Appeal No. 148 of 1937 from the judgment of the Assistant — 
District Court of Bassein in Civil Regular Suit No. 10 of 1936, 


1938] RANGOON LAW REPORTS. 


Retrospective effect of s.53A of the fransfér of Properly Act, explained. 

Bank of Chettinad, Ltd.v. Ma Ba Le, LL.R.14 Ran. 494; Doolubdas v. 
Ramiloll, 5 Moo. LA. 109 ; Garduer vy. Lucas, 3 App. Cas. 582 ; Joseph Suche & 
Co., Lid., Re. (1875) 1 Ch.D. 48; Kaujee Bros. v. Pillai, LL.R. 56 Mad. 169; 
Ko Po Kuny. CAMA, Firn, 132.10 Ran. 465 ; Lakshmi Ammav. Menon, 
LL.R, 59 Mad. 359 ; Midland Railway Company v. Pye, 10 C.B. (N.S.) 179; 
Moog vy. Durden, (1848) 2 Ex. Rep. 22 ; Phillips v. Eyre, (4870) Q.B.1; The 
eee v. Guardians of Ipswich Union, (1876) 2Q.B.D. 269 ; R.M.K_A.R. Chettyar 

. RMKARV. Chettyar, {1938] Ran. ‘176 ; Thompson v. Lack, 3 C.B. 540; 
i ight v. Hale, 39 LJ. Ex. 40; Young v. Adaziis, (1898) A.C, 469, referred to, 

Ariff v. Jadunath, 58 L.A. 93, distingushed. 

. Hira Singh v, Jai Singh, VLR. [1937] Al. 88G(F.B): Tofa Ram v. Ram 
Lal, LL.R. 54 All. 897 (E.B.), dissented from, ; 

The equitable doctrine of subrogation is applicable in India and Burma in 
cases arising before the ist April 1930, ‘The doctrine is that the person enabling 
the mortgagor to discharge his obligations is subrogated to the righls of the 
original mortgagee, but this is not by assigninent at all, there being no privity 
of contract between him and the original morigagce. 

Dinobundhu v. Jogiuaye Dasi, 29 LA. 9 ; Gokuldas v. Rambiux, 14 1A, £26 5 
Matireddi v. Gopalakrishuayya, 51 LA. 140 ; Mohesh Lal v. Bawan Das, iGLA- 
62 ; Syed Mohamed v, Ambika Pershad, 39 LA. 68, followed. 

Kumar Promotho v. Raja Janoki, 44 C.W.N. 472, referred to. 

Bauk of Chettinad, Lid. v. Ma Ba Lo, I.L.k. 14 Ran. 494, ov ecvatied 
pro tanto, 

In 1926, the th respondent, mother of the first three respondents, morigaged 
@ property belonging to her and her late husband to a chettiar &rm for Rs. 700, 
Later she remarried, and in 1929 she borrowed from the appellant bank Rs. 706 
in order to redcem the morlgage of 1926 which she did, aud deposited the tilic 
deeds of the property with the bank as security. Held, that the bank was 
subrogated to the rights of the first mortgagee, and the children, in consequence 
of their mother’s remarriage, could only claim their half share in the property 
subject to the mortgage in favour of the bank. 


P.B. Basz for the appellant bank. S. 92 of the 
Transfer of Property Act-is new and was inserted by 
s. 47 of the amending Act XX of 1929. A Bench of this 
Court has rightly held that the section is not retros- 
pective in its effect, Bank of Chellizad \ ae Ba be 
(1). Prior to Ist April 1930 when the new s. 92 cam 
into operation no. wriling was necessary to “effect ce 
regation, The equitable doctrine of subrogation was 
freely applied in India. The bank had a vested right 
of subrogation in this case and it cannot be taken 


(1) LL.B. 14 Ran. 49%. 
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away by a new enactment except by the use of clear 
and unambiguous language. See R.M.K.A.R. Aruna- 
challam Chettyar v. R.M.K.A.R.V. Valliappa Chettyar 
(1) and the English cases cited therein. If a statute is 


‘going to affect existing rights it must clearly say so. 


Phillips v. Eyre {2) ; Ko Po Kun v. C.A.M.A.L. Firm (3). 
Because s, 63 of the Transfer of Property Amendment 
Act of 1929 states that certain enumerated sections are 
not retrospective, it does not follow that the remainder 
are so. The last portion of that section purports to 
save existing rights and remedies. If that is not 
clear, then the principles of the English cases cited 
apply. The decisions in Hira Singh v. Jai Singh (4) 
and in Tota Ram v. Ram Lal (5) as regards s. 92 are, 
with respect, not correct. They have been dissented 


from in Kanjee & Mooljee Bros. v. Pillai (6) and in 


Lakshmi Amma v. Menon (7). The Patna High Court 
has also held that s. 92 is not retrospective. Jagdeo v. 
Prasad (8). In Wakefield v. Kumar Rani (9) the: 
operation. of s. 53A and the effect. of s. 63 are explained, 
Gardner v. Lucas {10) is almost on all fours with this 


‘case. There some sections were made expressly 


prospective ; the last section contained a clause similar 
to s. 63. It was contended that by implication other 


‘sections were retrospective and the argument was 
‘rejected. 


‘The bank paid the money to the mortgagor in order 
to enable her to discharge the subsisting mortgage. 
In pursuance of the agreement between the bank and . 


_ the mortgagor the bank received the title deeds of the 


property from her as security. The bank was in 
consequence subrogated to the rights of the original 


4) (1938] Ran. 176.00 ~ (6) LIAR. 56 Mad. 169, 
(2) (1870) Q.B. 1. (7) LL.R. 59 Mad. 359, 365, 
(3) LL.R. 10 Ran. 465. (8): LL.R. 13. Pat, 111. 


(4) EER: [1937]-All: 880. (9). LL, 15. Pat. 786, 
45) LL.R. 54 All. 897. (10) 3: App. Cas. 582, 
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mortgagee. The transaction was effected in 1929, 
when the equitable doctrine was held applicable to 
India by the Privy Council, See Mohesh Lal v. 
Mohunt Bawa Das (1); Gokuldas v. Rambux 
(2); Dinobundhu vv. Jogmaya Dasi (3); Syed 
Mohamed Ebrahim v. Pershad Singh (4); Malireddi 
v. Gopalakrishiayya (5). These authorities were: not 


brought to the notice of the learned Judges who 


decided Bank of Chettinad v. Ma Ba Lo (6). That 
decision, in so far as it states that the equitable doctrine 
of subrogation is not applicable in India is incorrect. 
The cases cited in that case do not -support the 
‘proposition and are distiaguisbable. 


K. C. Sanyal for the ist, Zad and 3rd respondents. 
There must be an express agreement between all the 


parties concerned for the doctrine of subrogation to. 


operate, and this was absent in this case. S. 63 of the 
Transfer of Property Amendment Act states that the 22 
enumerated sections will not affect transactions prior to 
Ist April 1936 ; s. 92 is not one of them and therefore 
it has retrospective cflect. If the 22 sections were not 
mentioned, none of the sections would be retrospective; 
but by mentioning expressly certain sections as non-. 
retrospective the legislature impliedly made the others 
retrospective. Seethe observations in Hira Singh v. Jat 


Singh (7), at p. 903, second paragraph, and ihe judgment 


of the learned Chief Justice in Tofa Ram’s case (8). 


Kanjee Bros, case (Y) dots not refer to s. 63 of the: 
Transfer of Property Amendment Act at all, and. 


Lakshmi Aimima’s case (10) did not decide the point as 








(3) 16 LA. 625 EL. 8 Gil. S48. (6} LL.R. 14 Ren. 494, 


(2) 16 LA. 1265 LL. 10 Cal. 1035. (7) LAR. {1937} AM. 880. 
(3) 29.4.9; LL. 29 cal. 134, (8) ILL.R. 54 Ail. 897. 
(4) 39 LA. 68 ; LU. 89 Cal. $27, 9} LL.R. 56 Mad. 169. 


{5) 54 £Av 140; LL.RS4? Mad, £90. (40) LL.R 59 Mad. 359, 365 
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there the appellant’s case failed whether s. 92 of the 
Transfer of Property Act applied or not. 


- [RoBeERTS, C.J. The intention of the parties in this 


case was not to extinguish the prior mortgage. | 


The prior mortgage was wiped out by what the 


“parties actually did. The law of subrogation as laid 


down by statute must be applied and not the English 
equitable doctrine. The doctrine is based on a fiction, 
and a fiction cannot be invoked where a transaction is 
required by law to be effected by a registered instru- 
ment. The doctrine is in conflict with the provisions 
of the old s. 74 of the Transfer of Property Act and > 
equity cannot override the statute. Ariff v. Jadunath 
(1). The old section has been replaced by s. 92 and 
that makes it clear that a registered instrument is 
necessary to effect subrogation in a case like the 
present, 


_ {Dunxey, J. The third paragraph of s. 92 ae 
in something new which was not in existence before.] 


Under statutory law a person cannot acquire any 
right of the value of Rs, 100 and upwards in immovable 
property except by a registered instrument. 


{DUNKLEY, J. But the respondents are claiming an 
interest in the property by inheritance on account of 


. the rematriage of their mother.] 


Mere payment of a mortgage debt by a stranger does 
not entitle him to the mortgagee’s rights by subrogation. 
See Narayana v. Pechiammal (2). 


No appearance for the 4th respondent. . 


(1) 58 LA, 91, 104; LL.B. 10 Ran. 530n. - (2) LL.R.36 Mad. 426, 
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Roserrs, C.J.—This is an appeal against a decree 
granted by the learned Assistant District Judge of 
Bassein in the following circumstances : The first three 
respondents (ihe second and third of whom were 
infants and sued by their brother, the first respondent, 
as their next friend) were the sons of one Maung Tun 
Gyaw, a Burmese Buddhist, who was possessed of a 
house and its site in Zegyaung Road, Basscin. In the 
year 1920 or 1921 the said property was mortgaged by 
Maung Tun Gyaw and his wife, Ma Hla May, jointly, 
to the S.R.M.M.R.M. Firm. In 1923 Maung Tun 
Gyaw dicd, and on the 26th of August, 1926, Ma Hla 
May, his widow and the mother of the plaintifis 
{the first three respondents just mentioned), again 
mortgaged the property to the firm for Rs. 703, 
which was made up of a cash advance of Rs, 300 and 
the sum of Rs. 400 being the balance of the debt due 
on the earlier mortgage, which was thereby redeemed. 
Some time .after 1926 Ma Hla May re-married, 
and thereupon her children became entitled to a half 
share in their father’s property subject to whatever 
incumbrances subsisted upon it. In 1929 Ma Hla May 
borrowed from the Bank of Chettinad a sum of Rs. 700 
and redeemed the mortgage effected by her in favour 
of the S.R.M.M.R.M. Firm in 1926. The question 
which arose was whether the Bank of Cheitinad was 
subrogated to the rights of the first mortgagee. 
_ Inorder to answer the question, it is necessary, 
first, to sec whether section 92 of the Transfer of 


Property Act, 1882, as amended by the Amending Act ~ 


XX of 1929, is retrospective in its effect, and, secondly, 
whether it was rightly held by a Bench of this Court 
in The Bank of Chetlinad, Limited v..Méa Ba-Lo (1) 
that the equitable doctrine of subrogation could not be 
applied in India in cases arising before the Ist of April, 
(1) (1935) LLR. 14 Ran. 494. 
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1930, on which date the amending Act of 1929 came 
into operation. Accordingly, these questions fall to 
be decided by a Full Bench. The learned Assistant 
District Judge, as he was bound to do, answered the 
first question in the negative and held that section 92 
was not retrospective ; and, as he was also bound to 
do, he followed the decision in The Bank of Chettinad 
Limited v. Ma Ba Lo (1), held that the doctrine of 
subrogation could not be applied in India, and granted 
a decree declaring that a half-share of the property in 
dispute, which belonged to the plaintiffs, was not liable 
to be sold in execution, of the mortgage decree which 
the bank had obtained against Ma Hla May. 

As regards the first question, section 63 of the 
amending Act enacts that nothing in a group of sections 
shall be deemed to affect anything done before the Act 
came into force, or any right, or any remedy in respect 
of such right, acquired or accrued before that date ; 
and that any such remedy may be enforced as though 
the Act had not been passed. These are the material 
words, and they plainly show that the twenty-two 
named sections are not retrospective in character. It 
was argued before us on behalf of the appellants that, 
by implication, all the other sections of the Act were 
to be regarded as retrospective ; but the concluding 
words of sub-section (d) of section 63 appear to me to 
save every remedy in respect of a vested right. 

In deciding whether section 92 of the Act is to have 
retrospective effect or not, regard must be had to the 
principle laid down for the. construction of: statutes . 
where a right.of action is being dealt with and an Act. 
has been passed which does not expressly deal with it.” 
It is only recently that in R.M.K.A.R. Arunachallam 
Chetiyar v. R.M.K.A.R.V. Valliappa Chettyar (2) 1 had 


(1) (1935) LL.R. 14 Ran. 494, - (2) {1938} Ran. 176, 
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occasion to refer to the case of Wright v. Hale (1) in 
which Baron Wilde said, 


“where you are dealing with a right of action, and an Act of 
Parliament passes, unless something express is contained in that 
_ Act, the right of action is not taken away ”’: 


and again to the case of Re Joseph Suche and Company, 
Limited (2), where Jessel M.R. said, 


“ it isa general rule that when the Legislature alters the rights of 
parties by taking away or conferring any right of action, its 
enactments, unless in express terms they apply to pending actions, 
do not affect them.” 


In Thompson v. Lack (3) Baron Wilde said : 


“The general principle that a statute is not to be construed 
so as to have a retrospective operation, is a just one ; for, 
persons ought not to have their rights affected by laws passed 
subsequently.” 


In Doolubdas Pettamberdass v. Ramloll Thackoorsey- 
dass (4) it was held that the Act of the Indian 
Legislature No. 21 of 1848, which enacts 


“that all agreements, whether made in speaking, writing, or 
otherwise, by way of gaming or wagering, shall be null and void, 
and no suit shall be allowed in any Court of Law or Equity for 
recovering any sum of money or valuable thing alleged to be won 
on any wager, or intrusted to any person to abide the event of 
any game, or on which any wager is made ”, 


contained no words sufficient to show the intention of 
the Legislature to affect existing rights. The judgment 
of the Court was delivered by Baron Parke and was 
in agreement with the judgment of the majority of 
the Court of Exchequer on the construction of the 
corresponding Act of Parliament of the United Kingdom 


(1) 30 LJ. Ex. 40, (3) 3C.B. 549, 580, 
(2) (1875) 1 Ch.D. 48, 50. (4) 5 Moo. LA. 109. 
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in Moon y. Durden (1). In The Midland Railway 


ls v. Annie Pye (2), Erle C.J. said : 


“ Those whose duty it isto administer the law very properly 
guard against giving to an act of parliament a retrospective 
operation, unless the intention of the legislature that it should 
be so construed is expressedin clear, plain, and unambiguous 


language ; because it manifestly shocks one’s sense of justice that 


an aci legal at the time of doing it should be made unlawful by 
some new enactment,” 

Again, in The Queen v. Guardians of Ipswich 
Union (3) Cockburn C.J. said : 

“It is a general rule that where a statute is-passed altering the 
law, unless the language is expressly to the contrary; itis to be 
taken as intended to apply to a state of facts coming into 
existence after the Act.” 

_In Gardner v. Lucas (4) there was an agreement 
for a lease which had been entered into but not 
in proper form in the year 1873: the conveyancing 
(Scotland) Act, 1874,.by sections 39 and 38, dispensed 
with several requirements as to form, but it was held 
not to be retrospective and to have no power to remedy 
the defects of a deed executed before the date of its 
operation and void in Scotland by virtue of the Statute 
of 1696. The case of Gardner v. Lucas (4) is instruc- 
tive since the Act laid down that nothing contained 
therein was to affect pending proceedings. Moreover, 
there was one clause which said that it should not have 
any effect upon any matter anterior to the passing of 
the Act. ‘With. respect.to this matter Lord Hatherley 
said, ws 
“* I can only say, in the language of conveyancing, it was ex majore 
cautela that that should be put in. uy 


See also Young v. Adams (5). 


(1) (1848) 2 Ex. Rep. 22. (3) (1876) 2 Q.B.D. 269. 
(2) 10 C.B. (N.S.) 179, 191. (4) (1878) 3 App. Cas. 582.: 
(5) (1898) A.C. 469. 
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There are, of course, cases in which a statute is 
retrospective in- its nature, for example, an act of 
indemnity: see Phillips v. Eyre {1). But the general 
principle to be deduced is that very clear words must 
be discoverable before retrospective effect can be given 
to a statute so as to take away a vested right which 
accrued before the date of its commencement. 5 

When the Indian authorities fall to be examined, it 
is clear from the case of Ko Po Kun v. C.A.M.A.L. 
Firm (2) (though it dealt with section 101 of the 
Transfer of Property Act) and the cases therein cited 
that the lawisthe same: and, indeed, the Court, in 
The Bank of Cheltinad, Limited v Ma Ba Lo (3), has 
so held. 

I have, however, thought it desirable to examine the 
" authorities at considerable length in view of the decision 
of a Full Bench of five Judges in Hira Singh v. J ai Singh 
(4). In this case it was expressly held that section 92 
of the Transfer of Property Act had retrospective effect 
and was applicable even though the transactions in 
question came into existence prior to that date. The 
learned Chief Justice said : 

“No doubt the ordinary rule of interpretation of a statute is 


that it should not be considered to.have a retrospective effect so 
far as substantive rights are concerned unless it expressly says so.” 


And later on in the same page he adds : 


“We must give effect to the Janguage of the Act as it stands 
and hold that the sections of the Transfer of Property Act not 
dealt with in the sections enumerated in section 63 have a 
retrospective effect.” 


The conclusion at .which -he arrived was reached 
by a reference to the “obvious intention”. of the 
Legislature, and the fact that there was an express 


(1) (4870) Q.B. 1, _ 43) (1935) LL.R. 14 Ran. 494, 
(2) (1932) LL.R. 10 Ran. 465, (4) LL.R. [1937] All. 880. 
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1938 ~ reference to certain specified sections which were not to. 
Banxor be retrospective and an express reference to all the other 
CHETTINAD, oa P Pave : : aks 

Lip. provisions of the Act which were not to be retrospec- 


Mauve ave, tive in a certain contingency. The learned Chief 
ene Justice says, 


Cc; ¢ : 5 
J. “It seems to follow..that barring that contingency the other 
provisions of the Act were intended to have a retrospective 


effect.” 


I find myself reluctantly unable to reach this. 
conclusion. It seems to me that to arrive at the 
decision that the statute is to have a retrospective effect. 
it should be possible to point to clear and unambiguous. 
words ; I cannot infer that because some sections. 
were stated expressly not to be retrospective the 
remainder are so. ; 

In section 63 a number of sections were set out which 
it was apparently thought might affect a right acquired 
or accrued before the Ist of April 1930, and in sub- 
section (d) the concluding words enacted that any such 
‘remedy might be enforced as if that Act had not been 
passed, These words “any such remedy” seem to 
me to refer directly to “ any remedy in respect of such 
right ” mentioned in sub-section (d}, and such right is 
“any right acquired or accrued before the ist April 
1930 [sub-section (c)]. In my opinion, therefore, sub- 
section (d) saves every remedy in respect of a right 
already vested. I do not find the section easy to 
construe, but it appears to me that the reference to the 
twenty-two sections enumerated, in effect, concludes at 
the word “ liability ” in section 63 (d) : after which all 
pending proceedings and all remedies where there is a 
vested right already accrued are saved. 

Some further cases on this point have been cited to 
us. Thus in Tota Ram v. Ram Lal (1) a Full Bench 


(1) (1932) LL.R. 54 All, 897. 


‘ 
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of Allahabad also held that section 92 of the Transfer 
of Property Act had a restrospective effect : and I have 
examined carefully the judgment of the Full Bench. 
It is stated therein that there is no remedy or proceed- 


ingas is referred to in the Act (XX of 1929) which is. 


being affected by the new provisions of section 92. It 
would therefore appear to have been unnecessary to 
decide whether section 92 had a retrospective effect or 
not.. An opinion contrary to that held in Tota Ram’s 
case (1) was expressed by a Bench of the Madras 
Court in Kanjee and Mooljce Brothers v. T. Shanmugam 
Pillai (2), and in Lakshmi Amma v. Sankara 
Narayana Menon (3). Vardachariar J. criticized the 
Allahabad authority in terms to which I would lend 
my respectful concurrence. In the earlier case it was 
held that section 53A of the Transfer of Property Act 
was not retrospective, though this was a section ‘not 
dealt with by section 63 (d) of the amending Act. The 
question of retrospectivity with regard to section 53A, 
however, must be deemed to. be somewhat different 
- from that which is involved by other sections, because 
it set up the doctrine of part performance in India for 
the first time and was, no doubt, framed under the 
impression that a number of rulings laid down by 
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various Courts in India, which held that this doctrine - 


existed, was good in law. . The new section was 
doubtless framed to restrict its operation. The case of 
Ariff v. Jadunath Majumdar {4) swept away the pre- 
‘supposed applicability of the equitable doctrine. of part 
performance to India, save of course that section 53A. 
of the Transfer of Property Act was left. It could not 
be retrospective, but is available as a.defence in respect 


of a contract entered into before the. date. of the 


(1) (1932) LLR. $4 All, 897. (3). (1935) LL.B. 59. Mad. 359, 365, 
(2) (1932) LR, 56 Mad. 169, (4)-(1931) 58 LA. 91, 
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enactment since the new enactment gave a right avail- 
able to a defendant to protect his position. 

The question might also arise in connection with 
section 53A as to whether it deals with a right of 
action or with a matter of procedure only. For my 
own part, I am content to reach the:conclusion that 
section 92 is not retrospective in its effect by reason of 
the lack of such clear words contained in the Act as 
would be necessary to guide me to a contrary decision. 

Having reached the conclusion that section 92 is 
not retrospective, we have next to enquire whether the 


equitable doctrine of subrogation could be applied in 


India in cases arising before the ist of April, 1930. 
And I would first observe that our attention has been 
drawn to a number of authorities. which were apparently 
not cited before the Court in the case of The Bask - 
of Chettinad, Limited, v. Ma Ba Lo (1). First of all, 
in Gokuldas Gopaldass v. Rambux Seochand (2) it 


was held that where the purchaser of an equity of 
_ redemption in reference to immoveable property paid 


off the first mortgage thereon with notice of the second. 
mortgage, he must be assumed, according to the rule of 
justice, equity and good conscienge there applicable, — 


-to have intended to keep the first mortgage alive, and 


that therefore he was entitled to stand in the place 
of the .first mortgagee. Sir Richard Couch asked : 
“What was the intention of the party paying off the 
charge ?’’ and stated that if there were no express: 
evidence of if, the ordinary rule was that a man having 
a right to act.in either of two ways shall be assumed to 
have acted according to his interest. a 
Then, in Dinobundhu v. Jogmaya (3) the. Privy 
Council followed their previous decision -and. adopted 


{1 (1935) LL.R. 14 Ran, 494. (2} (4884) 11 L.A. 126 
~ B)*(4901) 29 LA. 9. ue 
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as accurate the summing up of the. question as stated 
by the Subordinate Judge in the following words : 

“When the owner of an estate pays charges on the estate 
which he is not personally liable to pay, the question whether 
those charges are to be considered as extinguished or as kept 
alive for his benefit is simply a question of intention. The 
intention may be found in the circumstances attending the 
transaction, or may be presumed from a consideration of the fact 
whether it is or is not for his benefit that the charge should 
be kept on foot.” 


Again, in Syed Mohamed Ibrahim Hossein Khan v. 
Ampika Pershad Singh (1) the two preceding cases 
were followed. 

I am_ persuaded that some difficulty has arisen in 
this matter through regarding it from the point of view 
of the mortgagee and in the light of an assignment. 
When a mortgagee desires to transfer his rights he 
must, of course, use a registered instrument in order to 
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do so. But we are dealing with cases in which he is . 


being paid off by the mortgagor and is not, himself, 
assigning his rights at all. His rights are brought to 
an end when he is paid off, and there is no assignment. 
The equitable doctrine is that the person enabling the. 
mortgagor to discharge his obligations is subrogated 
to thé rights of the mortgagee, but this is not by 
assignmént at all’ He acquires, notionally, a position 
analogous in every way to that of the prior mortgagee: 
without an assignment having been effected. There is: 
no privity of contract between him and the mortgagee 
and his rights arise by virtue of an equitable doctrine. 
extending as a matter of law to India before the Act. 

-. - Turning to The Bank of Chettinad, Limited v. 
Ma Ba Lo (2) I observe that Sen J. remarked : © 


“Now, as an interest in immoveable property of the value of 
Rs. 100. and upwards can only be transferred by a registered. 


(1) (1911) 39 1.A.68.° - 2 °° {2)°(1935) LL.R. 14 Ran. 494. 
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instrument, it is impossible to apply this.doctrine consistently 
with and_-not in violation of the provisions of the Indian statute ”, 


and he cited the case of Ariff v. Jadunath Majumdar 
{1) to which I have previously referred. But this 
decision is one which deals with the equitable doctrine 


“of part performance and has no express reference to 


~ subrogation ; whilst it is clear from the decisions of the 
- Privy Council, which were not cited to the Court, that 


the equitable doctrine of subrogation was already in 
existence and applicable to India before the passing of 
the Act, in the case of part performance the Courts in 
India believed that the doctrine of part performance 
existed, but Ariff’s case (1) shows that they were wrong.. 
Mr. Sanyal, in the course of his able argumeni, 
endeavoured to impress upon us the view that the 
existence of the equitable doctrine of subrogation prior 
to 1930 would be in conflict with section 74 of the old 
Act. This is a section whereby puisne mortgagees 
could be subrogated to the rights of prior mortgagees 
on tender of the amount due to them. But 
under the old section 91 they were not the only 
persons who might redeem or institute a suit for 
redemption of the mortgaged property. Moreover, it: 
is quite true that a transfer can only be effected. by 
a registered instrument as pointed out by Sen J. in the 
Bank of Chettinad case (2). But, with great respect to 
the. learned Judge, I cannot agree (as stated by him at 
page 504 of the report), that the basis of the doctrine of 
equitable subrogation is a fictional agreement by the 


quasi-lender with the debtor or creditor that he should 
receive and hold an assignment of the debt and security. 


‘The present case is. clearly one: which is governed 
by Gokuldas Gopaidass v. Rambux Seochand (3): and. 


(4) 11931) 58 ILA. 91. (2) (1935) LL.R. 14 Ran. 494. 
(3), (1884) 11 LA. 126, 
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I must hold that the Bank is subrogated to the rights 
‘of the original morigayec. Recordin? in my opinion, 
‘the case of Lhe Beith of Chettinad, Limited v. Ma Ba 
Lo (1), though it was rightly decided so far as it held 
that section 92 of the Transfer of Property Act (Act XX 
of 1929) is not retrospective in effect, proceeded to 
-awrong conclusion in relation to the equitable doctrine 
-of subrogation, which existed in India before the 
provisions of the statute to which reference has been 
made, 

Accordin ‘ely , this appeal must be allowed, and the 
-suil of the , plaintiffe-respondents must be dismissed 
with costs in both Courts, advocate’s fee in this Court 
twenty gold mohurs. 

DuNKLEY, ]—Two contentions have been raised on 


“behalf of the appellant Bank in this appeal, namely : 
(1) That section 92 of the Transfer of Property 


Act, as added by section 47 of Act XX of 


1929, is not retrospective in its effect. 

(2) That, on the facts which have been set out in 
the judgment of my Lord the Chief Justice, 
and which are not now in dispute, the 
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appellant Bank is entitled to be subrogated © 


to the rights of the first mortgagee of the 
pr oe in suit. 


I am clearly of apEOR that the provisions of séction’ 
92 of the Transfer of Property Act, as amended. by Act. 


XX of 1929, do not have retrospective effect, and that 
the decision in The Bank of Chettinad, Lid. v. Ma Ba 


Lo and others (1) is correct on this point. The Allaha- 
bad High Court alone has held that section 92 is. 


retrospective in its operation. Tota Rai and another 


v. Ram Lal and another (2) is not a decision that’ 


section 92 is retrospective, for the provisioris of the 


Ae niesaara CTI rekdebegn bebe pS een pe Df meen ana A ine ott rp een pagename 


(i) (1935) 11K. £4 Ben, 494, (2) (£932) LL.B. 54 AU, 897, . 
2 
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amended section were applied to a transaction prior 
to the 1st April, 1930, as “a safe guide to follow as 
laying down correctly the rule of. justice, equity and 
good conscience for cases arising before the passing of 
Act XX of 1929,” The opinion expressed by the Full 
Bench that section 92 has retrospective effect -was, 
therefore, merely obifer. The argument on which this 
opinion was based was that no remedy or proceeding 
was affected by the new provisions of. section 92, and 
Varadachariar J. exposed the fallacy of this argument 
in his judgment in Naduvile Marathe Ikkali Amma's 
daughter Tavazhi Manager Lakshmi Anma v. Kurup-. 
path Ammalu Ainma’s son Sankara Narayana Menon 
(1). The question was considered again bya Full 
Bench of five Judges of the Allahabad High Court in 
Hira Singh and others v. Jai Singh (2), and their con- 
clusion was that section 92 is retrospective. The 
judgment of the Full Bench was delivered by Sulaiman | 
C.J. and it is only after the fullest consideration and 
with the greatest diffidence that I feel compelled to 
differ.from his conclusion. The learned Chief Justice 
stated the rule of interpretation (at page 899) as 
follows : 


“No doubt the ordinary rule of interpretation of a statute is 
that it should not be considered to have a retrospective effect so 
far as substantive rights are concerned unless it eafressly says so.” 


He_then said, referring to section 63 of Act XX of 1929: 


“There is an express reference to certain specified sections 
(of which section 92 which is equivalent to section 47 of Act XX 
of 1929 is not one). which are not to be retrospective and there is 
ah express reference to all the other provisions of the Act which 
arefnot to be retrospective in a certain contingency. It seems to 


’ follow that barring that contingency the other provisions of aie 


Actiwere intended to have a a retrospectine effect.” 





: (1) (4935) LLR. 59 Mad, 359 at 366. (2) LLL.R. [1937] All. 880, 


1938] RANGOON LAW REPORTS. 


Consequently, although the learned Chief Justice 
correctly stated the rule that the provisions of a statute 
are not to be considered to have retrospective effect 
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contrary, he nevertheless based his conclusion upon an 
énference drawn from other provisions. It does not 


follow that, because an Act says that certain provisions © 


are. not to have a retrospective effect, or ‘that all the 
provisions are not to have a retrospective effect. in 
certain circumstances, the converse is true and the pro- 
‘visions not specifically mentioned are to have a retros- 
pective effect except in those circumstances. This has 
-been held by the Hotise of Lords in James Gardner v. 
Edward A, Lucas avd others (1), in which case the 
saving provisions of the statute in question were closely 
similar to the provisions of section 63 of Act XX of 


1929. Certain sections of the statute were specifically: 


made retrospective and certain others were specifically 
made prospective only, and there was a provision that 
pending proceedings should not be affected by any 
provision of the statute. Their Lordships repelled the 
argument that in consequence of these provisions the 
inference arose that the remaining sections of the 
‘statute were intended to have a retrospective effect. 
‘The decision of their Lordships may be summarized, 
in the words of Lord O’Hagan, that unless: there is 
‘some declared intention of the Legislature—clear and 
unequivocal—or unless there are some circumstances 
rendering it inevitable that the other view should be 
taken, it ought to be presumed that an Act is prospec- 


tive and is not retrospective, in so far as it affects vested 


rights. : . 
Jam, however, prepared to rest my decision on the 
plain words-of section 63 of Act XX of 1929. With the 








{1}. (1878) 3 Ap. Ca, 583, 


—_— 
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greatest respect, I think that the learned Chief Justice 
in Hira Singh’s case (1) failed to give proper effect to 
the words “any such remedy” occurring in the last 
sentence of the section. The sentence. stands by itself, 
and, when the reference to proceedings is omitted, 
reads as follows : ; 

“ Any such remedy as is herein referred to may be enforcedy- 
instituted or continued, as the case may be, as if this Act had not 
been passed.” 


To discover what is meant by “ such remedy as is here- 


_in referred to” we must refer back to the last use. of . 


the word “remedy” if section 63, and that occurs at. 
the beginning of clause (d) of the section, which reads. 
“any remedy or proceeding in respect of such right, 
title, obligation or liability,” and “such right, title, 
obligation or liability” plainly refers back to clause (c), - 
which reads “any right, title, obligation or liability. 
already. acquired, accrued or incurred before such 
date” (i.e. Ist April, 1930). Hence, in my opinion,. 


‘when the last sentence of section 63 is set out in full it 


reads as follows : . 
“Any remedy in respect of any right, title, obligation or 
liability already acquired, accrued or incurred before the 1st April, 
1930, may be enfcrced, instituted cr continued, as the case may. 
be, as if this Act had not been passed.” : 
There is no justification whatever for holding that in this 
sentence the expression “such remedy” means and. 
includes only a remedy in a pending proceeding. 
Consequently, the conclusion would appear to be that 
section 63 specifically provides that no provision of 
Act XX of 1929 shall affect vested rights which were 
acquired or accrued before the Ist April, 1930. If that 
is not the correct interpretation of the last sentence 
of section 63, then the meaning of the sentence is. 
extremely obscure and very ambiguous, and therefore. 
(1) LL.R. [1937] All. 880, 
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there is no “declared intention of the Legislature— 
clear and unequivocal” that these provisions of the 
Act are to have retrospective effect. For this reason, 
fotlowing the decision in Gardner v. Lucas (1), it must 
be held that the provisions of section 92 are not 
retrospective. Some argument has turned upon cases. in 
which it has been held that section 53A, which was 
also added by Act XX of 1929, is retrospective in its 
operation, in the sense that it applies to contracts 
entered into before the ist April, 1930, but these 
decisions turned tpon the provisions of the section 
itself, and they are not really decisions that the section 
is retrospective, for the date to be looked at is not 
the date of the contract of sale under which the 
defendant entered into possession, but the date on 
‘which the defence of possession under the. contract is 
- set up ; the questions of the date of the contract and 
‘the length of time the defendant has been in possession 
are immaterial. 

Turning now to the second poini, when Ma Hla May 
“obtained the return of the title-decds of the suit 


‘property from the S.R.M.M.R.M. Firm, she executed a- 


promissory note in favour of the appellant Bank for the 
‘sum of Rs, 700 and deposited the title-deeds with the 
Bank with the intention of creating a security over the 


wproperty. She, in fact, mortgaged the property to the. 


Bank by deposit of title-deeds. It is common ground 
that the intention of the partics (i.e. Ma Hla May and 


the Bank) was by this procedure io transfer the . 


_mortgage from ihe S.R.M.M.R.M. Firm to the appellant 
Bank. The Bank in 1935 obtained a morigage decree 
over tht whole property. Then the first three respon- 
dents brought the suit out of which this appeal arises 
for a declaration that the Bank’s mortgage decree is 
not binding on their interest in the property, and their 


Ai} 6878} 3 Ap. Ca. 582. 
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suit has been decreed. The contention of the appellant 
Bank is that by providing the money by which the 
mortgage of the S.R.M.M.R.M. Firm was discharged 
they “ stepped into the shoes” of that firm and became 
subrogated to all the rights of that firm under its. 
mortgage, and that, as the mortgage of the S.R.M.M.R.M. 
Firm was valid over the whole property,so also must 
their mortgage of 1929 be valid over the whole 
property. In my opinion, this contention is sound. 
In a case the facts of which were exactly similar to 
those of the present case,-and to which the appellant” 
Bank was a party, The Bank of Chettinad, Ltd. v. 
Ma Ba Lo and others (1), a Bench of .this Court held 
that, even prior to the amendment of the Act in 1930; 
apart from the provisions of the Transfer of Property 
Act, the doctrine of subrogation could not be applied in’ 
India. The ratio decidendi of this decision is contained: © 
in the following passage from the judgment of Sen Jez 


“It is to be observed that the basis of the doctine of equitable 
subrogation is a fictional agreement by the quasi-lender. with _the 
debtor or creditor that he should receive ane hold an assignment 
of the debt and security.’ 


Starting from this standpoint of a fictional transfer, the 
learned Judges, following the decisions of the Judicial 
Committee in Ariff v. Jadunath Majumdar (2) and 


certain other recent cases, held that--as by Indian 
Statutory law an interest in immoveable property of the _ 
value of Rs. 100 and upwards can only be transferred 


by a registered instrument it was impossible to apply 
the doctrine of subrogation consistently with and not 
in violation of the provisions -of-.the Transfer of 
Property Act and the -Registration. Act. With the 
greatest respect, the whole argument-proceeds upor 
this notion, of a fictional transfer, the atithorities quoted. 





(1) (1935) LL.R. 14 Ran. 494. (2) (1931) 58 LA, 91. 
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for which are dicta of Fry L.J. in Baroness Wenlock 
and ofhers v. The River Dee Company (1) and Vaughan 
’ Williams L.J. in Ji: re Wrexham Mold and Connah’s 
Quay Railway Company (2), to the effect that a 
_ subrogee is to be looked upon as the transferee of the 
securities. Subrogation means merely the substitution 
of one party for another as creditor, and these dicta de 
not mean that the subrogee is in reality a transferee of 
the security, but merely that he has the same rights and 
is placed inthe same position as if he had taken a 
transferof the security from the original mortgagee. 
Clearly, a third party advancing money to pay off 
the mortgaye debt cannot bc regarded as a transferee 
of the mortgage, because there is no privity of contract 
between him and ihe original mortgagee. The notion 
of a transfer is at most a mere legal fiction, imagined 
for the sole purpose of defining the rights acquired 
‘by the lender, and sucha fictional transfer cannot 
be -subject to the same incidents and formalities-as 
a real transfer ; otherwise, it would not be a fiction. 
Learned counsel for the first three respondents, 
realising that he could not support the argument in 
The Bask of Chettinad v. Ma Ba Lo (3), was compelied 
to assert boldly that under Indian (and. Burma} 
statutory law a person cannot acquire any right of the 
value of Rs. 100 and upwards in immoveable property 
except by a registered insirument, but this contention 
is refuted by the manner in which his clients obtained 
their interest in this property, namely, by inheritance 
followed by the remarriage of their mother. 

Now, the only provision regarding subrogation § inthe 
‘Transfer of Property Act prior to 1930 was coritained in 
section 74, and this section dealt only- with the right 
of sibrosation acquired by a secohd of subsequent 





{2} (1887) £9 O.B.D. 155 . (2) (1899) 1 Ch.D. 440... 
{3} «4935 1 hE. ive it Ran. 494. 


451 


1938 
BANK oF 
CRETTINAD, 
Lrp. 


uv 
MAuNG AYE, 


DuNKEEY, J. 


452 


1938 
BANK OF 
CHETTINAD, 
Lrp, 


uv. 
Maune AYE. 


Dunxcey, J. 


nxANGOON LAW REPORTS. [1938 


mortgagee who discharges a prior mortgage by direct 
payment to that mortgagee. The question whether a 
person, who lends toa mortgagor money with which 
the mortgagor discharges an incumbrance, is subrogated. 
to the rights of the mortgagee whose mortgage is thereby 
discharged was not dealt with in the Act, and was 
therefore left to be dealt with by the Courts as a matter 
of “justice, equity and good conscience.”” It has been 
so dealt with by their Lordships of the Privy Council 
in at least four cases, which were apparently not 
brought to the notice of the Bench. They are: 
Mohesh Lal v. Mohuni Bawan Das (1), Gokuldas 
Gopaldoss v. Rambux Seochand and another (2), 
Dinobundhu Shaw v. Jogmaya Dasi and others (3), 
and Syed Mohamed Ibrahim Hossein Khan and another . 
v. Ambika Pershad Singh and others (4). The last 
two of these cases dealt with transactions which took 
place after the Transfer of Property Act came into force. 
The effect of these decisions is stated in a passage: 
in Gokuldas Gopaldoss v. Rambux. Sooke. (2). (et 
bees ama): 


“The obvious question to ask in the interests of justice, equity, 
and good conscience, is, what was the intention of the party paying 
off the charge ? He hada right to extinguish it and a right to 
keep it alive. What was his intention ? If there is no express 
evidence of it, what intention should be ascribed to him? The 
ordinary rule is that a man having a right to act in either of two. © 
ways, shall be assumed to have acted according to his interest.” 


This passage’ was quoted with approval in Mohamed 
Ibrahim Hossein Khan v. Ambika Pershad Singh (4) 
(at page 81). .These rulings have been followed in — 
numerous cases of the Indian High’ Courts ; rid have 





a). (1883). 10 LA. 62 ; ILL.R.9 Cal. 961. (3) (1901) 29 LA. 9; LL.R. 29 Cal. 154, 


(2) (1884) 11_ ITA. 126; 1. LR. 10 psa (4) (1912) 39 1. a 68 ; LL:R. 39 Cai. 527. 
1035. : 
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been affirmed in Malireddi Avyareddi v. Gopalakrish- 1938 
nayya and another (1), and they are binding on us, Ps ect 
‘The decision in The Bank of Chettinad v. Ma Ba Lo (2) Lap, 5 
has been dissented from in Kumar Promotho Nath Roy Wace ASE: 
v. Raja Janoki Nath Roy and others (3). The cases hens, Le 
-cited by the Bench in The Bank of Chettinad v. 

Ma Ba Lo (2), namely, Ariff v. Jadunath Majumdar 
: (4), Currimbhoy & Co., Ltd. v. Creet (5), Pir Baksh v. 
‘ Mohamed Tahar (6) and Ma Kyi v. Ma Thon and 

another (7), are, with the greatest respect, entirely 

beside the point. So far as this pointis concerned, 

The Bank of Chettinad, Ltd. v. Ma Ba Lo and others (2) 

must be held to have been wrongly decided and must 

‘be overruled. 

In the present case it was clearly the intention of. 

-the appellant Bank to keep alive for its benefit the 

- mortgage in favour of the S.R.M.M.R.M. Firm. Conse- 

“quently the appellant Bank became subrogated to the 

rights of the S.R.M.M.R.M. Firm, and by its mortgage 

of 1929 obtained a valid mortgage over the whole 
property. . I therefore agree that this appeal must be 

allowed, and the suit of the io aaa ec 
dismissed with costs. 


SPaRGo, J—The facts found i by the learned Assistant 
District. Judge were that a house and its site were 
‘mortgaged by Ma Hla May to the S.R.M.M. R.M. Firm 
on the 26th August 1926 by deposit of title deeds for 
the sum of Rs. 700, Ma Hla May at that time being a 
widow with three children. Some time towards the 
end of the year 1926 Ma Hla May remarried. On the 
.20th November 1929 Ma Hla May borrowed Rs. 700 
from the Bank of Chettinad Limited with which sum, 


(11923) 51 LA. 14), 144; LL.R.47 Mad..190. . (4). (1931) 58 LA.-91. 

(2) (1935) LL.R. 14 Ran. 494. _ +. (8) (1932).60 TA. 297, 

al 41 C.W.N 472; 479. Opie: Ores) (1941, 6LT.A. 388. ‘ 
a (7) 41935) LL.R.-13 Ran. 274. “A 
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she redeemed the mortgage which she had made in 
favour of the S.R.M.M.R.M. Firm and made:a fresh. 
mortgage by deposit of title deeds in favour of the: Bank: 
of Chettinad. 

On the ist April 1930 Act Xx of 1929 came into 
force and contained in that-Act was section 47. It is. 
said that in this new section the first mention in the - 
Transfer of Property Act of the qe of subrogshon 
was made. 

When Ma Hia May remarried it is common sili 
that her three children by the former marriage became: 
entitled to a.share in the property of the: marriage, of 
which the house and its site now in question formed a 
part. Their claim is that the mortgage entered into by. 
Ma Hla May in 1926 was paid off or extinguished and. 
that the mortgage in favour of the Bank of Chettinad,. - 
since it was executed in 1929 by Ma Hla May alone, 
must be taken as affecting her share alone. © - 

The case for the Bank of Chettinad is that since the: 


- mortgage of 1926 was paid off with money borrowed. © 


from the Bank of Chettinad in the year 1929the Bank 
of Chettinad is entitled to use the mortgage made in 
favour of the S.M.M.R.M. Firm in 1926 as a shield. 
against the plaintiffs’ claim, or as it is sometimes 
expressed the Bank claims to be subrogated to the. 


S.M.M.R.M. Firm’s rights under their mortgage. 


Mr. Sanyal for the plaintiffs in this case contends. 


that the new section 92 added by section 47 of Act XX 


. of 1929 to the Transfer of Property Act by clause (3) 


requires that before the Bank of Chettinad could be 


subrogated to the rights of the S.R.M.M.R.M. Firm. 
under their. mortgage "af 1926 a registered. instrument ' 


’ be executed by the mortgagor agreeing that the Bank . 


shall be so subrogated. Although the transaction im 
question took place in 1929 and the ‘Act adding section 
92 of. the Transfer of Property Act only came into 
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force on the 1st April 1930, he contends that section 92 
is retrospective. He also argued that even though 
section 92 be held not to have retrospective effect still 
the old section 74 of the Transfer of Property Act dealt 
with the subject of subrogation and therefore there 
could not. be equitable subrogation before the Ist 
April 1930 for that would be to allow an equitable 
relief-in a matter governed by statute. 

One argument in favour of regarding section 92 as 
having retrospective effect is that in section 63 of the 
Transfer of Property Amendment Act a certain number 
of sections are mentioned and it is said that nothing in 
any of those sections shall be deemed in any way to 
affect {inter alia) any right, title, obligation, or liability 
already acquired, accrued, or incurred before the ist day 
of April 1930. Among those sections mentioned the 
section which inserts section 92 is not included. If, 
then, 22 sections are selected and it is said of these 
that they are not to have retrospective effect, the 
argument is that the other sections must’ have retros- 
pective effect orelse there is no meaning to be assigned 
to the drafting. And in Hira Singh v. Jai Singh (1) it 
was held that section 92 of the Transfer of Property 
Act has a retrospective effect. At page 899 there 
occur the words :: 


“It seems to follow that barring that contingency the other 
provisions of the Act were intended to have a retrospective 
effect.” 


But further up on the same page it is stated : 


_ “No doubt the ordinary rule of interpretation of a statute is 
that it should not be considered to have a retrospéctive effect so 
far as substantive rights are concerned unless it expressly says so. 
In India there is the prcvision in the Getieral Clauses Act, section 
6, to a similar effect.” _ ia 


(1) 11937] All. 820. 
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Mr. Sanyal suggests that to the words“ unless it 


‘expressly says so ” should be added “ or unless it can ~ 


be deduced by necessary implication.” 

In my opinion, it cannot be said that it has been 
expressly stated that section 92 has retrospective 
effect, nor does it follow by necessary implication. 


See Gardner v. Lucas (1), Main v. Stark (2), and Young 


v. Adams (3). With great respect I am of opinion 
that section 92 of the Transfer of Property Act has no- 
application to transactions which took place before the 
= April 1930. 

. Then as to equitable subrogation which is claimed 


by the Bank of Chettinad, it is suggested” that section 
74 of the Act prevents fhe operation of the equitable 


rule. Section 74 dealt with one class of persons who 


‘might become entitled to the rights of subrogation and 


I cannot find that the action of this section excludes 


equitable subrogation in favour of other parties. We 


were referred to a number of decisions of their Lord- 
ships of the Privy Council in which mortgages which 
had been paid off were regarded as still in existence 
where it was to the advantage of the persons who 
provided the funds whereby they were paid off so to 
regard them, 

I am of opinion that of these decisions Dinobun- 
dhu Shaw Chowdhury. v. Jogmaya Dasi (4) very closely 
resembles the present case. I am of opinion. that 
section 74 of the Transfer of Property Act did not 


-. operate to prevent the Bank. of Chettinad from being 


entitled to the right of subrogation in. respect of the 

mortgage made .in favour of the S.R.M.M.R.M. Firm. 
It is quite.clear that the money lent by the Bank of 

Chettinad was lent for the purpose of redeeming the 


ed 


(1). 3 App. Cas. 582. (3) (1898) A.C. 469. . 
{2) 15 A.C, 384, (4) (1901) 29 LA. 9. 
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prior. mortgage in favour of the S.R.M.M.R.M. Firm — 1938 
and the Bank of Chettinad is entitled to rely on the Bayxor 


prior mortgage to that firm to resist the plaintiffs’ eae 
claim. MAUNG AYE. 
I agree that the judgment and decree of the lower . 7 7 
Court must be set aside and the plaintiffs-respondents’ ; 
suit must be dismissed with costs. 
SPECIAL BENCH. 
Before Sir Ernest H, Goodinan Roberts, Kt., Chicf Justice, Mr. Justice Ba U, 
and Mr? Justice Duukley. y 
S.A.A. ANAMALAI CHETTYAR 1938 
v May 9%. 


[es 


Negligent act or omission of advocate—Knowledge of principal of the act or 
omission—Knowledge that act or omission is. negligent—Cause of action 
on negligence coustituting breach of contract—Limitation Act, s. 24 art. 90s 
Sch. 1. : 

Article 90 of the Limitation Act does not say that time begins to run 
when the cause of action for negléct or misconduct became known to the 
plaintiff, but when the neglect or misconduct became known. Oince a 
'_ plaintiff is acquainted with what has happened he cannot say that time does 
not run against him until he chooses to take the view that the omission of 
which he is aware is actionable neglect or that the act of: which he is 
aware amounts to actionable misconduct. ; 

Saw Hla Pru v. Hatkar, 1.L.R. 9 Ran. 575, approved and followed. 

S. 24 of the Limitation Act does not apply in the case of negligence 
which constitutes a breach of contract. In such a case the cause of action 
ensues when ihe contract is broken and not when specific injury results 
therefrom. 

Gany v. Leong Chiye, CR. Suit No, 2 of 1935, H.C. Ran., referred to.. 


Paget for the appellant, The suit was filed on the 
24th July 1936 within three years from the date 
of the appellate Court’s judgment (26th July 1933) 





* Civil Ist Appeal No. 5 of 1938 from the judgment of this Court on the 
Original Side in C.R. Suit No. 251 of 1936 
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but more than. three years from the date the appeal 
was filed (2nd November 1932). Negligence came 
to be known when the appellate Court gave its 
judgment. A client asks a solicitor to invest his 
money in some property and the solicitor tells his 


. client that he has examined the title and it was 


good. If the title is subsequently discovered to be 
bad, it is from the date of discovery that time begins 
to run. 


{Roperts, C.J. In the case of the solicitor his 
action was known to himself alone, but here the appeal. 


was filed and the-fact was known to all concerned.] 


Negligence is known only. when.a client has reason 
to know. Neglect is omission to do what ought to 
have been done. The client does not know that there 
has been neglect. A motor car is sold in which a 
defect is discovered later ; time runs only from the 
date of discovery. 


[DuUNKLEY, J. This is not a case of sale ; but of 
principal and agent. ] 


In art. 91 of Act IX of 1871 the words were 
“when the neglect or misconduct occurs.” The 
Legislature has deliberately altered the law. See also 
art. 91 of the present Act. Saw Hla Pru vy. Halkar (1) 
was based on English statutes and does not correctly 
represent the lawin Burma. When itis first suggested 
to the plaintiff that there is negligence time begins to 
run against him. As soon as a Court decides that 
an- agent has committed a negligent act time runs 
irrespective of what the appellate Court may decide. 





(1) LL.R. 9 Ran, 575. 
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‘The client must realize that there isa breach of duty 
before time can run against him. See dArdikappa 
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Chetty v. K.A.R. Kadappa (1). Ifa client does not Cuyerrvar 
know that his advocate is advising wrongly, time 4 mew or 
does not run till he has knowledge that the advice is APvocaes. 


“wrong. 


Hay for the Ist. and 2nd respondents. A man is 

’ presumed to. know the law, and the appellant seeks to 
avoid it in the case of art. 90 of the Limitation Act. 

Is the Court to inquire as to when his belief or 

knowledge started ? If the act or acts constituting 

negligence are known, the article applies. In Kishori 

Lal v. Janhari (2) the Court rightly held that a 

principal could sue his agent for secret profits made 

within three years from the date the principal came to 

know about them. But this does not mean that the 

«principal could sue within three.years from the time he 


came to know that the law did not allow an agent to. 


make secret profits. In the present case the date of 
‘occurrence of the act is the date from which time runs. 


Doctor for the 3rd respondent. Neglect is omis- 


sion, and misconduct involves a positive act ; these: 


are the two limits of negligence. The starting point of 
limitation is when the act becomes known i.e. when 
the act comes to the knowledge of the party. What 
amounts to negligence is determined by the Court and 
not by the parties. The Court would ask what the facts 
are from which negligence can be inferred. The 
appellant knew on the filing of the appeal that it was 

- filed against one party only, and not,'against two. See 
paragraphs 5 and 7 of his plaint. ‘hat is the starting 
point.of limitation, Art. 90 contemplates only. the 
knowledge of materials. or facts which constitute 
negligence. . Pe, ie . 

fi) 9BLJ. 130: °  ~ (2) 25 ALJ. 448, 





RANGOON LAW REPORTS. [1938 


After the above arguments the Court raised the 
question whether s, 24 of the Limitation Act had any 
application to the case. Counsel on both sides agreed 
in stating that the section had no application. There 


. were three classes of tort ; (1) where damage is the gist of 


the action, e.g. in case of ‘shader, (2) the act complained 


of is lawful, but it occasions damage when only action 
arises, ¢.g. mining cases, (3) tort founded on contract, 


In the present case there is alleged a breach of duty, 


the breach being want of care. Im such a case tee 


cause of action is complete in itself. 
Reference was made, to Howell v. Young (1): 


, Smith v. Fox (2); Minus v. Davey (3); Darley Main 


Colliery Co. v. Mitchell (4). 


Roperts, C.J.—This appeal arises out of a suit 
brought by the appellant against a firm of advocates for | 
neglect or misconduct in and about their duties as” 
professional advisers to the appellant. The appellant 
had brought an action against the principals and agent 
of a Chettyar firm on a negotiable instrument. and 
had obtained a judgment and decree against the agent 
only : being desirous of securing a decree against the 
principals he instructed the respondents to file an 
appeal, and the appeal was then filed by them—and 
filed against the Pe incipals only-—-on the 2nd November, 


1932. 
This ‘Appeal was dismissed since it was held that the: 


appellant hati elected to stand by the decree against 


the agent. “Rhe appellant accordingly sued the 
respondents for ‘negligence and such a suit would 
be barred by Article 90 of the First: Schedule to- 


the Limitation Act (IX of 1908) if the neglect or 





"(3 BL&C. 259, (3) LER. 11 Ran. 47. 
“Q) 17 LJ-Ch. 171, (@) 11 AC. 27. 
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misconduct complained, of became known .to the 
plaintiff before the 24th July, 1933.* 

The act of neglect or misconduct relied on was the 
omission to join the agent in filing the appeal on; the 
2nd November, 1932, but the appellant says in effect, 


“We knew of this at the time, but we only knew it was 
neglect or misconduct and actionable as such when we lest our 
appeal on the 26th July, 1933 : we brought our suit two years 
eleven months and twenty-nine days later and we were therefore 
in time.” f 
It is conceded that the point for determination is 

covered by the Bench decision of this Court in 
Saw Hla Pru v. S. S. Halkar (1): but Mr. Paget 
asks us to say that that case was wrongly decided: 
_ He contends that it is net merely that.facts which 
intrinsically amount to the neglect of his agent coins 
to the knowledge of the principal which starts. time 
running against him ; time cannot run, he urges, until 
the legal consequences of those facts have: been 
ascertained. oe 

‘Now, the starting point of limitation is “the 
knowledge that something has been omitted or done. 
This knowledge must’ be the knowledge of all the facts ; 
if the plaintiff is lulled into.a sense of sécurity by being 
led to believe that something was done-which was not 
‘in fact done, or that something was not dotve which was 
in fact done, clearly time cannot run against him. But, 
in my judgment, once he knows the truc facts, it is for 
him to judge of their legal consequences, and he cannot 
afterwards say that he did not know what those legal 
consequences might be. 


*In their written statement the def endanits admiited that the appeal was 
disinissed but they denied thet it was rightly disraissed. They desied any 
want of skill or diligence on'thcir part. ‘This question was net gone inio, as 
both the trial-Court and the appellate Court in the present case dismissed iton 
‘the preliminary ground of limitation—Ed. . 

(1) (1931) LL.R. 9 Ran. 575. 
33 
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Article 90 does not say that 4ime begins to run when 
the cause of action for neglect or misconduct became 
known to the plaintiff, but when the neglect or miscon- 
duct became known. I do not think that once a 
plaintiff is acquainted with what has happened he can 
sit still and say that time does not run against him until 
he chooses to take the view that the omission of which, 
he is aware is actionable neglect or that the act of which 
he is aware amounts to-actionable misconduct. 

It has been conceded that section 24 of the Limita- 
tion Act does not apply to the present case ; for in 
the case of negligence. which constitutes a breach of 
£ontract, the cause of action ensues when the contract is 
broken. and not when specific injury results therefrom. 

Accordingiy, in my opinion, this appeal must be 
dismissed. One set of costs for all three respondents, 
advocates” fees ten gold mohurs. 


Ba U, J.—I agree ith my Lord: the. Chief iid 


“As I explained in V.M. Gany v. Leong Chye (1), 


section 24. applies only to.suits based. on tort. As the 
present suit arises out of negligence based on acontract 
between a, principal and an agent, the appropriate 
article is, in my opinion, Article 90 of the First 
Schedule to the Limitation Act. 


DunKLey, i. —Counsel for fhe Poe er argues that 

“ neglect ’’ means an omission to do something which 
ought to be done, and that time does not begin to run, 
under Article 90, until both the omission to do the act 


and the fact that it ought to-have been done are 


known to the plaintiff. This is clearly an untenable 
proposition. The fact that the act ought to have been 


' done is intrinsic in the act itself, and ignorance of the 


legal consequences of the omission cannot extend the 


il) Civ. Reg, No. 2 of 1935, H.C, Ran. 
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time. I consider that the reasoning in Saw Hla Pru 
v. S. S. Halkar (1) is impeccable. Any other construc- 
tion of the Article would involve insuperable difficulties 
in applying it. I, therefore, agree with my Lord the 
Chief Justice. that me “eEpee fails and must be 
dismissed. 


APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, and 
idr. Justice Braund, 


M.M.K. KUTTAYAN CHETTYAR AND ANOTHER 
v. 
V.E.R.M.K, KRISHNAN CHETTYAR* 


Execution of decree of Indian State in British Burma—Notification No. 4395 1{A, 
dated 8h December 1904. of the Government of India~-Amendment of s. 44, 
Givil Procedure Code—Continuance of the. notification—Adaptation of Laws 
Order, paragraph 9— Government of Burma Ad, ss. 148,149. ~ 

The law in force in Burma immediately before the commencement of: the 

Government of Burma Act, so far-asthe power of the Courts to, “execute. 2 

decree of. a Native Prince or State in India is concerned, arises from the 

notification No. 4395 1/A, dated the 8th December 1904 of the Government 
of.India, under s. 44 of the Civil Procedure Code as it existed before separation, 
and in view. of paragraph 9 of the Adaptation of Laws Order. and:ss..148:and 


149.0f the Government of Burma Act continues in force because it has not 


been altered, repealed or anntod -by the- legislature OF other i ita 
authority:. 

A. decree of an ingen State to which the neice —e can fieeetece 
be executed after separation in British Burma, notwithstanding that such State 
may not be a State within the meaning of s. 44 of the Civil- Procedure Code 
as mena and since separation. 


Hav for the appeliants. It has already been held 
by a Bench of this Court that a Court in Burma has 
no jurisdiction, since separation, in the absence of a 
Notification under section: 44A of the Civil Procedure 
Code, to execute a decree of a British Indian Court.f 





(1) (1931) 5. LR 9 Ran. 575, 582, 583. 
* Civil First Appeal No. 68 of 1938 from. the order of the District out 
of Bassein in Civil Ex. Case No. 7 of 1937, : 
+ See [1938] Ran. 355—Ed, 
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The quéstion. here is whether it has jurisdiction to 
execute .decrees of the Chief Court of Pudukottai. 
“ Native Staté ” in section 44 of the Code must, in 
relation-to Burma, mean a State in. Burma which is not: 
British Burma, The Karenni State is such a State. If 


- it had been intended to confer on the Governor power 
to declare that decrees of Courts of Native States of 


India may’be executed in British Burma the words 
“ State in India or Burma ” would have been substituted. . 
See, for instance, the Schedule to the Government of 
Burma (Adaptation of Laws) Order under head “ The. 
Indian ‘States (Protection) Act, 1934.” The Indian. 
Acts speak not of Native but Indian States. \ Section. 
311 “of - the Government of India Act an es 
“ Indian State.” Paragraph 9 of the Government of 
Burma (Adaptation of Laws) Order has not the effect. . 
of rendering any and every notification in force before. 
the commencement of that Order operative in Burma. 
Its object is to preserve such notifications as the 
Governor might since separation i issue but which have 
been‘issued by a different authority and in a manner: 
different from that. now prescribed ; otherwise notifi- 
cations will remain operative though the law under 
which they had been issued has been altered or 
repealed. It-does not say that every notification in 
force immediately before separation shall continue to 


‘remain in full force, but that a notification shall not 


be rendered invalid because, by reason: of the adapta- 
{ion. or modification of any enactment, it has to be 
made or issued in a different manner or by a different 
authority or in accordance with a different law. Take, 
for example, section 58 (f) of the Transfer of Property 
Act. The towns of Calcutta, Madras, Bombay and. 
‘Karachi have been omitted from the sub-section so that 


- mortgages by deposit of title deeds can be created only 


in Rangoon, Moulmein, Bassein and Akyab, and i in any 
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other town in Burma which may be specified by the 
Governor by notification im the Burma Gazette. 
Mandalay was so specified by the Governor-General 
in Council in 1904 by a notification in the Gazette of 
India. Paragraph 9 of the Adaptation of Laws Order is 
‘intended to preserve such notifications, but what force 
can the notifications specifying the Indian towns of 
Bandra, Kurla and Ghatkoper-Kirol have in Burma ? 
S. 45 of the Civil Procedure Code has been repealed 
in Burma. Cau if be argued that all previous 
notifications thereunder are still valid ? 


Horrocks for the respondent. Before separatiou.a 
decree of a Native State was a foreign decree, that is, 
foreign both as regards British India and as regards 
-British Burma. After separation a decree of a Native 
State is stilla foreign decree. But, in the- nature of 
things, separation of British India and British Burma 
did not involve any consequential amendment in the 
law affecting cxecutability of decrees of Native States. 
Therefore, by rcason of ss. 148 and 149 of the Govern- 
ment .of Burma Act the Notification of 1904 continues 
to operate. | 


Roperrs, C.].—This appeal must be dismissed. 

‘The learned. District Judge of Bassein rightly held 
that adccrce of the Chief Court of Pudukottai coul 
be executed in his Court, The respondent obtained 
decree in Pudukottait on the 22nd of May, 1937, th 
is, after the separation of sgl aay India, whic 
took place on th ay of April, 

By section 44 of the Civil ae Code as it 
existed before that date 


S 5 99 


“The Governor-General-in-Councii may, by notification in the 
Gazette of India, declare that the decrees of any Civil or Revenue 
Courts situate in the territories of any native Prince or State in 
2 
34 


| Z 
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alliance with His Majesty and not established or continued by the 
authority of the Governor-Generalin Council, or any class of such 
decrees, may be executed in British India as if they had been 
passed by the Courts of British India.” 


By paragraph 9 of the Burma Adaptation of Laws 
Order, 1937, any notification duly made or issued 
before the commencement of this Order was saved 
from being rendered invalid under its provisions ; and 
provisions were made for the revocation, varying or 
undoing of any such notification 


“in the like manner to the like extent and in the like circum- 


-stances as if it had been made, issued or done after the 


commencement of the Order by the competent authority and 
under and i es accordance with the provisions then applicable to 
such a case.’ 


By virtue of notification No. 4395 1/A, dated the 8th of 
December, 1904, and reproduced at page 625 of 
Volume I, General Statutory Rules and Orders (1907) 
a right was given to execute decrees (inter alia) of 
the Chief Court of Pudukottai in Burma, and this 
notification is saved. Morever, section 148 of the 
Government of Burma Act runs as follows : 


“ Notwithstanding the repeal of the Government of India Act, 
but subject to the provisions of this Act, all the law in force in 
Burma immediately before the commencement of this Act shall 
continue in force in Burma until'altered or repealed or amended . 
by the Legislature or other competent authority.” 


And section 149 runs : 


“ His Majesty. may by Order’in Council. to be made at any 
time after the passing of this Act provide that. as from such 
date as may be specified in the Order any law in force in Burma 
shall, until repealed or amended by the: Legislature or other. 
competent authority, have effect subject to such adaptations and. 
modifications as appear to His Majesty to be consequential on the 
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separation of India and Burma. In this section the expression 
“Jaw’ does not include an Act of Parliament, but includes any 
ordinance, order, byelaw, rule or regulation having in Burma the 


force Of law.” 


It is true that reading section 44 of the Civil Procedure 
Code as amended it has become quite different and 
provides that the Governor may by notification in the 
Gazette of Burma declare’ that the decrees of any Civil 
or Revenue Courts situate in the territories of any Native 


' Prince or State in alliance with His Majesty or any such — 


class of decrees may be executed in British Burma as if 
they had beén passed by the Courts in British Burma. 
~Pudukottai may well not be a Native Prince or State 
within the meaning of the section as amended and since 
separation. But the contention that no notification 


made prior to separation can have any effect unless it is . 


one which His Excellency the Governor would now 
‘have power to make if it did not already exist, is clearly 
unsound ; and would, if given effect to, defeat the 
provisions of paragraph 9 of the Adaptation of Laws 
Order, 1937, and of the sections of the Government of 
Burma Act which I have quoted. The law in force in 
Burma immediately before the commencement of the 
Act, so far as the power of the Courts to execute a 
decree of a Native Prince or State in India is concerned, 
arises from the notification already quoted, under sec- 
tion 44 of the Civil Procedure Code, and continues in 
force becausc it has not been altered, repealed or 
amended by the Legislature or other competent 
authority. Advocates’ fee ten gold mohurs. 


Braunn, J.—I agree and have nothing to add. 
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APPELLATE CIVIL. 
Before Mr. Justice Mosely, and Mr. Justice Dunkley. 


DAW HNIT 
v. ; 
C.T.A.R.A. ANAMALAI CHETTYAR.* 


Banker and Customer—Relationship—Moncy payable on demand—No duty of 
debtor to find his creditor—Chettyar bankers—Moneys deposited on current 
account—Period of limitation to sue—Limitation Act, Sch.I, art. 60— 
Insolvency of banker—Creditor's tender of proof not a“ demand °—Anzul- 
ment of adjudication—Positjon of the parties—Provincial Insolvency Act, 
SUL: : 

The relationship of a customer and his banker is not merely that of an 


_ ordinary creditor and debtor; there is a2 number of implied superadded 


obligations between the parties. One of the implied terms of the contract is 
that’ money handed to the banker is only payable after a demand, and there is 
also no duty of the debtor to find out his creditor and pay him his debt. 

Joachimson v. Swiss Bank Corporation, (1921) 3 K.B. 110, followed. 

The position is the same with regard to Chettyar bankers in Burma and 
moneys deposited with them on current account are. payable only on demand. 
Art. 60 of the Limitation Act applies for the recovery of such moneys. 

Gulab Rai v. Sandhi, 1.L.R. 15 Lah. 242; Juggi Lal v. Kishan Lal, 


’ LLR. 37 All. 292; K.C. Mukerji v. Badri Das, 1.L.R.17 Lah. 481, referred. 


to. - 
M.M.K. Kottayan Chettyar v. Palaniappan, 10 L.B.R. 161, dissented from. 

When a creditor tenders proof of his debt'and makes his claim in the 

insolvency of his banker, he is not making a “demand” within the meaning 

of Art. 60 of the Limitation Act. In insolvency, for the right of demand and 

remedy by suit, which the creditor formerly had, is substituted the right to share 

equally and proportionately in the assets afler proof of debt, 

If the adjudication is annulled, the claim made by a tender of proof of debt 
to share equally and proportionately in the assets is also annulled, and the 
effect of annulment is to remit the parties to their original situation A derosit 
does not lose its character when on annulment of his adjudication the banker is 


handed back his property. 


Ba Han for the appellant. The District Judge 
dismissed the suit on the ground that the appellant’s 
money was kept with the Chettyar on current account, 


and that art. 57, and not art. 60, of the Limitation Act 





* Civil First Appeal No. 43 of 1937 from the judgment of the District 
Court of Mandalay in Civil Regular Suit No. 20 of 1956. 2 
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applied. The Court relied on M.M.K. Kottayan 
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Chettyar v. Palaniappan (1) which proceeds on the Daw Hi Hor 


basis that moncy on current deposit with a Chettyar 
banker is payable at ance without demand. 

Kotlayan Chellyar’s case is grounded on Foley v. Hill 
{2) which is supposed to lay down the proposition that 
the relation between a banker and a customer who pays 
money into a bank is an ordinary relation of debtor 


and creditor. This is not correct. What it says is this . 


—money when paid into a bank ceases altogether to be 
the money of the customer; it is then the money of the 
banker who is bonud to return an equivalent by paying 
a sunili sum io that deposited by the customer when 
he asks for it. He is not bound to keep it or to deal 
with it as the property of his customer; but he is, 
of course, answerable for the amount, because he has 
contracted, having received that money, to repay the 
customer when demanded a sum equivalent to that paid 
into his hands. 

What is sought te be established is that the position 
of a banker is not that of a person who hdids a guasi 
fiduciary position to his customer. 

In 5 oachimson V. Swiss Bark Corporation (3} the 
question whether the making of an actual demand is a 
' condition precedent to the bringing of an action to 
recover moncy loaned to the banker by the customer on 
current account was considered. It was decided that 
the customer is under an implied obligation to make an 
actual demand for the amount standing to bis credit on 
current account as a condition preccdent to a right to 
sue for that.amou It was also pointed oui that Foley 
v. Hill is only ghee io the point that the banker is a 
debtor and not a trustee of 1 the customer. 


(i) 1OL.BR, 161, (8) 4 ELC. 28, 
(3) (1921) 2 .B. 110, 


CTARA. 
CHETTYAR. 
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Art. 60 refers to “ money deposited under an 


Daw Hur agreement that it shall be payable on demand including 


CT. A -RA. 
CHETTYAR, 


money of a customer in the hands of his banker so 

payable.” A current deposit, which is another name 
for money kept on current account with a banker, is 
payable not at once but only on actual demand. The 
Indian High Courts have taken the same view. Juggi 
Lal v. Kishan Lal (1); Gulab Rai v. Sandhi (2); 
K, C. Mukerji vy. Badri Das (3). 

The next point is whether the appellant’s proof of 
debt on September 23rd, 1927, can be considered as a 
demand within art. 60. A debtor who proves his debt 
in insolvency does not, and cannot, demand the payment 
of the entire debt. He only expects a rateable share from 
the assets of the insolvent. Dividends were paid out to 
the appellant on three occasions. The demand referred 


_to in art. 60 must-refer to a demand for the entire’ 


amount deposited and the demand must be ineffective. 
The appellant’s proof of debt which has resulted in 
payments to her on three occasions is not therefore a 
demand within art. 60. 

Even if there is such a demand the fact that the 
adjudication of the respondent has been annulled 
invalidates all acts except those done by the Court 
or the receiver. S. 37, Provincial Insolvency Act. 


Clark for the respondent. The plaint shows that the 
appellant never claimed that the money deposited with 
the chettyar firm was money deposited under an 
agreement that it shall be payable on demand within 
the meaning of art. 60 of the Limitation Act. In this 


case art. 57 is the proper article applicable. 


- Joachimson’s case relates to English banks. -.The 
banking custom among the chettyars is not the same. 
In fact there is no proof of what the custom is. 


(1) LL-R. 37 Ali. 292, 295. (2) LL.R. 15 Lah. 242, 245. 
: (3) LL.R. 17 Lah. 481. 
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In any event there was a demand when the appellant 
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proved her debt in insolvency. More than three years uae Hur 


have elapsed since then, and her suit is time-barred 
even if art. 60 applies. Under s. 78 of the Provincial 


Insolvency Act, the appellant is entitled to the benefit 
of the period from the date of the order of adjudication 
to the date of the order of annulment; even then more 
than three years have elapsed. When the adjudication 
was annuiled and the moneys came into the hands of the 
appointee, there was a demand by the appellant when 
she was paid her second dividend by the appointee. 
‘Further, when the appointee returned the balance money 
in his hands to the chettyar, it was no longer a deposit 
by. the customer with the banker. 


MoseELy, ].—The appellant, Daw Hnit, sued the 
respondent, C.T.A.R.A. Anamalai Chettyar, a banker 
who carries on, or formerly carried on, banking business 
in Mandalay and Ménywa, and perhaps also elsewhere, 
for Rs. 7,000 (waiving Rs. 97), the balance on the ist 
January, 1932, of a deposit made on current account 
with him. The suit was filed in August, 1936, demand 
having been made on the 17th August, 1936. 

The defence made was that the etic between 
the plaintiff and the defendant was that of lender and 
borrower: that demand for payment was not necessary, 
or that, if if was necessary, such demand must be 
deemed to have been made when the plaintiff presented 
her. pass-book for proof of her debt against the defen- 
_ dant in proceedings in insolvency, and that the claim is 
barred by limitation. 

Issues were fraracd as to the relationship between 
the plaintiff and the defendant in respect of the suit 
money, and whether the suit was barred by limitation. 

No evidence was recorded, and this suit was decided 
by consent by a judgmeni in a similar cass (suit No. 23 


OTA "RA, 
CHETTYAR. 
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of 1936). I note that that was a suit for a deposit made 
at Mandalay, while this suit is based on a deposit made 
at Ménywa. 

The respondent C.T.A. R. A. Anamalai Chettyar-was 
adjudicated insolvent in June, 1927, and Daw Hnit 
filed a proof of debt for her claim, which was then 
Rs. 11,586, on the 23rd September, 1927. The first 
dividend was paid on the 17th December, 1927. The 
adjudication was annulled on the Lith February, 1930, 
for failure of the respondent Chettyar to apply for his 
discharge. After this the Official Receiver continued to 
act under an order of the Court passed under section 37 
{1) of the Provincial Insolvency Act, the property of the 
debtor having been vested in him, though the Court did 
not give amy written directions to him. Section 37 (1) 
is as follows : 


“37, (1) Where an adjudication is annulled, all sales and 
dispositions of property and payments duly made, and all acts 
theretofore done, by the Court or receiver shall be valid, but, subject 
as aforesaid, the property of the debtor who was adjudged 
insolvent shall vest in such person as the Court may appoint or in 
Gefault of any such appointment, shall revert to the debtor to the 
extent of his right or interest therein on such conditions (if any) 
as the Court may, by order in writing declare.” 


“The appointee continucd to act in the same way as 
if he had been receiver, and distributed a second © 
dividend on the 6th June, 1930, and a third dividend 
on the 1st January, 1932, which left Rs. 7,097 due to 


Daw Hnit. It had always been thought up to that time _ 


_ that the appointee had the power to distribute the estate 


to the creditors. It was, however, pointed out in a 
reference made in these very proceedings (Civil Refer- 


-ence No.5 of 1936 bya Full Bench of this Court) * 


that the appointee had no such powers, and that the 


* (1936) LL.R, 14. Ran 254.—Ed. 
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property of the debtor was merely vested in him for the 
purpose of making the property available to the creditors 
if they wished to file regular suits for the satisfaction of 
their claims, or the balance of their claims. 

This judgment was passed in March, 1936, and the 
assets of the debtor were returned to him after that 
date. The present suit then was filed some little time 
after that. 

If the relationship between the parties was that 
of lender and borrower, the article of limitation 
applicable is Article 57, which gives a period {for 
money payable for money lent) of three years from the 
date when the loan is made. The plaintiff's contention, 
on the other hand, was that Article 60 applied : which 
reads : 

“60. For money deposited under an agreement that it shall be 
payable on demand, including money of a customer in the hands 
of his banker so payable.” 

The limitation is three years from the date when the 
demand is made. ' 

The learned District Judge when dismissing the 
plaintiff's suit relied on the case of M.M.K. Kottayan 
Chetiyar y. Palaniappan {1), a judgment passed in 
January, 1920. I have no doubt that that decision 
is no longer good Jaw and must be dissented from. 
That was a case of money, originally deposited with 
a Chettyar on thavanai account, remaining in the 
Chettyar’s hand after the expiry of the period of deposit. 
It was money retained on current account, and it was 
held there that the article of limitation to be applied 
between customer and a banker was Article 57. In 
that case Sir Daniel Twomey C.J. said (page 163) : 


“In the absence of. any special agreement, such as an 


agreement for a fixed deposit, the relation between a banker and 


{1) 10 L.B.R, i61. 
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customer who deposits meney with him is the ordinary relation of 
debtor and creditor and the money is repayable ‘on demand’ in 
the legal sense, i.e., it is payable at once without demand. Article 
60 applies only in cases where an express demand is necessary 


‘to render the money repayabie.”’ 


‘He also said: 


“Money on current deposit with a Chettyar banker is payable 
at once. No demand is necessary to render it payable.” 


Robinson J. in a concurring judgment said ‘ 


“Ttis settled’ law in England that the. relation between © a 
banker and his customer who pays money into his bank is the 
ordinary relation of debtor and crediton, and does not import: 
anything more than a mere loan,” 


quoting Foley v. Hill (1), a decision dating from a 
time when banking, even in Basen: was compare 
undeveloped. 

The learned District Judge held ihat he was bound 
by this ruling. He said that there was nothing to 
show that the money was deposited under an agree- 
ment that it was to bé repaid on demand, though the: 
judgment elsewhere inconsistently proceeds on the 
lines that money deposited on current account is never 
a deposit within the meaning of Article 60. The 
District Judge also held that there was nothing in the 
Limitation Act to prevent time running from the expiry 
of the insolvency proceedings, and that demand had’ 
been made when proof of the debt was tendered. The 
learned advocate for the respondent has again repeated. 
the case to us on the same lines. Dr. Ba Han, for the. 
appellant, to whom I am indebted for a painstaking — 
and lucid argument, has quoted the case of N. Joachim- 
son v. Swiss Bank Corporation (2). The question there. . 


(1) 2 HLL.C. 28. (2) (1921) 3 K.B. 110. 
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was whether the customer of a bank can sue the banker 
for the balance standing to the credit of his current 
account without making a previous demand on the 
banker for payment. That wasa concurrent decision 
of three Judges of the Court of Appeal. Bankes L.]J. 
pointed out {page 119) that it could not be the ordinary 
relation of creditor and debtor, and that there must 
be quite a number of implied superadded obligations. 
Unless this were so, he said, the banker, like any 
ordinary debtor, must seek out his creditor and repay 
him his loan immediately it becomes due,—that is to 
say, directly after the customer has paid the money 
into his account—, and the customer, like any ordinary 
creditor, can demand repayment of the loan by his 
debtor at any time and any place. Atkin L.J. said 
(page 127) that the terms of the contract between the 
bank and its customer appear to include the following 
provisions : , , 


“The bank undertakes to receive money and to collect bills 
for its customer’s account. The proceeds so received are not to 
be held in trust for the customer, but the bank borrows the- 
proceeds and undertakes to repay them. The promise to repay 
is to repay at the branch of the bank where the account is kept, 
and during banking hours. It includes a promise to repay any part 
of the amount due against the written order of the customer 
addressed to the bank at the branch, and as such written orders 
may be outstanding in the. ordinary course of business for two 
or three days, it is a term of the contract that the bank will 
not cease to do business with the customer except upon reasonable 
- notice. The customer on his part undertakes to exercise reason- 
able care in executing his written orders so as not to mislead 
the bank or to facilitate forgery. I think it is necessarily a term 
of such contract that the bank is not liable to pay the customer 
the {ull amount of his balance until he demands payment 
from the bank at the branch at which the current account is 
kept. Whether he must demand .it in writing it is not necessary 
now to determine. The result I have mentioned seems to follow 
from the ordinary relations of banker and customer.” - 
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He went on to say (pages 129-130) : 


“The question appears to me to be in every case, did the 
parties in fact intend to make the demand a term of the contract ? 
If they did, effect will be given to their contract, whether it be 


. a direct promise to pay or a collateral promise, though in seeking 


to ascertain their intention the nature of the contract may be 
material. In the case of such a contract as this, if IJ have 
correctly stated the manifold terms of it, it appears to me that the 


‘parties must have intended that the money handed to the banker 


is only payable after a demand. The nature of the contract 
negatives the duty of the debtor to find out his creditor and pay 
him his debt. . If such a duty existed and were performed, the 
creditor might be ruined by reason of outstanding cheques 
being dishonoured. _Mcreover, payment can only be duc,.as it 
appears to me, at the branch where the account is kept, and where 
the precise liabilities are known. And ifthis is so, I apprehend 
that demand at the place where alone the money is payable must 
be necessary.” ; 


It would appear then, that the English authority on 
which Robinson J. based his judgment in Kottayan 
Chettyar’s case (1) has not been good law in England 
for the last sixteen years. I do not apprehend. that 


.Twomey C.J. intended to lay down a different rule for 


Indian or Chettyar bankers, and his remarks about 
them appear to have been mercly obiler in the sense 
that no distinction was inicnded to be drawn in dhat 
case between English and native banking. 

‘The present respondent carricd on a considerable 
banking business in the ordinary way that such a 
business is carried on by Chettyars in this country, and 


_ the plaintiff had a pass-book and drew on her account, it 


would appear, inthe usual way. It would, I apprehend, 
be impossible to hold that there was not an implied 


agreement in this, as in all such cases of deposits 


on current account with native bankers who do a 
large business, and may have branches at places other 


(1) 10 L.B.R. 161. 
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than theit main place of business, that the money > 


was to be payable on demand. Native banking business 
in India and Burma.has long since developed on 
English lines. In Juggi Lal and others v. Kishan Lal 
and Mool Chan and others {1) Article 60 was applied 
to the ordinary deposit on current account with a 
native banker, overruling a previous decision to the 
contrary in Dharam Das v. Gaga Devi (2), where it 
had been held that the ordinary dealings between a 
native banker and his customers are in the nature 
of loans made by the latter to the former. In 
Gulab Rai-Gujar Mal v..Sandhi (3) it was said that 
- an agreement to pay on demand may be implied 
and should be assumed in the ordinary course of 
dealings between a native banker and his customer. 
In Kanti Chandra Mukerji v. Badri Das (4), a Bench 
decision, the same assumption was made, and I have 


no doubt, as I have said, that the same assumption. 


must be made in Burma, where Chettyar bankers 
accept deposits on current account on a very extensive 
scale from their customers and conduct nearly every 
branch of ordinary banking business as it is understood 
in England. As Atkins L.J. said, the position would 
be impossible if a banker were to be liable to repay his 
customer without demand and thereby dishonouring 
any outstanding cheques of the customer; and, of 
course, in the ordinary way no banker would ever want 
to repay without demand money lying in his hands at 
no interest or mercly at nominal interest, unless he was 
winding up his business. 

It is impossible, in my opinion, to hold that, when 
the creditor, Daw Hnit, tendered proof of her debt 
and made her claim in insolvency, she was making “a 
demand ”’, as that term is used or understood in the 


(1) (1915) LL.R. 37 All, 292, (3) {1933) LL.R. 15 Lah, 242, 
(2) (1907) L.L.R. 29 All. 773 (4) (1936) L.L.R. 17 Lah. 481, 
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Limitation Act. In insolvency, for the right of demand 
and remedy by suit, which the creditor formerly had, 
is substituted the right to share equally and propor- 
tionately in the assets after proof of the debt. It is 


true that in one sense, any claim not met in fullis “a 


demand.” (See Wharton’s Lexicon.) However. that 
may be, there is no doubt that when the adjudication 
was annulled, the claim made by a tender of proof of 
debt to share equally and. proportionately in the assets 
was annulled too, save in so far as any payments 
towards that claim had been made. The effect: of 
annulment is to remit the party whose insolvency is set 
aside to his original situation. [Bailey v. Johnson (1)], 
and whatever happened in the insolvency proceedings 

prior to annulment is considered as if it had not 
happened, subject to the validation of all sales and | 
dispositions of property and payments duly made, and 

all acts done by the Court or receiver as provided for 
in section 37 (1) of the Provincial Insolvency Act. The . 
section, of course, does not provide that all acts done 
by the creditors shall stand as done (as is argued by 


the respondent), but the very contrary. Mr. Clark, 


for the respondent, quotes the case of Brandon v. 
McHenry (2), but that case merely goes to show that — 
where a trustee in bankruptcy had rejected a proof of 
debt that was a valid act uneffected by the annulment : 

it stands on the same footing as a partial payment 
made by way of dividend by the trustee—or,. here, 
receiver—which is likewise validated, and does. not 


affect the question of the claim itself. Section 78 (2) 


itself provides that the period from the date of the 


- order of adjudication to the date of the order of annul- 


ment shall be excluded in subsequent suits for recovery 


of a debt proved under the Act. The demand 





(1) (1872) 7 Ex, 263, - (2) (1891) 1 O.B, 338, 
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contemplated by Article 60 is clearly a demand for the 
repayment of the whole amount of the deposit due, and 
not a demand for partial payment, or otherwise every 
demand for partial payment made by a cheque drawn 
for it would have to be considered as a demand for 
. payment of the whole deposit,—which is absurd. 
Alternatively it is argued that the money of the 
debtor came into the hands of the appointee when the 
adjudication was annulled in February, 1930, and that 
demand must be considered as having been made, at 
all events, on the 6th June, 1930, when the second 
dividend was paid (by the appointee). I do not see 
how time could run against the creditor while the 
estate was in the hands of the appointee, who must be 
considered as in the position of a trustee for the debtor. 


It appears to me that all parties were acting under. 


a mutual mistake as to their position, but in any case it 
cannot be said here also that a-claim by the creditor 
for a partial repayment out of a proportionate share in 
the assets of the late insolvent was a demand for 
repayment of a deposit in the sense contemplated by 
Article 60. It would be truer, perhaps, to say that the 
creditor made no further claim at all, but the appointee 
continued to distribute dividends. 

In any case, when the position was realized after 


the judgment in Civil Reference No.5 of 1936 and the 


‘property of the late insolvent was handed back to the 
debtor, it appears to me that what was handed back 
to him, so far as regards Daw Hnit’s claim, was 
Daw Hnit’s deposit. I do not see how that deposit can 
be said to have lost its character as such, or how it can 
be considered as a mere loan from the customer to 
the late insolvent when it was lying in the hands of 
the appointee, 

I am of opinion that the plaint was in proper form, 
and that demand proper was never made for return of 
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the deposit from the respondent until the 6th June, 


1936, shortly after the money had reached his hands, 
I hold, therefore, that Article 60 applies, and that 
the suit wasin time. The plaintiff’s claim must be 
decreed. There-will be adecree accordingly for the 


amount (Rs. 7,000) claimed, with costs on that amount 
“in both Courts. . 


. DuNKLEY, J.—I agree. 


APPELLATE CIVIL. 


_ Before Sir. Eenedt H. Goodman.Roberts, Kt., Chief Justice, - 
and Mr, Justice Dunkley. 


BALTHAZAR & SON, LTD. 
v. 
‘THE OFFICIAL ASSIGNEE* 


Insoloency—Chose in action—Charge on book debts—* Actionable claim» — 

Transfer of Property Act, s. 130—Notrce to deblor—Trade debts in posses- 

- sion order or disposition of insolvent—Withdrawal of consent of true 
owner—Chattels aud book debts—Possession by true.owner of goods, books of 
wccount, vouchers and bills—Reputcd ownership: of insolvent—Rangoon 

Insolvency Act, s. 52 (2) (c). : 

Choses in action, though not yet existing, may nevertheless be the subject 
of present assignment, Nothing passes tinder such an assignment untit the 
property comes into: present existence, when the assignment attaches, 

Glegg v. Bronley, (1912) 3 K.B. 474; Tailby vy. Official Receiver, V3 AC, 
523 ; Vatsavaya v. Poosaputi, 52 1.4. 1, referred to. 

Whether:a charge on future, debts is a transfer of an actionable claim 
within s.:130 of the Transfer of Proper ty Act or not, in either case notice to the 
debtors is necessary to prevent the transferor from receiving payment from - 
and giving a valid receipt to.the debtors: Hence trade debts remain in the 
** possession, order or disposition ” of the assignor, and the cffectual way of 
removing them from his order or disposition is for the assignce of those debts 
to giveor do all in his power to. give notice of his claim to the debtors prior to 
the insolvency of the assignor. In case of chattels a demand for posscaston or 
an attempt totake possession by the true owner, prior to insolvency, amounts 
to a withdrawal of his consent, but.in case of book debts ‘the appropriate 
method of withdrawing consent is to give notice. : 

Re Ambrose Summers, LL.R. 23 Cal. 592; Belcher v, Bellamy, 2 Ex. 
303; Brewin v. Short, 5 E, & B. 227 ; Re Neal, (1914) -2 K.U.D. 910 


* Civil Misc. Appeal No. 43 of 1937 from the order of this Court on the 
Original Side in Insolvency Case No, 4 of 1937. : 
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Official Assignee of Madras vy, Mercaulile Bank of India, 1.L.R. 58 Mad, 181 
(P.G) 3 Rutter v. Everett, (1895) 2 Ch. 872; Suith v. Topping, 5 B. & Ad. 
674, referred to, 

An set which may be ineffectual as a withdrawal of consent of the true 
owner may, ina parlicular situation, be sufficient to terminate the reputed 
ownership of the insolvent. . The Court must judge from the situation of the 
goods what inference as to.ownership might be legitimately drawn by those 

who know the facts, ie. such facts as are capable of being, and naturally 
would be, the subject of general knowledge to those who take any means . to 
inform themselves on the subject, 

Colonial Bank v, Whinney, 11 B.C. 426; Ex parte Watkins, & S Ch. “App. 
§26; In re William Watson & Co,, (4904) 2 K.B, 753; Ex parte Wingfield, 
20 Ch.D, 591, referred to, 

By his letter of hiypothecation dated 2ist March 1931 the proprictor of a 
Rangoon resiaurent gave & charge in favour of the appellant bank on his stock- 
indrads, furniture, fitings and book debis, present or future, in respect*6f his 
business for tle repayment tothe bank on demand of any balance duc on his- 
eurrent account. The bank had the right to ask for 2 list of the book debts at 
any time, but the bank never calied for one. On the 5th January 1937, owing 
to the default of the debtor, the bank entered the premises and took possession 
of the business, stock-in-trade, books, vouchers and bills (which were prepared. 
up to 31st December, 1936) and posted notices at each entrance'to say that the 
bank es mortgagec was in posscssios, Os the following day the debtor 
anpiled for insolvency and was adjudicated on the 7th January.. On the 8th. 
January the bank began sending out notices of their charge to "persons 
owlng monsy tothe restaurant. Phe Official Assignce clairsed all the book 
Geblte duo on the Gth January ae the pronerty of the insolvent divisible among 
big creditore by virtue of c. 52 (2) (} of the Rangoon Insolvency Act. 

‘Held, that atthe commencement of the insolvency the trade debts were in the 
possession, order or disposition of the insolvent, and the Bank had not withdrawn 
its consent owing to its failure to post notices to the debtors which the bank was 
ina position to do before the commencement of the insolvency. But the 
Bank’s action in taking possession was such that under the circumstances the 
insolvent could not be regarded as the reputed owner of the trade debts. 

The claim ef ihe Official Assignee therefore failed. ; 

s 


The facts are fully set oat in the judgme nts reposted. 
The judgment of the lnsolvency Judge is as follows : 


Braunp, J.—fhe only sisiple thing about ie case is its facts, 

& cerlain Mr, Avict Stephens was at all material times the 

lessee of an establishment kuown as the “Silver Grill” at ‘which 

Ahe carried on the business of a modern restaurant. Mr. Stephens 

hada current account with Messrs, Balthazar & Son, Ltd., Bankers 
of Rangoon, whom ] shall hereafter call “the Bank.” 

in March 1931, Mr. Stephens executed a document wheréby 






he charged in favoue of the Bank the whole of the stock-in-trade, 
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furniture, fittings and goods and chattels relating to. his business 
at the “Silver Grill”, together with all his “ book debis, present 


and future, for the dive being due and owing” to him in “connec- 
tion with his said business, with the repayment to the” Bank on 
demand of any balance outstanding on his current: -accounit, 

: On or at some date prior to, the 5th January 1937 the, Bank 
closed Mr. Stephens’ account and default was, therefore, made’ ‘by 
him in payrsent of the amount due to the Bank. Though it is not, 
I think, anywhere so admitted in the pleadings, I must take it that 
that was so, as the whole matter has, ‘without, cotitradiction from 
éither party, been argued upon the footing that w hen the. Bank 
2 went into possession. * on the*Sth January. 1937 under clause. 9 
of the instrument of charge the charge. had become fixed and the 
Bank’s power :of entry: had arisen under that clause: - It is: not 
alleged that any power of attorney was éver executed. by 
Mr. Stephens under clause 11 of the charge. 

"On the afternoon of the Sth January 1937 the Bank exercised 
its right of taking possession under clause 9 of the instrument of 
chat ge. It is important to observe what steps the Bank actually 
took and, there being no sib in, this respect; I shall set t then 
out briefly. 

* On the 5th January at 3 p.m. the Bank by its servants took 
physical possession of the premises and posted notices at: each 
entrance Beatene the words “ Balthazar & Son, Ltd., mor tgagees in 
posséssion.”. The Bank's assistants were forthwith placed in 
charge of the premises. 

_ On the 7th January. 1937 Mr. Stephens was adjudged insolvent 
upon his own petition presented on the previous day. In this 
case, therefore, the insolvency ‘ “commenced ” with the presenta= 
tion by Mr. Stephens of his own petition on the oth January 1937. 

The Bank proceeded to ascertain from the books what the 
outstanding. debts were and from the 6th January onwards started 
to send bills out in the name of the “ Silver Grill.” | They were 
some 340 in number. It was not until the 12th January that the 
Bank acquired a rubber. stamp—‘ -Balthazar’.& Son, Ltd. 


_ Mortgagees in possession” which was used upon all bills sent out 


on and after that date. In addition to that, it appears from 
paragraph.7 of the Respondent’s particulars dated the 8th May 
that specific notice of the fact that the book debts ‘were charged: 
to the Bank was given to all debtors resident outside Rangoon and: 
to ‘certain debtors. _fesident in Rangoon - feat or after, . the 8th 


January.. 
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The upshot, therefore, is that, though the Bank seems to have 1938 
“lost no time in sending out the bills, no express notice was given BALTHAZAR 
-antil after the date of the:commencement of the insolvency to any .& SON, 


aes : + Ls. 
individual tleblor of the fact that the debts were charged to the 3 - 
Bank, By the 30th January 1937, however, all the debtors, THE 
OFFICIAL 
except 30 whose addresses were unknown, ‘had received €XPresS ASSIGNEE. 
“notice of the charge from the Bank. sera 


ne ‘ _BRAUND, F. 
Those constitute: the whole of the essent tial facts and upon «~~ st 


-them the Official Assigne € claims that the whole of the book debts 
outstanding on the 6th January 1937 vested in him as property 
divisible amongst the insolvent’s creditors. On the other hand, 
the Bank claims to assert a charge over these book debts in 
wrlority to the rights of the unsecured creditors. 
"Phe questions jnve! ved are both important and difficult ad 
upon many of them there appears to be a complete absence of 
authority in India or Barna 
The first question I have ie consider is whetheir the instrament 
of charge of the 31st March 1931 falls within section 130 (1) of the 
“Fransfer of Property Act, 1882, as amended, for upon the answer 
ig that question. cer ean consequences: my depend. The question 
is whether a mere “hypothecation ” or‘ ‘ charge ” of book debts, 
‘which do not exist at the time of the charge but are to arise in 
future, constitutes a “ transfer of an actionable claim” within the 
emeaning of the section. 
The section is in these words : | ar 
“The transfer of an actionable claim whether with or with- 
out consideration shall be effected only by the execu- 
tion of ar: instrument-i in- writing. signed by.the transferor 
or his duly authorized, agent, aos © hath he 
complete and efi fectual wpon the execution of such 
instrument, and thereupon all the rights and remedies 
of the transferor, whether by way of damages or other- 
wise, shall vest in the transferce, whether such «notice 
of the transfer as is her cinaftes r provided be given or 
not: o 
Provided th t every dealing awit the debt oz other action- 
able claim by the debtor oF other person from or 
against v whom the transferor would,. “but ‘for -such 
instrument of transfer. 2s afor: esaid, have. been entitled, 
“to recover or enforce stich debt “OF other ‘actionable 
‘claim, ‘shall, (save where the debtor or other. person. ‘isa 
“party to the transfer or has received ‘express, natice 
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thereof as hereinafter provided) be vali as against 
such transfer.” 
I entertain no doubt that a mere “ hypothecation” or “ * Sharge'™ 
amounts to a ‘‘ tran&fer” for the purpose of section 130 (1). | The- 
definition of “ transfer of property” contained in section 5 of the 
Transfer of Property Act, 1882 does not, I think, affect ‘the question,: 


‘as that is a definition of the compcsite. phrase -“ transfer “6f- 
. property ” for the purpose only of those sections of the Act which 


immediately succeed it in. which those particular words frequently: 
occur. I think that, quite obviously, the word “ transfer " is used. 
in section 130-(1) of the Act iz the same’wide sense as that “wilch 
i attributed: to the word “convey” by the definition to be found in 
section 205 (i) (ii) of the Law of Property Act 1925. And there is 
a substantial authority in India for sO extending its. méaning [see 
Ardesir Bejonji Surti'v. Syed Sirdar Ali. Khan and others {i}. 
Ramasami Pillai v. Muthu Chetti and others (2) ; Muthukrishnier 
and others v. Veeraraghava Iyer and another (3)). Had there- 
remained any doubt in my mind as to this, that doubt would have: 
been dispelled by the words of Lord Moulton in Mulraj Khatan'¥:: 
Vishwunath Prabharam Vaidya (4) where he expressly a w iat 
the << by saying : ; 
“In the present case the respondent bases his claim’ on “ae 
' deposit of the policy and hot under a written transfer, 
and claims that this creates a charge’ on the poliéy:: 
The section ‘—i.c. section 130 of ‘the Transfer of 
Property Act—’ specifically enacts that sucha pro-- 
ceeding shall not have any such effect:; such a charge 
can only be created by a written document. It follows. 
that the réspondents acquired no right whatever to- 
the policy or its proceeds by reason of the ‘deposit.’’ - 
And the comment made upon that passage by Sir George Rankin in: 
the I smperial Bank of india v. Bengal National Bank Lithited (5)is :: 
' “Thus, the Board rejected the respondent's contention that: 
section 130, as athended in 1900, referred to the: 
transfer of absolute rights and not to the creation of.a. ° 
mere charge.” 
In my judginént, therefore, a mere. if psothecation ” or “charge” 
is a “ transfer” for the putpose of section 130 (1) of the Transfer: 
of Property Act 1882, as amended. es 
= (1) 1908) LL.R. 33 Bom. 610,627, (4) (1912) LLR. 37 Bom. 198;. 


(2) (1910) I:L.R. 34 Mad. 53. “40 L.A. 24. 
- (3) (1912) L.L.R. 38 Mad. 297,299. (5) (1930) LER. 58 Cal. 136, 146. . 
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-Butthemore difficult question, and one upon which there seems 
“to. be a complete absence of authority in India or Burma, is 
whether a debt which is in every sense a future debt can constitute 


an “ actionable claim” for the purpose of the section. The sense: 
in, which the words “future debt” are used in the instrument of 


charge of the 31st March 1931 is not merely. that of “ debitum in 
presenti, solvendum in futuro’’ but must include debts to become 
‘due from potential customers who. are not yet ascertained] or 
ascer tainable and with whom no. present relationship exists giving, 


‘rise. to any. possibility of any future liability. The gucelion is 


whether such a debt. can be said to constitute any “ actionable 
claim " against a class of persons who, as debtors, do not exist. 


_ Had section 130(7) of the ‘Fransfer of Property Act stood . 


alone, | think that its own terms would have been strong enough, 

te. point irresistibly to a construction of the words “actionable 

claim” in the sense of an existing claim in the sense that the 

relationship upon. which it rests must already exist. For, it 

appears to contemplate the immediate vesting in the transferee of 

~ all the rights and remedies of the transferor.” Obviously ng 

‘immediate right or remedy can “thereupon ” vest in a transferee 

in a case in which no. liability, certain or contingent, exists. And 

I should for that reason have been disposed to construe 

-section 130 (2) had it stood alone, in a restricted sense. 

But the real difficulty is created by. the definition of “actionable 

claim.” which is contained in section 3.0f the Act. That definitionis : 

“actionable claim’ means a claim to any debt other than 2 

debt secured by mortgage of immoveable property or 

‘by hypothecation or pledge of moveable property, or 

to any beneficial interest in moveable property. in the 

possession, either actual or constructive of the claimant, 

which the Civil Courts recognize as affording grounds 

for relief, whether such debt or beneficial interest be 

existent, accruing, conditional or contingent.” , 

Itis, tomy mind, the word “existent” which, for the present 

purpose, is the significant word. If has to. be. not ticed that the four 

avords in question qualify, not the claim, but “the debt or bene- 
pee interest.” There. are four classes of debt described :— 

“* existing ” debts, ‘ ‘accruing ” debts, ‘ ‘ conditionsi” debts and 

“contingent ” debts. A, debt; the relationship giving rise to which 

does not yet exist, is clearly not a’ * contingent “debt. It appears 

to me that I must treat. these four classes as < only classes of 

debt that the definition intends te embrace. Prima facie, a 


485 


hess 


BALTHAZAR 
& Sen, 
Lrp. 

‘O 
THE. 
OFFICIAL. 
ASSIGNEE. 


BRAUND, J, 


486 


1938, 
BALTHAZAR 
& Son, 

* Lp. 
We 
- THE: 
OFFICIAL 
ASSIGNEE, 


— 


BRAUND, J. 


RANGOON LAW REPORTS. [1938 


liability to arise in the fuitire « on the part of an unknowi- person 

out of a relationship, contractual or otherwise, which’ does: “not yet 
exist, cannot, in any ordinary use of language, be ‘described as -a: 
“ debt "; still less can it be described as an “ existing” debt. 
Neither. can it be “ accruing” or ‘ ‘ conditiona ” and, in my view, it”. 
cannot be “ contingent. Miao. contingency is something that: may” 
happen in future which affects a present relationship. For? 
itistance a Contingent interest—such as a contingent life interest—* 
presupposes an existing interest which may or may not develop 
into an interest in possession. The interest is there all the time: : 
It is even saleable as such. It seems to mie that when section 3'of 
the Transfer of Property Act refers to* an “ existing ” debt-it’ 
intends thereby to exclude a debt which does not yet exist at all. 
To hold otherwise would, -l_ think, involve: reading ‘into ‘the: 
definition ss antithesis: of each of the words used and’ expanding: 
* to read “‘ existing or noniieriating H,, 66 accruing or immediate 12 se 

‘€ conditional or unconditional re * dontingent’® ‘or certain.” Thats 
in my view, does too much ‘toithinGs to the language. Moiéover,, 
as ‘I have already pointed out, section 130 (1); in its terms appears. 
6 point fo an inimediate inter est ‘of sonie sort passing: And that,: 
While it isin every way appropriate to an accruing, conditional or* 
contingént debt, cannot bé: teconciled with a debt which. does: not? 
exist at all. In the threé first cases an interest alreddy ‘ exists: 

Which may. or may fiot become a present debt. It could, for 
instance, in such case be’ proved for as a debt: under ‘section 46 (3 
Of ‘the ‘Presidency-Towné' ‘Insolvency | Act. Buta rion:existent 
debt, in the sense of a liability to ‘become due in future from an: 
tinascertained person and to arise out of a relationship not yet 
established, obviously imports no: present interest at all and is not. 
easy to fit into the intention of séction 130 { 1) of the Act. 


It ‘may be quite: true that, apart from the Transfer of Property 
Act, a non- existent debt may] be. capable of a ‘present assignment. 


Indeed it has i in England ‘Been’ held Jove and over again that it: 


can, To take, for instance, one case only, Lord Watson in the: 

well known case of Tailby v. Official Receiver (1) says : 

-Choses i in action do not come, within the scope of the: 

Bills: of. Sale Acts, and. though not yet existing, may: 
nevertheless be.the subject of present assignment. id 

"With that I, respectfully agree. And I should aiso agree that, 

as has been argued before me, a floating charge creates : a present. 





“ (£888) 13 A.C.523, $33. 
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security. Ofthat there can be no doubt. But what I have to 


consider here is, not whether 2 non-existent debt is capable of parruazar 


assignment in general or whether, in general, a charge is capable 
of being presently created over it, bul whether it is capable of 


assigniment under the particular terms of section 130 (1) of: the. 


Yndian ‘fransfer of Property Act, so as to bring it within that sect. 
‘tion and: for thaf purpose I have to construe the expression 
actionable claim ”, not in the light of the English authorities, but 
according to the strict and technical definition that the Act itself 
has provided. It is merely confusing to say. that a charge upon 
future non-existent debts is one which créates a present security 
an the sense that it will attach if and when those debts arise. . Of 
“course it is. “The point which I am considering now, however, is 
only whether such a charge, when created, is of that particular 
“Kiad that is described in section 130 (7) by the words * ‘transfer of 

wan actionable claini.” : 
In my ie parse therefore, a fete to a debt which does niet 





exist at the di 
ascet tainable debt tor and no present t relationship “out” ‘of which a 


debi will, or may, ’ mature—ig not ‘Capable of being thie ‘Subject of 
_aftransfer under section 130 @ ‘of the Trarsfer oF 7 Property Ack 
1882, as amended i in 1990." 

"J have so far, I fear, merely iouibed «i aon ‘the entiytcne difficul- 
fies that this case Sette Before : going further it is necessary 


to see what is really the materiality of the effect of section 130 (1). 


of the Transfer of Properly Act upon the facis of this case. 
Thei re is no doubt that in India and in Burma a thing in ‘action, 
e.g. a debt, if it falls outside section 130 (Z) of the Transfer of 
‘Proper ty Act, is as much transferable in equity: as it is'so transfer- 
able in England. Thatis, I think, accepted'on both sides and, 
indeed it does not permit of. argument. So far as a transfer of 
such a chose in action in equity in Burma is con ncerned no ques 
“tion of section 136 (7) can, cx hypothesi, arise. And, in that casé 
“the English authorities whick clearly recognize over and over 
again an assignment of a debt not yet existing are relevant. It is, 
as I think, of the utmost imporiance to appreciate that section 
430 (1) of the Transfer of .Property Act does no more than 


to’ clothe the transferee with the right to sue for the debt in 


his own name without the necessity of giving tiotice to the debtor 


as is necessary in England in the case of an equitable assignment 


of a chose inaction under section 25 of the-Fucicature Act 1872, 
tiow section 126 of the Law of Property Act1925, or in India and 
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Burma in the case‘of a chose in action or-actionable claim which 
falls outside section 130 (1) of the Transfer of Property Act. In 
both the two last mentioned cases the assignment is an assignment 
inequity and, as such, requires notice to vest in the assignee the ~ 
power to sue the debior. in his own name without joining the 
original creditor in the action or suit. The effect of section-130 (Z) 

of the Transfer of Property Act is to create a position in India or 
Berma which is unique as regards those actionable claims which 

fall within it, in that in the case of assignments which are within 
the section the necessity for notice to the debtor or other person 
subject to the actionable claim is discarded. It is misleading to 
‘talk in this country of legal and equitable titles. But, if I may do 
so for once, the effect of section 130 (1) is, in the cases 
which. it covers, to confer, without notice to the debtor, a legal 
title on the transferee as opposed to an equitable title only. But it 
cannot be too strongly emphasized at this stage that its Purpose; 
and effect, is merely to confer a litle and to enable the assignee to 
‘sue in his‘own name and has nothing to do with Possession. Iti is 
imerely designed to circumvent the necessity for notice to be given 
to the debtor before the assignee sues him, as is still required. in. 
England. - While.dealing. with section 130, I desire also to point 

‘out that the proviso, which while it does not expressly enable the 

transferor to give a good discharge, nevertheless protécts the 

‘debtor in the case of his paying the debt to the -transferor’ béfore : 
he has received express notice of the cca ‘The notice must 


“be express notice. 


Mr. Clark who hag argued this case on behalf of the Pak i 
first argued, as I have said, that the charge upon the non-existent 
debts covered by the floating charge contained’ in the instrument 
of the 31st March 1931 is within section 130 (1) of the Transfer of 
Property Act. I-have already decided that they are not. But I 
propose, for the moment, to assume that I am wrong on that point. 
In that case it is urged that, being within section 130 (1), all ques- 
tion of théir falling within the order and disposition clause— 
clause 52 (2) (c)—of the Rangoon Insolvency Act is automatically 
‘precluded. In deference to the arguments addressed to me, I will - 
deal with that point, though strictly it does not arise in view of the 
‘opinion I have already expressed that section 130 (1) does not 
‘apply. 

: Section 32. of the pickoen Badivene Act i is the section which 
deseribes what the property. of the insolvent divisible amongst 
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“his creditors does, and does not, comprise. It comprises 
Gunter alia): 


4s 
. « . . . . . * . 


(c) all goods being at the commencement of the insolvency 
in the possession order or disposition of the insolvent 
in his trade or business by the consent and permission 
of the true owner under such circumstances that he is 
the reputed owner thereof : 

Provided that things in action other than debts due or 

‘growing due to the insolvent in the course of his trade 
or business shall not be deemed goods within the 
meaning of clause (c).” 

‘That business book debts are “ en ” of the insolvent “in his 
‘trade or business " is quite clear, Now; what Mr.. Clark says is 
that, if section 130 (1) of the Transfer of Property Act applies and, 
‘being applied, operates to vest in the assignee the right to sue for 
the book debts in his own name, with no necessity for that purpose 

“40 give any notice to the debtor, then there is no room left for the 

operation of the “* order and disposition ” section of the Rendoes 

"Insolvency Act. 

I don’t agree with this contention. The express right. af the 
assignee to sue a debtor in. his own name conferred by. section 

_ 130 (1) of the Transfer of Property ‘Act, and” the “ possession, 

order or disposition ” giving rise to a condition of “ repu 
-awnership under section 52 (2) (c) of. the Rangoon Insolvency 

-Act, are, in my judgment, two entirely separate and distinct 
things. It may very well be that, so far as the assignee’s 

“right to sue is. concerned, it is complete, and yet there may 

- be, “as it seems to me, left with the assignor such an appearance 

‘.of. continued or “reputed” ownership as to invoke the order 
and disposition clause. This question cannot of course, arise 
‘ander English law as it so happens that thé title to sue’ can- 
‘not become complete without notice and once notice is. given 

. there can be no question but that the order and disposition clause 
<ceases.to apply. It is quite clear that the giving of notice to the 

‘debtor. is the only recognized way-of putting an ead to the 

s reputed ownership of the transferor. It isonly in India and 
“Burma, where a right to sue under section 130 (1) of the Transfer 

“of Property. Act, where it applies, can be obtained without giving 

‘notice, that this question can arise. Let me:take a simple case of 
‘a man who.on “entering his employment ‘makes a ‘deposit with his 
employers by way of guarantée of his good behaviour and gets a 
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receipt for that deposit: - The right to recover that: deposit.is an 
actionable claim and assignable under section 130 (1)... Let -us. 
suppose it is. so assigned. The assignee gets the cight, when the 
time comes; to sue for.the deposit in his own name. without giving. 
any noticé to the employer: Yet if the assignee leaves the 
receipt in the hands of the employee, the latter may have every 
appearance of the ownership and ‘disposition of .the deposit. 


I give that merely as an illustration of the difference between the 


“right to sue” conferred by section 130 (Z) of. the’ Transfer of 
Property Act. and the “ possession, order.or disposition ” of section 
52°(2):of the Rangoon Insolvency Act. It seems to-me to be not. 
impossible that an appearance of “ possession, order or disposi- 
tion”. may -very well—theéoretically at least—-remain long after 
the title of the original creditor has been transferred. ©: «1: ere 

For these reasons, even if I had thought: that‘ the non-éxis sat 
‘debts which are ‘covered by the Instrument of Charge:dated thie Stst. 
‘March 1931 were within the meaning of “actionable claim” undei™ 
section 130/(1) cf the Transfer of Property Act 1882, I should still. 
havé held that they were not, for that reason alone, incapable in law. 
of being in the “ possession order or disposition” of the insolvent.” 
‘2 That brings me to thé third point in this case... And in some ways- 
it:is-the most: difficult of: all; becausé it involves;-when. understood: 
ar painful -conflict of opinien: between two: emirient lawyers. £3 
“: Mr. ‘Paget says, ‘and Mr, Clark accepts it—and; indéed;. 
there can be no doubt—that, if section 130 (1) of the Transfer’ of 
Property Act doesnot apply to this case, then, no notice. having 
in fact. been given to the several book debtors of the .insolvents” 
business ‘at the date: of the commencement of the insolvency, the 
book: debts as at that moment:were in the.“ possession, onsler or 
‘disposition?’ of the insolvent: That is concedeéd. : 

It has. been established. bya long line of English scathae ities. 
that, in the case of ‘an equitable assignment of book debts, the 
only way of putting an'end ‘to the “ possession order or disposi- 
tion ” of the baiikrupt is by giving ‘or attempting to yive notice. to- 
the debtors: and that until then: they remain in- his order .and 
disposition. iI:do-not, of .course, overlook that under section 25: 
of the Judicature Act it so. happens that the same notice‘is:-the: 
means ‘of. completing the assignee’s right. to sue ‘the debtors. 





. That was:the foundation: .of-the argumént of Mr. Scie _ which: 


I have rejectéd that the question of the right to sue” and “order 
and.disposition'”’ arereally:one and the same thing. However 
sthat may be;:it is too firmly.:dstablished to be doubted now that. 


1938] RANGOON LAW REPORTS. 


fiotice is necessary under English law to put an end to “the order 
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and disposition” of the bankrupt and, upon the fcoting that Pacnaped 


section 130 (1) of the Transfer of Property Act 1882 does not 
apply that is accepted here by both parties. 

The real difficulty arises from the werds “ by the consent of 
‘the true owner.” I ‘am not concerned, for the mcment, with 
whether a chargee is a “true owner.’”” But the point taken by 
Mr. Clark is this. He admits that, if my decision on either of the 
last two ‘points is right, the book debts were * ‘in the possession, 
order or disposition ”-of the insolvent. But he says that, by the 
steps the Bank had taken, it had done everything in its power to 
put an end to its “own consent and permission” and that, 
accordingly, the order and disposition séction of the Rangoon 
Insolvency Act had ceased to operate on the book debts at the 
moment the insolvency commenced. He points particularly to his 
hiaving taken physical possession of the premises on the afternoon 
of the 5th January and to his having put notices up at the doors to 
the effect that the ‘Bank was in possession as mortgagee. No 
reasonable man, he Says, who'saw that would doubt that - the 
Bank’s consent to any further order and as ge by 
Mr. Stephens of his 6w2i book debts “had ceased, 

- There may be force in that contention.’ But beloge jeactitne 
it, I have to determine—and this, as it seems to me, is the crux 
of the matter—whether there is, or is not, in India and Burma 
a rule—it may be an’ arbitrary rule—that the consent and 
permission of the true owner of took debts.to the continued 
order and disposition of them by. the insolvent must, and can only, 
_ be withdrawn by the process of giving, or at any rate of micempting 
to give, notice of the assignment to the debtors... a 


So far as the English authorities go—and: they are the on 


authorities which exist for this purpose—it is I think, true to say. 
that over a long period of time it has been thought that until suck» 
a notice has been given or been attempted to be given, ‘book 
debts remain, not only in‘ the order. and disposition of ‘thé 


bankrupt, but in his order and disposition with. the consent and 


PaO: of.the true owner. 

- Bovill C.J. in-Cooke.v. Hemming (1) storeed. “ith approval. to 
the well known-passage from-Lord =_— Turner's judgment in 
Barilett v.-Bartlett (2) in ‘which he said : 

“ Looking at the question upon. prinoizile, sufatt -is the .object 
of the enactment ?., Clearly... to. prevent. credit. being 


(1) (1868) 3 C.P. 334, 344, 345, ©. (2). 1 DEG. & J. 127, 140. 
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4938 obtained by an apparent ownership assumed with the 

B ALTHAZAR consent and permission of the trae owner, To confine 
pa the enactment to cases in which there is a- visible. 
Me ownership, would be to subvert decisions without end 
Pte 7 upon the subject ; nor would it be consistent with the 
ASSIGNEE. object of the enactment, for,, credit may be got as, 
Saareih readily upon property in which there is not, as upon, 


property. in. which there is, a visible ow mership. 
Considering then, the enactment to extend to personal 
chattels in which there is-no visible ownership, when 
(to adopt the language of the statute) i is a bankrupt te 
be said with the consent and permission of the, 
true owner to have had in his possession, order, or 
dispcsition goods and chattels of this descripti Dy. 
whereof he was the reputed owner, or whereof he has, 
taken upon himself the sale alteration or disposition, 
as owner? How is the true owner to prevent the 

reputed ownership? How canit be prevented, otherwise 
than. by notice to the person wha. is under liability it 
respect of the chaltels? The law has said this is ‘the! 
mode of preventing reputed ownership as to debts : 
and, is there:to be one law as to, debts and another as 
to legacies 2 The plain object of the statute is," that 
the true owner -shall not permit the order ‘and 
disposition to remain with the bankrupt ; and, if he 
does not take the. steps which are necessary to pr event 
it, surely he must, be taken to permit it.” 

Long before this date it appears to have been recognized in 

England that the one way of withdrawing “consent " to the order 

‘and disposition of the transferor was by giving notice’'to the 

debtor, because until that notice was given the debts remained 

‘capable of being discharged by the original creditor. 

Again in Tailby v. Official Receiver: (1) the rule is stated 

broadly by Lord Watson. He says: 

' Inthe case of book debts, as in the case of choses in action 
generally, intimation of the assignee’s right must be 
made to the debtor or obligee ‘in order to make ‘it 
‘complete. That is the only possession which he can - 
attain so long as the debt is unpaid, and is sufficient to | 
take it out of the order and disposition of the assignor, 








(1). (1888)'A.C. 523, 534, 


1938] RANGOON LAW REPORTS. 493 
In this case the appellant’s right, if otherwise valid, 1988 
was in any question with the respondent, duly BALTHAZAR 

perfected by his notice to Wilson Brothers & Co. ‘up, 
before Izon became a bankrupt.” 

in in re Goetz. Jones & Co. Ex farte The Trustee (1), Lord ott ie 

justice A. L. Smith'makes the general observation that “ it is not ASSIGNEE, 

disputed that absence cf notice to a debtor by the assignee of a Heaven, 3: a 

debt Jeaves'a debt within the order and disposition and reputed 

ownership section of the Bankruptcy Act.” It is true that I am 

now dealing with “consent” and not “ order” and “ disposition.” 

But that passage must imply the view that, being within the order 

and disposition clause until such notice is given. there is a 

voluntary and permissive leaving of the goods in the assignot's 

order and disposition. 

It is not altogether easy—and indeed I am not suré that 

it is not a mistake to try—to sever the question of order and 

’ disposition from that of consent, because so long as a man 

réfrains from doing that which is necessary to put an end to the 

order or disposition of the insolvent it is implicit that that order 

and disposition continues with his “‘consent.” It is suggested in 

the present case that it would be unreasonable, and almost 

impossible, for the Bank to have taken steps to give notice to the 

debtors earlier. Ido notfollow why. The security was originally 

taken'in 1931. The Bank had power at any moment since then‘to- 

take the appropriate demand under the instrument. of charge, to- 

crystallize the security and to give notice to the debtors. For six 

years it didnot do so. It is very material to observe that the Bank 

didi in fact have power at any moment to establish its.own position 

without any doubt. It even had power to require a power of 

attorney. Against this it is contended that, if the Bank.had done 

sO, it would inevitably have bronght the business to a standstill: 

That is quite true. But the answer to that appears to me to be: 

that thatisa defect which is inherent in any kind of floating. 

security. Ifa pérson takes this form of charge, he takes it with 

the risk of waiting too long before giving, or attempting to give, 

that notice which is necessary to put an end to the permissive 

reputed ownership of the’ insolvent. It is a risk inherent in the- 

form of security itself. 

‘IT desire now to pass to those cases which have introduced a 
modification in the absolute and arbitrary rule that notice must: 


(1) 41898) 1 O.B. 787. 
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actually have been received by the debior at the date of the 
bankruptcy of the assignor in order effectually to withdraw the 
assignee’s consent to the order and disposition Seaveantog with 
pe 

Those cases, are Smith v. Topping (1) ; Ex parte Ward (2) and 
Belcher v. Bellamy (3). They all, in the first place, recognize- the 
principle that, prima .facie, notice to the debtor is the proper, 
and only, means to withdraw.consent. -There is no relaxation 
whatever of that principle. I cannot emphasize that too strongly. 
But they go onto say that, if the assignee has done all.in his 
power to give that notice then that will suffice although, because 
either by some accident or through shortness cf time, the notice 


: does not reach the debtor in. time before. bankruptcy intervenes. . 


In Smith v. Topping (1) the irue owner of goods permitted 
them.to remain in the possession of the bankrupt until the day 
before the commencement of the bankruptcy. He then demanded. 
them:. But his demand was refused. ‘This w as net actually- a 
case of an assignment of a chose in action. but of a chattel. The 
principle is however, the same. It was held that he had, before 
the bankruptcy intervened, taken the proper steps and that. it was : 
not his fault that it had been unsuccessful. 

Ex parte Ward (2) was again a case of an assignment of gaeds, 
Fieve: ‘again a demand for delivery of possession was given before 
the: bankruptcy but was not complied with. Again it.-was held 
that the proper and appropriate step had been taken.and that 

“consent ” was thenceforth at an end. 
e Belcher v. Bellamy (3) is a case of an assignment of a debt. 
Here aletter containing the notice was posted by an assignee in 
England to adebtor in Australia. Before the notice reached 
Australia, the assignor had become bankrupt. It was held that 
the assignee had taken the proper step before bankruptcy by. 


_despatching notice offthe assignment to the debtor and that by so 


doing he had withdrawn. his consent to the continued order and 


disposition of the bankrupt. 
- In order to understand the real meaning of dies cases it has 


to. be appreciated that in eachicase the proper step had been taken 


before: the bankruptcy commenced but. for some reason or other 


was not effectual. : : : 
I now come to the case of Rulter v. Berit (4). It has first to 


be observed. that this is.a decision of Lord J ustice Stirling and, as. 





- (f) 5 B.& Ad. 674... -  ... . .+ 8) 2 Ex. 303, 
(2) 8 Ch, 144. 4), (1895) Z Ch, 872. 
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such, entitled to more than usual -respect. In this case in 1891 a 
tobacconist mortgaged (iter alia). his bock debts for the time 
Deing. “ On the 9th May 1893, the mortgagees appointed a receiver 
of the entire premisesand business under the: Conveyancing Act 
1881 and the receiver went into possession. On the 16th May the 
tobacconist committed an act of bankruptcy and on.the 17th May 
the mortgagees commenced an action -on their mortgage, in 
‘which, on the 19th May, the same receiver was appointed by 
‘thé Court. No notice was, .ever given .to the cebtors by the 
moitg igees: or by the: receiver ..at any .time. - It.is to be seen, 
therefore, that in this case, the receiver .was first. appointed on 
the 9th, May and the act of. bankruptcy took place on the 


16th May. It has to be cbservec,.toc, that noone had the 


courage to suggest in this case that the- appointment of the 
receiver on that date, and his going into possession of the business 
premises, could by itself have served to withdraw the consent of 
the true. owner to either the book debts or any cther chose in 


fiction remaining in the order and disposition - of the assignor.. 


It.is assumed throughout that ‘the pooper and. normal way is to 
‘give notice to the debtor. 


- The importance of this case is the statement of points which 


Lord Justice Stirling draws from the three. cases of Smith v. 

Topping ; Ex parle Ward and Belcher v. Bellamy which Ihave 
already dealt with. He says: 

' “The -conclusion from these authorities’ appears to be ‘that, 

although from absence of notice consent on the-.part of 

’ the true owner to the debt remaining in the order and 

disposition of the bankrupt, -is grima facie to be. 

inferred.; still that inference may be rebutted by other 

facts, and will be rebutted if, in; the language of the 

judges of the Court of Exchequer, the true owner 

takes every possible step to obtain possession of the 

debt; or if, in the language of Mellish LJ.,; the 


failure to obtain possession is not attributable to any. 
fault of his own. I may add that the cases of Re Styan, 
(1), Young v. Hope (2) and Brewin v. Short 43) appear. 


to me to establish that if the proper steps are taken 
while the assignee has no notice of any act of 
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i) 2M. D.& D. 219. . (2) 2 Ex. 105. 
(3) SE. & B, 227, 
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1938 of the protecticn ‘conferred by section 49 of the 
Bavtaazak . Bankruptcy Act, 1883. 

ag This being my view of the state of the law I have hext to 

o apply it in the present case. Ifthe bankruptcy had 

ey ee _ occurred within a short time after May 9 or 16, 1893,. 

ASSIGNEE: : I should have thought that the dcctrines laid down in 

Shanes 1. Smith v. Tofping (DW, Ex parte Ward (2), and Belcher v.. 


Bellanty (3), applied. In the point of fact however,. 
the receiving order in” bankruptcy was not made until 
June 16, 1893, a month later than the receivership- 
order. In the interval there was ample time to give: 
the usual notice to the debtors of the bankrupt.” 
It is that last ‘paragraph that is relied upon by the Bank in. 
this case. It is said that, if thete had! not been’that interval. 
between the date of the appointment of the receiver on the- 
9th May and the date of the receiving order on the 16th June, the 
‘learned judge would have applied the principles of Smith v. 
Topping, notwithstanding that-no attempt to give any notice had: 
been made. Ttis said io be authority for the proposition, that both 
notice and any attempt to give notice, may be dispersed with if. 
circumstances show that the assignee has taken other steps to: 
. withdraw his consent. 

In ‘my view that is not an accurate view of what Lord Justice- 
Stirling has said. He nowhere says that any other step than the 
step of giving notice will suffice to withdraw the’ assignee's 
consent. What he does say is that, if there is no time to take 
that step, then he thought that the principle of Suiih v. Topping: 
might apply and it might*in the special. circumstances be 
dispensed. with. . Mr. ‘Clark is contending before me that the 
giving of notice to the debtors may be replaced by the act of | 
going into _ possession and displaying notices at the entrance.. 
Rutter v. Everett is no authority for that. All it is authority for is. 
that, if there isno time to take the proper step, then in the 
opinion of Lord Justice Stirling—it i is, of course, “obiter’”’, as he 
eventually decided that there had been neglect on the part of the 
assignee—it might be dispensed with altogether. On the contrary 
he expressly recognizes ‘that the giving of notice—-and no other 
expedient—is the proper means of terminating the consent to: 
the order and disposition of the bankrupt and he expressly’ 





(1) 5 B..& Ad, 674, : a L.R. 8 Ch, 444, 
(3) 2 Ex. 303, 
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rejects any suggestion that the appointment of the receiver was by 
itself sufficient. For he says at p. 882 : 
“T think that neither ibe appointment on the 9th of May 
nor the subsequent appointment by the Court was 
sufficient to take the debts cut of the order and 
disposition of the bankrupt with tbe consent and 
-perinission of the true owner, unless followed within a 
reasonable time by the abpropriate step for ‘obtaining 
possession of the debts by giving notice to the 
debtor.’ 
He expressly recognizes the giving of notice as the appropriate 
ancLonly sufficient step, but he thinks that in a proper case it 
might be excused -where the assignee has had no time to do so, 
otherwise than by his own neglect. That is the case on which 
the Rank principally relies. And I concede that, if Lord Justice 
Sticling’s observations there represent the law, then it is very 
apposite to this case. For, iu this case, the Bank went into 


possession on the Sih January and the insolvency commenced less - 


than twenty-four hours later. 

But Lord Justice Stirling’s view has been the subviedt of a 
strong criticism in Ja re Neal, Ex parte The Trustee (1). The facts 
in -this case were very similar to those of Ruiter v. Everett. 
A veceiver chad been appointed by the mortgagee on the 
29th November and had remained in possession. till the 17th 
December without giving notice to the debtors. The reason 
avas that certain negotiations for a compromise were in progress. 
The-actual decision was the samc as in Rutter v. Everett, that there 
had been undue delay in giving notice. Again itis never doubted 
that the proper step is to give notice. In the course of his judg- 
ment, Mr. Justice Horri ps reviews the’authorities and refers to the 
passage in. Lord Justice Surlings’ judgment which I have set out 
earlier and says : 

“Jn that case the assignee of the debts had on May 9th, 
1893, appointed a receiver and had no notice of the 
act of fa ankrupicy committed by the assignor on May 
16 until the receiving order was actually made, which 
was op June 16, and Stirling J. in bis judgment, in. the 
passase at p. S81 which begins : ‘Phis being my view 
of the state of the law’, does intimate that, inasmuch 
as the i liad commenced proceedings which 


eocna eben Rieti wemiomeenenas ae etn ett 


(3) (1914) 2 BD. 910, 
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would in the ordinary course have culminated in a 
notice to the debtors before the act of bankruptcy if 
so short a time had elapsed between the appointment 
of the receiver and the receiving order as in. fact not 
to have given the assignee an opportunity of serving 
the notice, he would have held that the assignee by 
getting the receiver appointed had intimated the with- 
drawal of his consent. I have great doubts in my 
mind whether that passage in Stirling J’s judgment is 
correct. My doubt is whether, when the assignee 
could at -any time have given notice to the person 
owing the debt, he can be said to have taken every 
possible step by getting the appointment of a receiver ~ 
even in a case where the receiver has no ) reasonable 
time in which to give notice.” 

What Mr. Justice Horridge is saying there is that hie gravely . 

doubts whether, in a case in which there have been years. in - 

which notice could have been given but during which it hasn’t © 


‘been given, the assignee who is in the end forestalled by an 


abrupt bankruptcy can say that he had taken “every possible - 
step’’ towards cancelling his consent to the order and disposition- 
of the bankrupt. The words “ at any time” in the passage from 
the judgment of Mr. justice Horridge clearly mean “at any time 
since the security was created.” 

As I have already said, it seems to me that, if an assignee 
delays giving notice till the last moment, he must, having regard 
to this form of security, do so at his own risk. It is an inherent 
danger in the form of security itself. He cannot say that he 
could not at any time during the past six years have reduced 
these debts into possession and terminated all semblance of - 
reputed ownership on the part of the assignee. 

I feel bound, but not without considerable diffidence, in this 
conflict of dicta of distinguished English’ judges, to prefer the 
view expressed by Mr. Justice Horridge. — - 

The principles which I deduce from these authori ties are these: 

1. That throughcut the cases the only -appropriate way to 
put an end to the assignor’s reputed ownership’ of book | 
debts that is recognized is for the assignee to give notice to the 
debtors. 

2. That, if he does not do so, he prima facie iesees them— 
and voluntarily leaves them—in the order and disposition and 
reputed ownership of the assignor. 
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3, That, in view of the fact that he might at any time since 
the commencement of the sceurily by giving notice have termina- 
ted his consent to the insolvent’s reputed ownership, it is not 
open to hin, if he waits until the very last moment, to say that he 
bas had no time to do #. : 

I have been able to find no reported case in which any step 
boi the sicp of giving, or attempting to give, notice before the 
bankruptcy has been held to be adequate to withdraw consent. 

As to the facts of this case, they are simple. It is not ‘conten- 
ded: that, before the commencement of the insolvency, any 
‘express notices of the charge were despatched to, or received by, 
the debiors. ‘Whatis really relied upon is, first, the act of the 
Bank in Giking possession on the Sth January and, secondly, the 
posting of notices at the entrances. T.am unablc to hold that the 
mere act of taking possession of the business and the premises 
by the Baik constiuicd notice of the assignment of the book 

- debts, any more than the appointment of the receiver in Rutter v. 
Evereli was thought by Lord Justice Stirling by itself to be 
sufficient to withdraw the mortgagee’s consent to the order and 
disposition of the bankrupt. Indeed, what is it notice of ? 
Merely of the possession of something unspecified ! And to whom 
is it notice ? To those observant passers-by who happen to see 
it! The same observations apply to the rosting of the notices at 
the entrances. I do not think for a moment that they can be 
taken to constitute notice to debtors who may, indeed, be in any 
part of Burma or the world. 

If I am right in thinking, upon the auilicrity of Mr. Justice 
Horvidge’s criticism in Ire Neal.of the dicta’ of Lord Justice 
Stirling in Rutier v. Everett, that; where the security was created 
long ago and might at any time have been fixed by the chargee, 
the giving, or allempted giving, of notice to the cebtors is not to 
be dispensed with allogetier apon the footing that the assignee 
has done his best to withdraw his consent, then I should be 
unable to hold that the ‘steps actually taken by the Bank have 
been sufficient ic withdraw their conseni fo Mr. Stephen’s repuied 
ownership. It would not, moreover, have -becen beyond the 
Bank’s powers, even-in a case where there are four hundred book 
debts, to have got the required notices into the post between 
3 p.m. on the Sth January and the morning of the 6th January. 
The books were actually in their possession. 

Ihave only ic add that, in my view, the owner of a charge 
upon book debis is, upon the authorities, the “irne owner” of 
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them for the purpose of section 52 (2) (c) of the Rangoon 
Insolvency Act. 

In the result, therefore, I must declare that such of the book . 
debts belonging to the insolvent and relating to his ‘business 
carried on at the “ Silver Grill” as, at the date of the commence- 
ment of the insqlvency of the insolvent on the 6th: January 1937, 
were outstanding and were not book debts which actually existed 
on-the 31st March 1931 are property of the insolvent divisible 
among his creditors. I must order the respondent Bank to 
account to the Official Assignee for all such book debts as have 
been received by the Bank, or by-any person for the order of the 
Bank, since the date of the commencement of the insolvency... 


_subject, nevertheless to the deduction by’ the Bank of such proper 


expenses as may have beén: incurred by it in or about their 


-collection. 


I must make an order upon the Bank to pay the Official - 


-Assignee’s costs of this Petition. The hearing has lasted four 


days and, I think, an advocate’s fee of fifteen gold mohurs for 
each of the four days will be a proper one. 


The Bank appealed. 


Clark for the appellant. This case is of great 
importance to bankers. If the holder of a‘ floating 


-charge‘is required by law to give notices to the debtors 
before insolvency, then the value of the security’ is 
preatly impaired. A charge on book-debts, present 
.or future, is a transfer of an actionable claim falling 


within s. 130 of the Transfer of Property Act. A 


chose-in-action includes a future debt and comes 
_within the definition of “actionable claim”’ in s. 3 of 
‘the Transfer of Property Act.. This definition is wide 
enough to cover any debt and is not limited to only 
four classes of debts. The classes of debts mentioned 
in the definition are only by way of illustration. Every 
known form of choses-in-action is included in s. 130. 

“The section alters the English law of equity as to ‘choses- 

“in:action. A. security of future debts is. a present 
security. . See ill. ii to s. 130.and Sir Dinshah Mulla’s 
: Transfer of Property Act (2nd Ed.) p. 691. 
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If s, 130 applies, then there is a complete assign- 
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ment of the debts to the Bank. . No notice is necessary Barraazar 


to complete the title of the Bank and the Bank can sue 
for the debts in its own name. In England an assign- 
ment is not complete without notice to the debtor, 
but in Burma itis. The debts belong to the Bank and 
they are not in the order and disposition of the 
assignor within s. 52 (2) (c} of the Rangoon Insolvency 
Act. 
The Bank’s charge crystallized when the Bank took 
possession. ‘fhe appropriate method of taking goods 
out of the possession of the debtor is for the creditor to 
take possession. If that is not possible a demand for 
possession or an attempt to take possession will suffice. 
Sith v. Topping (1); Ex parte Ward (2); Belcher v. 
Bellamy (3). If the Bank’s case was an English case, 
Stirling J’s observations in Ruiter v. Everett (4) are 
apposite. In case of movables demand puts an end to. 
consent ; there is no reason why the same rule should 
not apply to book-debts. What Stirling J. (afterwards 
Lord Justice Stirling) says in effect is that the assignee 
should give notice to the debtors, but if there is no 
time to do-so, he may rely on other facts to show that 
he had withdrawn his consent. The Bank went into 
possession of the premises, took charge of the books 
and vouchers, and displayed notices at the entrances. 
All this is sufficient to indicate the withdrawal of 
consent of the Bank to the debis remaining in the 
order and disposition of iheinsolvent. Official Assignee 
of Madras v. Mercantile Bank of India (5). After taking 
possession the Bank did not stand still, but issued 
notices to the book-debtors of the restaurant. Neither 


(1) 5B. & Ad. 674. (3} 2 Ex. 303. 


(2) 8 Ch. (44. : : {4} (1895) 2 Ch.-872, 
5) LL.R. 58 Mad. 181, 198, 203. 
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Stirling J. in Ruiter’s case nor Horridge J. in In re Neal 
(1) speaks of the date of the mortgage as the date from 


which the assignee must give notice. They méan the 


date upon which the debt crystallizes and that. date 
was the date on which the receiver took charge.. See 
Sir. Dinghah Mulla’s Transfer of Property Act (2nd. 
Edition) p. 547, notes on floating charge. 

The debts vary from month to month and some have 
yet to come into existence. How is it possible for the 
Bank to give notices in respect of them six years ago — 
when the Bank took the security? When the Bank 
took possession, the security crystallized. As assignee 
of the debts the Bank was the “ true owner ”, and as such 
the Bank determined the ownership of the apparent 
owner. By its intervention the debts were no longer 
in the order and disposition of the insolvent, and aiso 
the consent of the Bank to such possession was with- 
‘drawn. Hollinshead v. Egan (2). 

The learned Insolvency Judge says that the. Bank’s 
claim, was an equitable one and that notice to the 
debtors was necessary to put an end to the order and 
disposition of the insolvent, and in the absence of notice 
the consent of the Bank had not been withdrawn. In 
Rutter’s case and in Neal’s case the receiver had ample 
time to give notice, but in this case the time was less 
than 24 hours. ‘The consent of the Bank was withdrawn 
by itseif taking possession of the business. “What holds 
good in thé case of movabies ought to hold good in 
the case of book-debts also. 

Lastly, the reputed ownership of the insolvent was 


- entirely destroyed when the Bank took possession of, 
and posted. notices on, the premises. Anyone who.came 
on the premises and cared to inquire would learn that 


the Bank as ; mortgagee was in possession. The bills 


(1) (1914) 2 KB. 910, (2) (1913) A.C, 564, 570. 
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and vouchers were ali in the possession of the Bank 


and there was no possibility for the insolvent to obtain BaymHazar 


false credit any longer. 
‘Paget for the Official Assignee. S. 130 of the 
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Transfer of Property Act does not cover future book  Assienze. 


debts. Such so s come into existence ed the date 
of the assignment. The use of the word “thereupon ” 
in the section precludes future and non-existent debts 


coming within ihe , purview of the section as the rights. 


“and remedies vest in the transferce immediately. The 
‘Bank cannot claim a right in 1931 over a debt that only 
arises in 1937. A debt in the nature of a mere expect- 
ancy is not an actionable claim. See Gour’s Law of 
Transfer, 6th Ed., Vol. 1, page 71. 
An accruing. debt is in existence, only the time for 
payment has not yet arrived. This cannot be said of a 
-non-existent debt. Webb v. Stenion (1). With regard 
to the assignment of future property nothing passes, 
even in equity, until the property comes into present 
existence. Glegg v. Bromley (2). . 
Even if the Bank’s eines comes under s. 130 
of the Act, it will not prevent the operation of the order 
and disposition clause of the Rangoon Insolvency Act. 
By taking possession of the business premises, chattels 
and books the Bank did not take possession of the book 
debts. The book debts were in the order and disposi- 
tion of the insolvent, and : e authorities are clear im 
stating that the consent of the true owner is only with- 
drawn when he gives or Peay io give notice to the 
debtors. Notice to the insolvent himself or to passers-by 
in the street is of novaluc. In re Neal (3) is an apposite 
case. The Bank was in a position to give notice to the 
debtors of the restaurant, but it neglected to do so 





(i) 11 Q.B.D, 518, 523, 527, {Z} (1912) 3 KB. 474, 490, 
3} ve 4 2 X.B. 910, 
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1938 = Under the hypothecation deed the Bank had the power 
 Batraazar to call upon Stephens at any time to furnish a list of 
hase debtors, but the Bank never exercised this power. Bills 
tu: up to 31st December 1936 had been prepared, but the 
eee Bank did not give notice even to the debtors whose 
* bills were in their possession. As in the case of the 
receivers in the English cases, the Bank neglected to 
give notice when it could and ought to have done so. 
In Rutter v. Everett (1) Stirling J., with respect, has not 
‘correctly interpreted Mellish L.J. or Pollock C.B: 
Bartlett v. Bartlett (2) gives the reason for the necessity 
of giving notice to the debtors. If the true owner does 
not take steps to prevent the order and disposition 
remaining with the bankrupt, he must be taken to permit | 
it. See also In reGoetz (3); P. Mudaliar v. B. Ayyangar 
(4)... In Official Assignee of Madras v. Mercantile Bank 
of India (5) there was no question of reputed ownership, 
for the insolvents were not in possession of the goods, 
The person who is ina position to give a good discharge 
for a debt must be the reputed owner of such debt, and 
the proprietor of the restaurant was in a position to 
give a good receipt up to the commencement of his 
insolvency. 

Clark in reply. In the definition of “ actionable 
claim ” the word “whether” means “even if”, “ not- 
withstanding.” A life policy is a contingent debt, as 
also is a future debt. Notice of assignment is one 
thing and notice of withdrawal of consent is another. 
Webb's case (6) was an execution case and a debt in 

such a case is not the same. as a debt in an insolvency 
case. : 

“The question is, was any reputed ownership left in 
the insolvent when the Bank took possession? See 


(4) (1895) 2 Ch. 872. (4) LLL.R. 25 Mad. 406, 
(2) 1 De G. & J. 127, 140. (5) LL.R. 58 Mad. 181, 198, 203. 
{3) (1898) 1 Q.B. 787. (6) 11 Q.B.D. 518, 523, 527. 
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Ex parte Watkins (1), Lord Selborne’s. judgment at 
p. 528. 


RosBeErts, C.J.—A. Stephens, the proprietor of a 
restaurant in Rangoon, known as the “Silver Grill”, 
filed his petition to be adjudicated insolvent, under the 
Rangoon Insolvency Act, on the morning of the 6th 
January, 1937. On the afternoon of the 5th January, 
Messrs. Balthazar and Son, Limited, entered into 
possession of the premises of the “ Silver Grill”, took 
possession of the stock-in-trade and all the moveable 
property of the restaurant, and also of all the books of 
account. At each of the entrances to the restaurant 
they posted notices to the following effect : ‘‘ Balthazar 
and Son, Limited, mortgagees in possession.” From 
the 8th January onwards notices were sent by Balthazar 
and Son, Limited, to the persons who owed money to 
the restaurant, informing them that their debts should be 
paid to them (Balthazar and Son, Limited) and not to 
the “Silver Grill.” Prior to this, from the 6th January 
the employees of Balthazar and Son had sent out some 
bills in the name of the “ Silver Grill.” . 

Stephens was adjudicated insolvent on the 7th 


January, and the present appeal arises out of a petition, . 


dated 30th March, 1937, by the Official Assignee to the 
Insolvency Court, in which petition the Official Assignee, 
on behalf of the general body of creditors, claimed the 
right to all the book debts due to the “ Silver Grill” 
on the 6th January, 1937, as property of the insolvent 
Stephens divisible amongst his creditors by virtue of 
the provisions of section 52 {2) {c) of the Rangoon 
Insolvency Act. The respondent-appellant company, 
Messrs. Balthazar and Son, Limiied, have resisted this 
claim on the grounds that the book debts of the insol- 


vent had been hypothecated to them by a letter of 


(1) 8 Ch. App. 520. 
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hypothecation, dated 21st March, 1931, and that the 
book debts were not in the possession, order or disposi- 
tion of the insolvent, within the meaning of clause (c) 
of section 52 (2) of the Rangoon Insolvency Act, at the 


-commencement of the insolvency. 


Clause (c) of section 52 (2) of the Rangoon Insolvency 
Act is in the same terms as clause (c) of section 38 of 
the English Bankruptcy Act of 1914. It runs as follows, 
so far as it is material to the present case : 

52. (2) Subject as aforesaid, the property of the insolvent 


shall comprise the following particulars, namély : 


& + * * 

{c) all goods being at the commencement of the insolvency 
in the possession order or disposition of the isisolvent, 
in his trade or business, by the consent and permission 
of the true owner under such circumstances that he is 
the reputed owner thereof : 

Provided ibat things in action other than debts due or 
growing due to the insolvent in the course of his trade 
or business shall not -be deemed goods within the 
-meaning of clause (c).”’ 

Under the letter of hypothecation of 31st March, 
1931, on which the appellant company bases its right 
to the book debts, the insolvent Stephens eae 
cated to the company inter alia 

all book debts present and future for the time being -due and 
owing to me in connection with my said business during the 
continuance of this security”, : 
as security for the repayment to the company on — 
demand of such sum as might at anytime thereafter be 
owing to the company (which, I should have said, 
carries on a banking business) on the balance of his 
current account with the company. The insolvent 
further agreed— 
(1) to furnish to the company lists of his debts 
at such times as the company might 
prescribe ; 
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(2) that if he should make default in .payment on 
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demand of the balance of -his account with Batrnazar 


interest it should be lawful for the company 
without previous notice to him to seize and 
take possession of the property included in 
the security and to get in and collect the 
book debts. 
it was under this latter clause of the agreement that 
the company entered into possession of the premises 
and seized the books of account on the afternoon of 
January 5th. 


That such an agreement creates a valid charge on, 


or, to use the term familiar in English law, assignment 
of, the future book debts of the insolvent is not 
disputed. As Lord Watson said in Tailby v. Official 
Receiver (1): 


“Chosesin action * *, though not yet existing, may 
nevertheless be the subject of present assignment. As soon as 
they come into existence assignees who have given valuable 
consideration will, if the new chose in action is in the disposal of 
their assignor, take precisely the same right and interest as if it 
had actually belonged to him or had been within his disposition 
and control at the time when the assignment was made.” 


In Glegg v. Bromley {2), Parker J., referring to. such 
charges on future property, said : ae 


“ With regard to the assignments of future property, they 
stand, 1 think, on a totally different footing. Nothing passes, 
even in equity, until the property comes into present existence. 
Only when this happens can the assignment attach and an 
interest .pass.”’ 


This passage was quoted with approval by their 
Lordships of the Privy Council in Vatsavaya Venkata 
Jagapati v. Poosapati Venkatapati and others {3). . 





(1) (4888) 13 A.C, $23, 533, (2) (1912) 3 KB. 474, 490, 
(3) (1924) $2 LA. 1, 19. 
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A great deat of the argument before us has turned 


Bataazar on the question whether a charge on future debts, of 
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Cy. 


the description which we are now considering, falls . 
within the provisions of section 130 of the Transfer of 
Property Act, which deals with the transfer of an 


. actionable claim, the term “actionable claim”’, as used 
_in this section, being defined in section 3 of the Act, 
_ The learned Insolvency Judge, after giving this point. 

the most careful. consideration, has come to the 


conclusion that a future debt (i,2., a debt which does not 
exist at the date of the assignment) is not-capable of 
being the subject of a transfer under section 130 of the 
Transfer of Property Act. 

Now, it is agreed that, as Parker J. said in Glegg v. 
Bromley (1), nothing passes under such an assignment 
until the property comes into present existence, and 
only when this happens can the assignment aoe and 
an interest pass. 

From the proviso to section 130 it is clear that if a 
charge upon future debts is to be regarded as a transfer 
of an actionable claim then every dealing with them by 
the debtors shall be -valid as against such ‘transfer in 
the absence of express notice received by the debtors. 
Notice is not necessary to perfect the title of the 
assignee of a debt, but until the debtor receives notice 


‘of the assignment in accordance with section 131 his 


dealings with the original creditor will be protected and — 
he may geta valid discharge of his debt fr om the 


- original creditor. 


In my opinion it is not necessary, thieretdte to 


_ decide whether section 130 applies or not. The result 
is the same. The debt remains in the “order of 


disposition’ of the assignor till notice has been given 


‘to the debtor, within the meaning of section 52 (2). (c) 
of the Rangoon Insolvency Act. 


(1) (1912) 3 K.B. 474, 490. 
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Now in order to decide whether the book debts of 
the business are goods which comprise the property 
of the insolvent or whether they are goods to which the 
appellants are entitled three points have to be considered. 
This was clearly laid down by Lord Loreburn in 
_Hollinshead v. P. and H. Egan Limited (1). 7 
First it must be decided whether at the commence- 
ment of the insolvency the goods were in the 
possession order or disposition of the insolvent in his 
trade or business ; secondly whether they were so by 
the consent and permission of the true owner; and 
thirdly whether they were so under. such circumstances 
that the insolvent was the reputed owner thereof. 

- In Official Assignee of Madras v. Mercaniile Bank 
of India (2) it was held that where the owner of goods 
handed to a Bank indorsed railway receipts relating 
thereto as security for an advance there was constituted, 
in the absence of evidence to the contrary, an equitable 
charge upon the goods even though no notice had been 


given to those having custody of them. There was a 


letter of hypothecation which was in terms an ackhowl- 
edgment by the former owners that they. had desposited 
the property documents and securities thereunder 
mentioned as collateral security for the advance. The 
‘railway. receipts were documents’ of title, within the 
meaning of the Indian Contract Act; accordingly 
the Bank’s possession of these documents became 
equivalent to possession of the goods since they were 
entitled to obtain delivery from the railway company, 
and the goods were not in the possession, order or 
disposition of the insolvents. The Official Assignee 
merely stood in their shoes and had no better right 
than the insolvents had at the date of the insolvency. 
The Bank was therefore a preferential creditor. 





(1) (1913) A.C, 564,570, (2) 41934) 1L.R. 58 Mad. 181. 
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But in the present case though Mr. Stephens had 
constituted an equitable charge in favour. of the 


_ appellants he had transferred no documents of title, and 


by reason of the proviso to section 130 -the debts 


‘remained in his order or disposition. The phrase 


“possession order or disposition ” is used disjunctively, 


‘and debts due or growing due to the insolvent in the 


course of.his trade or business are “goods” by reason 
of the first provision to section 52 of the Rangoon 
Insolvency Act. 

Now, secondly, were these debts in the order or 
disposition of the insolvent on January 5; 1937, by the 
consent and permission of thé true owner? As each 
book debt came inte existence the assignment of it _ 
attached, even without notice to the debtors, and the 
title of the appellants became established and they were 
the true owners, They left the book debts, at any: rate 
till January 5, 1937, in the order and disposition of the © 
insolvent : it is therefore necessary to see what would be 
an éffectual withdrawal of consent on their part. 

In the case of possession of goods, the decision in 
Smith v. Topping (1) shows that where the true owner 
permits the goods to remain in the order and disposition 


‘of another but demands possession of them the day — 


before the bankruptcy of the reputed owner, they do not 
pass to the assignee in bankruptcy. 
In the case of Re Ambrose Summers (2), the snactyetit 


had given the Bank a letter of lien over his stock-in- 


trade: outstandings and fittings : the facts showed that 
his business or stock-in-trade was not, at the date of the 


“insolvency, in the order or disposition of the insolvent 


with the.consent of the Bank : they had tried but failed — 


-to take actual possession of the insolvent’s business on 


the day before that on which he filed his petition : it 
was held that as regards the amount of the debt secured 


(1) 5 B. & Ad. 674. (2) (1896) L.L.R. 23 Cal, 592. 
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by the letter of hypothecation the Bank was entitled to 
rank as a preferential creditor. 

It appears, however, from Brewin v. Short (1) that 
a mere intention to demand the goods and to get 
possession of them is not enough ; it is not enough o 
the true owner to say he has done all he can if in fac 
he has not done anything. 

The present case, however, is somewhat different 
from: those in which possession of goods is to be 


obtained or demanded from the insolvent before the ~ 


commencement of the insolvency : it is a case of book 


debts and the necessary step to remove them from the - 


insolvent’s order or disposition appears to me to be the 
step of attempting to give notice to the debtors. Such 
a step was taken in Belcher v. Bellamy {2), and the effect 
of this was that consent was thereby withdrawn to the 
debts remaining in the order or disposition of the 


insolvent. The only step that was taken in the case of” 
Re Neal (3) was the mere appointment of a receiver’ 


and it was neither effectual by way of withdrawal of 
consent nor as a determination of the reputation of 
ownership. 

In this latter case the assignees had a period of 
nineteen days in which they could have given notice to 
the debtors. It is said in the present gupeal that there 
was no such period, but only a period of about . 24. 
hours. 

I think that it is clear from the judgment of 


Stirling J. in Rutter v. Everett (4), adopting the. 
language of Mellish L.J. in Ex parte Ward (5), that. 


in the absence of notice consent on the part of the true 
owner to the debt remaining in the order and disposi- 
tion of the bankrupt is to be inferred, unless the failure. 





“W) 5 E.&B.227. (3) (1914) 2 KBD. 910. 
(2) 2 Ex. 303. (4) (1895) 2 Ch. 872, 
(5) 8 Ch. 144. 
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‘to obtain possession of the debt -is not attributable to 


any fault of the real owner. 

Now, applying that principle to the present case, it 
is, in my opinion, clear that the appellant companty did 
not, prior to the presentation of the insolvent’s petition, . 
take the steps which were open to them within the time _ 
available to terminate the consent by virtue of which 
the goods remained in the possession, order or disposi- 
tion of the insolvent. .When the insolvent filed his 
petition he attributed his insolvency to the fact that the 


appellants had entered into possession of the premises 


of the “Silver Grill’, and seeing that this business was 
known to the appellants ‘to be the insolvent’s only 
means of livelihood.and that the assets of the business 
were to the knowledge of the appellants his only assets, 
they must have realized that their demand for repay- 


ment of the overdraft followed by their taking possession. 
‘of the premises and books of account would inevitably 
‘result in the insolvent filing ‘his petition. Under clause 


(5) of the hypothecation agreement the appellants were. 


‘empowered to call upon the insolvent to furnish lists of 


his book debts at any time ; admittedly that power has 
never been exercised, and yet one would have thought: 


that, as a matter of ordinary precaution, the appellants 


would have desired to have lists of the book debis 
furnished at regular intervals so as to satisfy themselves 
that the security was sufficient to cover the overdraft. 
If the appellants had taken the very ordinary precaution 
of requiring a list of the book debts to be furnished 
periodically, they could, before making their demand 
for payment and entering into possession, have had 
prepared: notices to the persons appearing as debtors in 
the latest list, and could have posted those notices 
immediately on taking possession. Moreover, it is 
admitted that when they entered into possession all 
bills up to the 31st December, 1936, had already been 
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would not have required a great effort to have posted BavrHazar 


notices to at least the greater portion of these debtors 
before the insolvency petition was filed on the next day. 
If they had posted such notices their title to the debts 
would have been protected ; they did not do so, and the 
fact that, although there was opportunity to do so, 
notice was not attempted to be given to any debior is 
conclusive evidence of their consent to the debts 
remaining in the possession, order or disposition of the 
insolvent. 

The final matter which falls to be considered is 
whether the debts were in the order or disposition of 

-the insolvent in such circumstances that he was the 
reputed owner thereof. 
In Ex parte Watkins in re Cozston (1), Lord 
Selborne said : 

“The doctrine of reputed ownership dees not require any 
investigation into the actual state of knowledge or belief, either of 
all creditors, or of particular creditors, and still-less of the outside 

...world, who are not creditors at all, as to the position of particular 
Bocds. tis enough for the doctrine if those goods are in such 
a situation asto convey to the minds of those who know their 
situation the “reputation of ownership, that reputation arising by 
the legitimate exercise of reason.and judgment on the knowledge 
. of those facts which are capable of -being generally known to those 
who choose to make inquiry on the subject. It is not at all 


necessary to examine into the degree of actual knowledge which 


is possessed, but the Court must judge frcm the situation of the 
goods what inference as to the ownership might be legitimately 
drawn by those who knew thefacts. 1 do net mean the facts that 


are only known to the parties dealing with the goods, but such facts 
as are capable of being,.and naturally would be, the subject cf 


general knowledge to those who take any means to. inform 


themselves ‘on the subject. So, on the other hand, it is not at ali 


necessary, in order to exclude the doctrine of reputed ownership, 
to show that every creditor, or any partic ular creditor, or the 
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- ,outside world who are not creditors, knew siete ahatever 


about particular. goods, one way or the other. It is quite enough, ~ 
in my judgment, if the situation of the goods was such.as to 
exclude*all legitimate ground from which those who knew 
‘anything about that situation could infer the ownership to be in 
the person having actual possession.” 


This passage was quoted with approval by Lord 
Blackburn in The Colonial Bank v. Whinney (1). It 
was also adopted by Lord Wright in Official Assignee of 
Madras v. Mercantile Bank of India (2). Applying . 


_ these principles, it must be conceded that these book 
’ debts were in the order or disposition of the insolvent 


for varying periods of time in such circumstances that. 
-he was the reputed owner thereof. It is not altogether 


' easy to determine whether this reputation. of owner- 


ship came to an end when the appellants entered the 
premises. They caused a notice to be erected bearing . 


“the words : “Balthazar & Son, Limited, mortgagees 


in possession.” They also took possession of the books 
of account and of bills up to the 31st December which 
had already been prepared. What they did was 
ineffectual as a withdrawal of consent because they tock 
no step towards giving notice to the debtors, but the 


question still remains whether something ineffectual as 


a withdrawal of consent can be a geen mination — 
reputed ownership. ao 
The whole basis of tiie ‘order and disposition clause ‘ 


“is that . 


tig. goods are in a man’s possession order or disposition under’ 


. such ‘circumstances as to enable him. by means of them to obtain ca 
false credit then the owner of the: goods who has permitted him to. 

i‘ obtain that false credit is to suffer the penalty of losing his goods 
~ for the benefit of those who have given him: the credit.” 


_ [See judgment of James LJ. in Ex parte Wingfield 


(3).] .. 
~~ (1) (1886) 11 A.C. 426, 436. (2) (1934) LR. 58 Mad, 181, 203. 
(3) 10 Ch.D. 591, 
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Thus regard must be had not only io the persons to 


515 


88 


whom the true owner should give notice so as to put an Bartuazan 


end to the debis remaining in the order or disposition 


of the reputed owner with les consent, but also to the — 


persons from whony the insolvent might get what has 
been described as false credit by reason of the conti- 
nuance of the sae ownership ofthese debis right up 
to the commencement of the insolvency itself. 

Can it be said by the appellants that although they 
left the debis in the order and disposilion of the 
insolvent with their consent right up to the insolvency, 
yet on the very day before the insolvent filed his 
petition they destroyed the reputation of ownership by 
some act ineffectual as a withdrawal of consent ? 

In the Mercantile Bank of India v: Official Assignee 

f Madras {1) tt appears to have been assumed that 
the affixing of a board by a mortgagee of goods at 
the place of business of the mortgagor stating that he is 
the mortgagee in possession takes the goods out of 
the reputed ownership of the mortgagor. It was held 
in that case that giving notice to a creditor that a debtor 
-is about to suspend payment is an acti of insolvency ; 
where, therefore, after the receipt of such a notice the 
creditor iook possession of goods the benefit of section 
57 of the Presidency-Towns Insolvency. Act could 
not be claimed. But the effect of putting up such 
a notice before an act of insolvency had been 
committed did not directly fall to be decided. 


Now there can be no doubt in this case that the. 


reputation of ns ership had been permitted by the 
Bank to subsist up to the 5th J January, and the insolvent 
raat have obtained false credit up to that date. Yet 

e Act says that ti 
. subsisting at 


he es utation of ownership must still: 
e of the commencement of 
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the insolvency. Now goods may be taken from the 
possession order or disposition of the reputed owner 
by a mere demand on the day before the bankruptcy 
fas in Smith v. Topping (1)]; and consent to debts 
remaining in the order or disposition of the insolvent . 
may be withdrawn by taking some step towards the 
giving of notice even though such notice does not 
reach the debtor before the bankruptcy commences [as 
in Belcher v. Bellamy (2)]. And in my opinion the 
circumstances which Lord Selborne has discussed 
in the case of Ex parte Watkins (3) as giving rise to a 
reputation of ownership ‘may cease to exist on the 
day before the insolvency by some act of the true 
owner which negatives the continuance of any such - 
reputation. Applying the tests which he has laid down 
I cannot hold that at the commencement of the 
insolvency the situation of the goods was any longer 
such as to convey the reputation of ownership to 
the: minds of those who a to make enquiry - on 
the subject. 

The point is.not free from difficulty for it is stated 
in Williams on Bankruptcy 15th edition, page 303, that . 
with respect to trade debts the fact of no notice having 
been given to the debtor seems conclusive evidence of 
the consent of the true owner to the debt remaining in 
the reputed ownership of the bankrupt. This must, of 
course, be the case where nothing occurs to alter 


the circumstances in which the insolvent has the 


reputation of ownership. _ The party-who is to pay must 
know at whose order and disposition the debt subsists, _ 
provided the reputation of ownership continues in 


- another person apart from the true owner. The 


clause, however, comes into operation and the true 





(1) 5B. & Ad. 674. (2) 2 Ex. 303. 
(3) (1873) 8 Ch. App. 520, 528. 
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owner’s goods are seized only where he has allowed, 
not merely ihe debtors of the insolvent to remain 
without nolice, but possible fresh creditors of the 
insolvent to grant him false credit by reason of the 
reputation of ownership continuing right up to the 
moment of insolvency. In the present appeal the 
appellants did not allow this false credit to be obtained 
right up to that moment ; I think that they determined 
the reputation of ownership when they entered the 
premises on January Sth, and accordingly it was not still 
_ subsisting at the commencement of the insolvency. 

Persons visiting the “Silver Grill” to obtain their 
information would find on the eve-of the insolvency the 
servants of the appellants in possession of the premises 
and carrying on the business previously carried on by the 


insolvent, and they would see at the entrance the notice 


informing them that the appellants had entered into 
possession as mortgagees ; they would find the insol- 
_vent’s books of account in the possession of the appel- 
lants. If they made the slightest enquiry, they would 
discover that all the bills and the vouchers in support 
thereof, up to end of the previous month, were in the 
possession of the appellants. These arc the facts which 
were capable of being the subject of general knowledge. 
They are such as to exclude all legitimate ground from 
Which those who had taken any means to inform them- 
sclyes as to those facts could infer the ownership of 
these debits to be in the insolvent. Yo my mind, there- 
fore, it is clear that at the commencement of the insol- 
vency the book debts were not in the possession, order 
or disposition of the insolvent under such circumstances 
that he was the reputed owner thereof. rn 

In my opinion, this appeal must be allowed, and the 
petition of the Official Assignee, dated 30th March, 1937, 
must be dismissed with costs in both Courts ; advocate’s 
fee in this appeal thirty goid mohurs. 
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DunxLey, J.—I have had the advantage of reading. 
the judgment of my Lord the Chief Justice, with which 
Iam in entire agreement. As my Lord has said, in 
order to bring these book debts within what is known 
as the ‘“‘ reputed ownership ” clause, the Official Assignee 
has to establish three separate things, and I propose to 
make a few observations concerning each of these 
points. . 


In regard to the “ possession, order or disposition ” 
of the insolvent, I agree that itis immaterial whether or 
not a charge on future debts, such as we have in this 
case, is a transfer of an actionable claim, within the 
provisions of section 130 of the Transfer of Property Act. ° 
It is conceded that if section 130 has no application to . 
such a charge, then the debts do remain in the “ posses- 
sion, order or disposition” of the assignor until notice - 
has been given to the debtors ; and, in my opinion, the 
position is. exactly the same even if section 130 is 
applicable, for, under the proviso to section 130, sub- 
section (1), the transferor can receive payment of the 
debt and give a valid receipt for such payment in spite 
of the transfer, unless notice in writing is given to the 
debior in the manner provided by section 131, and, 
consequently, the debts remain at the order and disposi- 
tion of the transferor until such notice has been given. 

. As regards the consent of the true owner (who is, of 
course, in this case the appellant company) to the debts 
remaining in the possession, order or disposition of the 
insolvent, it cannot be denied that they were in the order 
and disposition of the insoivent by the consent and 
permission of the appellant company up to the time 
when the company entered into possession of the pre- 
mises, and the question for determination is whether 
subsequently, and prior to the presentation of the insol- 
vency petition, the appellants effectually withdrew their 
consent. This question involves a consideration of 
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two cases which the learned Insolvency Judge has 
described as involving ‘“‘a painful ‘conflict of opinion 
between two eminent lawyers’’, but which, to my mind, 
are reconcilable, at any rate in relation to the facts of 
the present case. These are the cases of Rutter v. 
‘Evereti (1) and In re Neal, ex parte The Trustee (2). 
On a full consideration of the judgments in these cases, 
and the line of ea ee cases which were cited and con- 
sidered by Stirling ]. in Ruiter v. Everett (1), but which 
it is scarcely necessary for me to mention specifically, 
it appears to me that a principle 1s deducible therefrom 
which ought to be applicd in the present case. That 
principle is that in the case of trade debts the ordinary 
and appropriate method by which the true owner may 
terminate his consent to the debt remaining in the 
‘possession, order or disposition of the insolvent is by 
giving notice to the debtor, and the fact of no notice 
. having been given or attempted to be given is, where 
‘there is an opportunity of giving such notice, conclusive 
evidence of the consent-of the true owner; but the 
inference of consent arising from the omission to give 
nolice can be rebutted ifthe truc owner, within the time 
available to him, takes every possible step to terminate 
the possession, order of disposition of the insolvent, or 
if the failure to terminate such possession, order or 
disposition is not attributable to any fault on the part 
‘of the true owner. TI agree with my Lord, and for the 
reasons stated by him, that the appellant company did 


519 


1938 


BALTHAZAR 


OFFICIAL 
ASSIGNEE. 


DUNKLEY, J. 


not, prior to the preseniation of the insolvency ee . 


take the steps which were open to them within the time 
available to terminate the possessicn, order or disposi- 
tion of the insolvent. 

In regard to the third point, that is, whether the 
‘debts. were.in the order and disposition of the insoly ent 


{1) (1895) 2 Ch. 872. (2) 914} 2 K.B. 910. 
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under such circumstances that the insolvent was the 
reputed owner thereof, the question which I have found 
most difficult to answer is whether, in the case of debts, 
the reputation of ownership is not static, in the sense 
that when the insolvent has once acquired that reputa- 
tion it cannot be determined except by the withdrawal 
by the true owner of his consent to the debts remaining 
in the order and disposition of the insolvent. But it 
must be remembered that, for the purpose of section 
52 {2) (c) of the Insolvency Act, trade debts are “ goods”, 
and exactly the same principles are applicable in the - 
case of debts as are applicable in the case of chattels, 
although, in order to raise an inference of a certain kind, 
different facts may have to be established when the 
goods are debts than would have to be established if 
the goods were chattels. Furthermore, the question 
of reputed ownership has to be examined, not-from the 
position of the debtors of the insolvent, but from the - 
position of his creditors or possible creditors, by whom I 
mean persons who might be persuaded to give credit to — 
the insolvent by reason of the reputation of ownership 
remaining with him. When these considerations are 
borne in mind, it becomes clear that, although the - 
consent'of the true owner may not have been effectually 
withdrawn, yet the reputed ownership of the. insolvent 
may be determined. by a change of circumstances. 
This principle has been clearly enunciated by Lord 
Selborne in the passage from his judgment in Ex parte 
Watkins, In re Couston (1) which my Lord has quoted. 
In In re William.Watson & Co., Ex parte Atkin 
Brothers (2) Vaughan Williams L.J. said : 


“In our opinion it is essential before a Court can hold that 
one man’s goods are. to ‘be taken to pay another, man’s debts» 
because of the reputation’ of ownership of the bankrupt, that. the 


(1) 8 Ch, App. 520, 528. (2) (1904) 2 K.B. 753, 757. 
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goods should be held and dealt with by the bankrupt in such ca 


manner and under such circumstances that the reputation of Bauruazar 
eure eee & Son, 
ownership must arise "'; Labs 


v7. 
and further: “the inference of ownership by the | Tue 
OFFICIAL 


bankrupt must (observe, not might or might not) arise.” assronzs. 
See also In re Kaufman Segal and Domb, Ex parte The poxxrzy,y. 
Trustee (1). The material date on which this'reputation 

of ownership must exist is at the commencement of the 
insolvency, and I agree that, by reason of the action 

taken by the appellants after the afternoon of the 5th 
January, 1937, the circumstances were so changed that 

at the conunencement of the insolvency the facis were 

such as to exclude all legitimate ground from which 

those who had taken any means to inform themselves 

as to those facts could infer the ownership of these 

debts to be in the insolvent. 


APPELLATE CIVIL. 


Before Mr. Justice Baguley, and Hr. Fuslice Mosely. 


Mrs. NIEMEYER wv. E. M. MAMOOTI AND OTHERS.* 1938 


Amendment of pleadings—Delermination of veal queéslions tn coutroversy— iar, 10. 


Amendment necessary—Court’s obligation to allow amendmeni—Mortgage 
suit—Clain: on proniissory nofe and morigage ty deposit of title deeds— 
Promissory note defective—Amendment tc base clatiz. on original liability 
——-Defendant nol deprivcd of any defence—Civil Procedure Code, O. 6, 7. 37, 

If an amendinent of pleadings is necessary for determining the real qvestions 

in issue belween the parties arising out of the same transaction, and such 
_ amendinent is permissible under the Jaw, the Court must allow the amendment 
to be made. : 

Where .the plaintiff files a suit to obtain a mortgage decree and bases the 
claim on the promissory uote of the defendant and the deposit of title-deeds by 
him, and the promissory note, owing toa defcot, cannot be received in evidence, 
the Court can allow the plainlif to amend his plaini so as to base the claim on 
the original liability for which the promissory note was given, provided the: 
defendant is not thereby deprived of any defence he has as regards the claim. 

{1} (1923} 2 Ch. 89,94. 

* Civil First Appeal No, 93 of 1937 from the judgisent of this Court or the 

Original Side in Civil Regular Suit No, 234 of 1936, 
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. The suit in this case as originally framed was for money recoverable on the 
mortgage created by the ‘deposit of certain title-deeds, and when the amend- 
ment sought had been allowed it still remained a suit to recover money on the 
same mortgage created by the deposit of the same title-deeds, 

Sadasuk Janki Das v. Sir Kishen Pershad, 1.L.R. 46 Cal, 663 (P.C.); 
Sarafalli v. Makasukhbhai, 1.L.R. 57 Bom. 802, followed. 

Charan Das v. Amir Khan, LL.R. 48 Cal. 110 (P.C.) ; Hunoomanpersaud 
y. “Babooee, 6 M.LA. 393 ; Kisandas v, ‘Shilwant, 1.L.2,33 Bom. 644; Maung 
Shwe Myat v. Maung Po Sin, i.L.R. 3 Ran. 183; Raneudramohan v, Chanda, 
LL.R. 61 Cal. 433 ; Saral Chand v. Mohun Bibi, 1.L.R. 25 Cal. 371 ; Upendra 
Narain v. Janaki Nath Roy, 1.L.R. 45 Cal. 305, referred to. 

Beni Ram v. Ram Chandar, U.L.R. 36 All. 560; Payana Reena v. Palani- 
appa, 41 1.A. 142 ; Sitaram v, Chimandas, 1.L R. 52 Bom 640, distinguished. 


N. M. Cowasjee (with him Hormasji) for the appel- 
lant. Under the Civil Procédure Code the Court has 
wide powers of allowing amendments of pleadings. If 
for any reason a promissory note sued upon cannot be 
proved the plaintiff can always fall back on the original 
consideration, and ask to be allowed to amend his plaint 
accordingly. This is the decision of a Full Bench of 
the late Chief Court of Lower Burma. Maung Kyi. 
v. Ma Ma Gale (1). A Full Bench of this Court 
approved this ruling and held that an amendment of 
pleadings can be allowed at any stage of the proceedings 
where the sole result of a refusal would be to force the 
plaintiff to file another suit. Maung Shwe Myat v. 
Maung Po Ain{2). This was a suit on a promissory 
note the execution of which the plaintiff could not 
prove, and he was permitted to -amend the plaint so 
as to sue on the original consideration. It makes 
no difference that the defendant has not made any 
admission as to a pre-existing liability. See also 
Krishna Prasad Singhv. Ma Aye (3) and A Sarafalli y" 
Mahasukhbhai (4). | 

The amendment sought to be made does not alter 
the nature of the suit, or the relief claimed. The plain- 
tiff's claim is for a mortgage decree on certain property, 





() 10LBRS54 =. 3) LLR.14 Ran. 383, 
(2) LL.R. 3 Ran, 183, (4) LL.R. $7 Bom. 802. 
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rand that claim remains entirely unaltered by the 
amendment that is asked for. The question of 
limitation does not arise. The suit is in time so far as 
the mortgage decree against the property is concerned, 
and the amendment makes no difference as to personal 
liability if any. 


P.K. Basu (with bim Sulaiman and Ray) for the 
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respondents. A claim ona promissory note anda claim. 


on the original consideration are two distinct causes of 
action. Sco Saminathan v. Palaniappa(1). There the 
first suil-on a promissory note failed on account of 
miaicrial alicratien, and the second suit on the original 
cause of‘action was held not barred by reason of s. 34 
of the Cey lon Sie Procedure Code, which corresponds 
to Order 2,r.Z0f our Code. This shows that the 
causes of action are distinct, and it follows that an 
amendment capnot be allowed in the case under appeal. 

In Ma Shwe liga v. Maung Mo Hnaung. (2) it was 
laid down by their Lordships of the Privy Council that 
the Courts have been given wide powers of amendment, 
but “no power has yet been granted to substitute one 
cause of action in place of another.” 


[Bacutry, J. From the argument of counsel in 
Saiminathaz’s case it appears that in the Ceylon Code 
there is a definition of “ cause of action ’, whereas there 
is no definition in our Code. That may explain why 


they were treated as distinct causes of action.] 


Wo have not got the Ceylon Code. But counsel for 
the appe cliand contended that the definition of cause of 


action in the Ceylon Cede was wide enough to cover. 


-the original consideration and the claim on the promis- 


sory. nole as one cause cof action. But the argument . 


was not accepicd. 


fay 41 nA. 42, (Q) LL.B. 4$ Cal. $32. 
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_ [BacuLey, {. Was the case followed in India ?] 


| Yes. In-Beni Ram v. Ramchandar (1). It is 
also referred to by our High Court in Maung Chit v. 
Roshan & Co. (2). 

The mortgage claim is based upon the promissory 
note. There is no reference even to any original 
consideration. In the case of promissory notes 
consideration is presumed, and where, as in this case, 
the promissory note cannot be proved, the basis of 
the suit is gone and there can be no “original 
consideration.” 

Further the loan was stated to be made in 1922, 
So the question of limitation arises. There are no 
special circumstances as referred to in Charan Das 
v. Amir Khan (3). 

The plaintiff was given an opportunity by the trial 
Court to withdraw her suit and to tile a fresh one ; but 
she refused it, and so the amendment ought not to be. 
allowed, There is no reason why the appellate Court 
in this case should interfere with the discretion duly 
exercised by the trial Court under O. 6,r. 17 of the 
Civil Procedure Code. 

The plaint as originally filed stated that the promis- 
sory note was endorsed. to the plaintiff for valuable 
consideration and the title deeds handed over to her. 
This amounts to an assignment of a mortgage of - 
immovable property and must be effected by a regis- 
tered instrument. The plaintiff amended the plaint by 
stating that her agents had effected ‘the mortgage on 
her. behalf and endorsed the promissory note to her ; . 
and that for better security a registered transfer of the 
mortgage was made. “The learned Judge who first . 
dealt with this case and permitted the amendment was 


(1) LL.R. 36 All. 560. (2) I.L.R. 12 Ran. 500. 
(3) LL.R. 48 Cal. 110, 
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in error. An assignment during the pendency of the 
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suit does not help a plaintiff to complete an incomplete Nmusver 


‘cause of action. Smith v. Heptonstall (1) ; Jugal 
Kishore v. Chari & Co. (2). 


BaGcuLey, J.—This is an appeal by a plaintiff 
who filed a suit on the Original Side of this Court 
endeavouring to recover from certain heirs and legal 
representatives of two deceased persons, Khatiza Bibi 
and Ismail Eusoof Jeewa Karwa, monies which she 
said were due to her from them on a certain mortgage. 
Before any evidence had becn called it was found that 
the promissory note which, according to the plaint, 
forms an HIBOLIAHE g part of her cause of action could not 


be received in evidence because one of the stamps had - 


not been cancelied in such a way that it could not be 
used again. The plaintiff asked leave to file an 
‘amended plaint based on the original liability for 
which the promissory note had been given. The 
learned Judge was of opinion that the plaintiff should 
withdraw the suit under Order XXIII, Rule 1, in 
. which case he was quite prepared to give her permis- 
sion to do so with liberty to institute a fresh suit in 
respect of the subject matter of the suit. The plaintiff's 
counsel refused to accept the suggestion and insisted 
that leave to amend the plaint should be granted. 
The learned Judge, being of opinion that the plaint 
could not. be amended, dismissed the suit, and against 
_ the decree dismissing the suit the present appeal has 
been brought. 

The case is not an easy one io deal with, and there 
can be no doubt that the pla sntif has suffered much 
from her legal and Gindeeetal advisers. Nevertheless 
one must not allow one’s sympathy to get the upper 





(1) [1938] Ran. 6. (2) LL.R. 49 All, 599, 
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‘hand because it is a commonplace that hard cases 


make bad law. . ’ 
The original plaint as filed, it is admitted, is far from 
an accurate description of the facts that the plaintiff 
really wishes the Court to accept. It sets out that the 
two deceased persons executed a promissory note in 
favour of Messrs. Balthazar and Son, Ltd. and with 
intent to create security for repayment deposited with 
that firm certain title deeds. It goes on to say that 
the promissory note was endorsed by Balthazars to the 
plaintiff for valuable consideration, and the title deeds 
had been made over to her by them. It is admitted 
that this is entirely untrue, and that they had never 


endorsed the promissory note for valuable consideration. 


These words were presumably put in as catchwords 


regardless of their meaning. 


It was very quickly seen that on the allegations of 


this plaint the plaintiff was bound to fail, because a 


mortgage of immovable. property being an interest in 


immovable property could not be transferred for 


consideration by endorsement of the promissory note 
together with the making over of the title deeds. The 
plaintiff therefore consulted other lawyers and an 
amended plaint was filed. In this plaint it is set out 
that Balthazars were to the knowledge of two deceased 
persons acting.as agents for the plaintiff, and the title 
deeds were made over to Balthazars as plaintifi’s agent, © 
but as the plaintiff wished to file the suit Balthazars 
endorsed the promissory note to the plaintiff without 
recourse, and afterwards for better security the firm 
executed a. duly registered assignment. of this debt and 
security. This amended plaint was allowed to be 
filed by a former Judge of this Court. . Had the case of 
Smith v. Heptonstall (1) been reported before this 





(1) [4938] Ran. 6. 
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amended plaint was filed it would no doubt not have 
been accepted, because the duly registered assignment 
of the debt was made subsequent to the date on which 
the suit had been filed, and this case lays down that 


“Nothing arising after action brought can either create a new, 
or complete a then incomplete, cause of action entitling the 
plaintiff to any relief in that same then-existing suit.” 


The case reached the stage of hearing, but before 
issues were framed the learned Judge asked to see the 
promissory note, and he then discovered something 
which the defendants had not noticed, and that is that 
of the four stamps on the promissory note one was not 
effectively cancelled. The claim therefore, based as it 
was to a great extent upon this promissory note, was 
bound to fail. It was then that the plaintiff asked for 
leave to amend the plaint, and the plaintiff refusing to 
accept the offer to withdraw the suit with permission 
to file a fresh suit the case was dismissed. 

The first ground of appeal is that the learned 
Judge was wrong in holding that the stamp on the 
promissory note was not. properly cancelled. This 
_ground of appeal, I think, must fail, It is a simple 
matter of fact which has to be judged by the eye. The 
law says thatthe stamp must be cancelled so that it 
cannot be used again. The stamp in question has a 
little touch of ink on the extreme right edge. It is 
perfectly wellknown that people in tearing stamps 


sometimes do not keep to the oie perforation 


exactly, and a dishonest person could easily have 
iorn off this ee portion of pa ae x from the stamp 
and put it on a letter a 


on which would undoubtedly have 
been passed through the post. i is not without 
interest to observe that the four stamps on the 


promissory note are apparently 2 block out of a booklet 
i 


of stamps, becau se both the left hand stamps have had. 
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all the perforations cut off as sometimes occurs when 
stamps are bound up in booklets. This is mentioned 
merely as showing the way in which stamps with slight 
defects on their edges may honestly come to be used. 
On the other hand if this stamp had fallen innocently 
into the hands of an honest person with just this little 
purple blur on the right hand side, he might well have 
thought it was an unused stamp, and that somebody 
might have picked it up with an inky finger. Thisstamp, 
I think, is certainly not cancelled so that it cannot be 
used again, and the learned Judge was correct in finding. 
to this effect. The promissory. note therelore cannot be 
used in evidence. 
The step which the learned Judge proposed to take 
is provided for by Order XXIII, Rule 1. The Court. 
was satisfied that the suit must fail by reason of some 
formal defect, and had the course of action proposed © 
by the learned Judge been followed there could have 
been no difficulty about the case. It is obviously a 
case in which this course of action could have been 
properly followed. The plaintiff, however, wished to 
save expense and trouble. and wanted to amend this 
plaint. It may be remarked, incidentally, that so far 
from saving expense and trouble she has had to incur 
much more both of expense and trouble. The plaintiff's 
counsel wished the Court to take action under Order VI, 


Rule 17 : 


“The Court may at any stage of the proceedings allow either - 
party to alter or amend his pleadings in such manner and on 
such terms as may be just, and all such amendments shall be 
made as may be necessary for the purpose of determining the real 
questions in controversy between the parties.” 


The wording of this rule ‘begins with the see 
“ The Court may ” and had this type of wording been 
persevered in to the end of the rule I should have had 
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no hesitation in supporting the learned Judge’s order, 


529 


1958 


because it would show that the allowing or disallowing Ninaever 
of an amendment wasa matter within the Siseneton Mastoott, 


of the Court ; but the rule gecs on to say “all such p, 


amendmenis shallbe made . . . . “and this, I 
think, shows that it is not always purely a question of 
the discretion of the Judge, and, if the amendment is 
permissible under the law otherwise, then I think the 
Judge has no discretion in the matter but he has got to 
allow the amendment if it is necessary for determining 
the real questions in controversy between the parties, 
provided of course that they arise out of the same 
transaction. 1 think therefore that the learned Judge 
has not approached the matter from quite the right 
angle when he said it is a matter of the Court’s 

discretion, the discretion to be exercised on certain 

well defined principles. : 

Going on the learned Judge says that the first 
principle on which the Court has. to act is that 
the Court does not allow a party by amendment to 
raisc against his opponent a new case. It allows 
him to implement or to perfect some case that he 
has already pleaded, but in which fer some reason 
or other there is a defect. Looking at this one 
has to ask “what is the case which the plaintiff is 
trying to raise against. the defendants ” Her claim is 
that she is the mortgagee ; the two deceased persons 
‘owed her money and deposited with her agents title 
déeds with mtent to give her security over the property 
to which the title deeds related. That was her case 
originally when she sought to utilize the promissory 
note as evidence of the liability, and that is the case 
which she now seeks to. put up; but, being unable to 
prove the promissory note and so. make it evidence/of 
the debt, she seeks to prove some pre-existing liability 
which was really evidenced by the promissory noie. 

38 
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The second phacile which the learned Judge lays 
down is that for the purpose of doing justice the Court 
will endeavour to allow amendments in all cases where 
the opposite party can be compensated in costs. The 
present case is one of that nature. 

~The third principle which the learned Judge lays 
down is that the Court will not as a rule permit a party 
by amendment to take away from his opponent some 


‘legal right that his opponent has acquired. As authority 


for this he refers to Charan Das v. Amir Khan({1), a 


decision of the Privy Council. From this authority, of 


course, it is impossible to differ. 
The learned Judge goes on to say, after dealing with . 
other cases, 


“s Taking, therefore, as my guide the Privy Council case of 


Charan Das v Amir Khan (1) 1 have I think to apply the ordinary 
rule, namely, that I must not, except in very special circumstances, 


deprive a defendant cf a legal defence that- he may have 


acquired . ... .-. I feel, therefore, that I shall have in my 


discretion to refuse to allow an amendment in this case, That 
leaves me no alternative but to dismiss the suit.” 


Now, so far as I-can see, had the Jeaciiea Judge 


‘allowed theyamendment sought for instead of directing 
‘the plaintiff to file a fresh case, he would in no way 
‘whatsoever have deprived the defendants. of any defence 
‘which they could put up. The promissory note is dated 
‘6th September 1932. The suit was filed on 11th July 


41936, rather more than four years later.. At that time, 


therefore, the plaintiff was well within time for getting 


a decree against the property represented by. the title 
deeds, but. unless she could prove some fact which 
could save limitation she was too late for a personal 
decree for any possible balance. There is no direct 
allegation | pet forward for the purpose of saving | 





(i) (1920) LLR. 48 Cal. 110. 
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limitation, but in the particulars of the amount due, 
there is a statement that interest had been paid. up to 
‘ist October 1935. Such interest, presumably, would 
not have been paid earlier than Ist October 1935. If 
the plaintiff could prove the payment of interest made 
in such a way as to save limitation on Ist October 
1935, then on the date the suit was filed she was within 
time for getting a personal decree for any possible 
‘balance due after the sale of the property.. Otherwise, 
she could not get a personal decree under any 
circumstances. 

The sui was disrnissed.on Ist July 1937. At that 
dime had the plaintiff filed a new suit she would, as 
- before, have been in time. to get a mortgage decree 
against the property. If she were unable in any way 
to prove facts which would save limitation she was 
time-barred from getting a personal decree for any 


possible balance just as she was on J1th July 1936, 


Again, if she were in a position to prove the payment 
of interest on Ist October 1935 or any similar fact 
which would save limilation, on Ist July 1937 she was 
still in a position to geta personal decree for any: possible 
balance. In fact, so far as limitation was concerned for 
both the mortgage decree and the persenal decree for 
any possible balance she was in exactly the same 
position on ist July 1937 as she had been on Lith 
July 1 Sane Reo being the case I do not understand 


how the aid down in Charan Dasyv. Amir Khan 


{f£} can ae ae make it nec ‘essary to refuse leave to: 


amen 


x 
Gown in 
ed 


in order to avoid ae against the principic laid 
that case. it seems therefore to me that the 
i Judge. has not ae apprehended the actual 

facts in that he seems to think that he must follow 





Charan Das v. Amir Khag (ij, and refuse the plaintiff 


{Z} 6920} DUAR. 48:Cal. 310. 
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leave to amend the plaint, -because by so doing he 
would prevent the defendants from setting up a plea of 
limitation against a personal decree which had come. 
into existence between 11th July 1936 and Ist July 
1937. a 

- ‘The learned Judge seems to have had difficulty in 
dealing with the case of Maung Shwe Myat v. Maung: 
Po Sin {1), because he says he finds himself a little 
relieved at being able to distinguish the present case 
from that decision. In that case the plaintiff filed a. 
suit on a promissory note but failed to prove execution 
of it. The defendant while denying execution admitted. 
receipt of the consideration. No alternative cause of 
action based on the original loan was. pleaded in the: 
plaint. It was held that the plaint could be amended at. 
any stage by the addition of an alternative plea and the: 
plaintiff be given a decree on the original consideration.. 
This case is distinguishable from the present one. 
bécause in the present case nothing has been said in: 
any of the pleadings about any original liability. Both. 
plaints start by referring to the: two deceased persons. 
promising by their promissory notes to pay, and there 
is not in the present case, as there was in Maung Shwe 
Myat v. Maung Po Sin (1), any admission by the: 
defendants of a pre-existing liability. His attention: 
does not seem to have been drawn to Sarafallé: 
Mahomadali v. Mahasukhbhai Jechandbhai (2); The. 
headnote of this case is as follows : 


“In a suit brought on.a promissory note, it is permissible to- 
the Court at the trial or even in appeal to allow an amendment of - 
the plaint in order to entitle the plaintiff to sue in the alternative 
on the original cause of action giving rise to the consideration for” 


_ the note.” 


41) (1924) LL.R. 3 Ran. 183, (2) (1933) LL.R, 57 Bom. 802. 
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Tn this case on page 805 the Court added : 


“ Strong reliance is placed on the decision of Mr. Justice 


Blackwell in Burjorji v. Hormusji (1). The head-note in that case 
‘is: . 
‘Where a suit is brought on a promissory note, it is not 

’ permissible to the Court at the trial of the suit to allow 

an amendment in order to entitle the plaintiff to sue 

on the original cause of action on the loan,—that being 

a cause of action wholly distinct from the cause cf 
action based upon the promissory note.’ 

Now, we are not concerned with the question whether in 
‘that case the learned Judge was right or wroug in refusing leave 
to amend, but if the learned Judge intended to Jay down as @ 
proposition of law that in a suit on a promissory note an amend- 
ment claiming in the alternative on the consideration for the note 
should never be allowed at the trial, I think, with great respect 
.to the learned Judge, that his judgment cannot be supported.” 


It is further pointed out that the Privy Council case 
of Sadasuk Janki Das v. Sir Kishen Pershad (2) is 
authority for holding that in a case which was based on 
a hundi which has been dishonoured 
“It: would, of course, have been open to the plaintiffs, had they 
thought fit, to have framed their case in an alternative form, and 
to have sued both on the hundis end aliernatively upon the 
consideration.” 

Referring to this Beaumont C.J. says : 


“If two alternative and inconsistent claims can be combined. 


originally in the plaint, I see no reason on principle why they 
should not be combined at a later stage by amendment.” 


This Bench also referred to Afa Shwe Mya v. 


Maung Mo Hnaung (3), which was also referred to _ 


before us; but that case, in my opinion, has no appli- 
cation to the present case. The parties there had had 
business relations between 1903 and 1912. Maung Mo 
Hnaung sued Ma Shwe Mya for specific performance of 
a verbal agreement alleged to have been made in 1912, 


(1). (1931) 34 Bom. L.R. 643, (2) (1918) LL.R. 46 Cal. 663. 
(3) (£921) I-L.R. 48 Cai. 832. 
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and after losing the case the Judicial Commissioner in 
appeal made an order directing that he should be given 
liberty to amend so that he contd claim for payment of 
damages for breach of some other contract made in 1903, 
nine years earlier. That is obviously a case of which the © 
facts bore no possible resemblance to the present-case. 
_.. Liberty to amend has in certain cases been granted 
with the utmost freedom. For instance, in Saral 
Chand Mitter v. Mohun Bibi (1) a Full Bench of the 
Calcutta High Court allowed amendment of a very far 
reaching nature.. The plaintiff sued the defendant for 
an ordinary mortgage decree. The defendant pleaded 
that he was an infant at the time of the mortgage. The 
plaintiff was allowed to amend his plaint in such ‘a way 
as to convert the suit from a simple mortgage suit to a 
suit for recovery of money based on the plea that he 
had been induced to part with his money upon a ‘false. 
Bcatods The Bench stated 


“ The intention of the Legislature was. that, as far as’ possible, alk 


matters in dispute between the parties relating to the same 


transaction should be disposed of in the same suit.” 


In Hunoomanpersaud Panday v. M ussumat Babooee 
Munraj Koonweree (2) on page 411 occurs the passage : 


“The substance: and merits of the case are to be kept 
constantly in view.; that the substance and not the mere literal! 
wording of the issues is to be regarded ;.and that if, by inadver- 
tence, or other cause, the recorded issues do not enable the Court 
to try the whole case on the merits, an opportunity shouid ‘be 
afforded by amendment, and, if need be, by adjournment, for the 
Gecision of the real points in dispute.” 


In Upendra Narain Roy v. J anaki Nath Roy ey it 
is laid down: 


- “ The Court being desirous of getting at the true ie will 


allow an amendment subject to the three chief conditions + : that. 


wo (1898) LL.R. 25 Cal. 371. (2) (1856) 6 MLA. 393, 
7 "aia (1917) LL.R.45 Cal 305. 
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there is good faith on the part of the applicant ; pcssibility of 
amendment without such prejudice to the other party as cannot 


be compensated by costs ; and, lastly, that the amendment is not 
such as to turn a suit of one character into a suit of another * 


character.” 


Now, in the present case, there is, I think, no 
_ suggestion that the plaintiff did not act in good faith. 
There can be no prejudice to the other party such as 
cannot be compensated by costs, and the suit as 
originally framed was for money recoverable on the 
mortgage created by the deposit of certain title deeds, 
and if the amendment sought is allowed it will still 
remain a suit to recover money on this mortgage 
created by the deposit of the same title deeds. 

A case in some respect similar to the present one 
in which permission to amend was not allowed is 
reported in Sitaram Krishna Padhye v. Chimandas 
Fatehchand (1). This was a suit on three hundis. 
It was decreed against one of the defendants who 
appealed, and after the appeal had been heard the 
respondent's counsel asked for leave to amend by 


pleading in the plaint an alternative claim for moneys 


lent. Marten C.J. who delivered the first judgment 
said : 


._ “To my mind it would be wrong at this stage of the case to 
allow the plaintiffs to introduce an entirely new and. different 


cause of action, which would require extensive amendment of the 


pleadings, which would require a new trial, and which would 


involve quite different considerations and quite different evidence: 


from that which were before the learned trial Judge.” 


A case of this nature is obviously very different from 


the present.case.in which, so far, there has been no 
trial at alland no evidence led. 

Another case Hamilton v. The Land Mortgage 
Bank of India (2) seems to me to be a doubtful authority 





(1) (1928) LL.R. 52 Bom. 640. _(2){1883) LER. 5 All. 456. 
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in view of the subsequent rulings in Sadasuk Janki 
Das v. Sir Kishen Pershad (1) and Saral Chand .Mitter 
v. Mohun Bibi (2). Tapiramv. Sadu (3) which states 
that the amendment of a plaint isin the discretion of 
the Judge, and is not the right of the suitor, seems to 
meno longer applicable in view of the wording of 
Order VI, Rule 17, which says that all such amendments 
shall be made as may be necessary. This case was 
decided under a former Code. Order VI, Rule 17 is 
new. The imperative character of the last sentence of 
the rule is dwelt on by, Bachelor J. in Kisandas 
Rupchand v. Rachappa Vithoba Shilwant (4) on 
page 649. 

On behalf of the respondent great stress is laid 
upon Payana Reena Saminathan v. Pana Lana 
Palaniappa (5). This was not a suit in which any 
question of amendment of plaint arose. It arose under 
the following circumstances : _ . 

_ Aand Bhad some disputes which were referred to. 
arbitration. The arbitrators made an award directing © 
payment of a certain. amount of cash and the giving of 
two promissory notes. The cash was paid and the 
two promissory notes were handed over. A suit was 
brought on the promissory notes. The defence was 
raised of material alteration and the suit was dismissed. 
It was held by ihe Privy Council in nage 2 
Subsequent suit 


iti is evident that a claim on the promissory notes and aclaim for 


the amount found due under the award and for which payment 


‘was provided by the agreement are not the same cause of action, 
but are in truth inconsistent and mutually exclusive causes of 
action. So long as the notes were ence: there was no , 
right of action otherwise than upon the notes.” 


{1}(1918) LLL.R. 46 Cal. 663. (3} (1896) L-L-R. 21 Bom. 570. 
(2) (1898) LL.R. 25 Cal. 3715 - (4) (1909) LL.R.33 Bom. 644, 
(5) (4913) 4 at EAL 142, 
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It is obvious from this that if amendments were allowed 
in the present case the plaintiff would be going back 
frora her suit based in part on the promissory note to 
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or liability, and this ruling of the Privy Council is 
quoted as showing that the causes of action being 
different an amendment cannot be allowed changing 
the cause of action. The point in issue in this case, 
which was a case from Ceylon, was whether section 34 
of the Ceylon Civil Procedure Code, which corresponds 


in every way with our Order II, Rule 2, barred a second” 


suit on the consideration for the promissory rotes, and 
it appears from what is said in the arguments that the 
Ceylon Civil Procedure Code has a definition of “ cause of 
action ”, and we have no definition of “ cause of action ”; 
so it is possible that this is not an authority which is 
absolutely binding in Burma. Be that as it may, it 
seems to me that, having regard to Sadasuk Janki 
Das v. Sir Kishen Pershad (1), if a plaintiff is entitled 
to sue in the alternative form in that case, both upon 


the hundis and in the aliernative upon the pre-existing 


‘consideration, then, for the purposes of Order II, 
Rule 2, as applied in Payana Reena Saminathan v. 
Pana Lana Palaniappa (2), he is suing in one suit 
‘in the alternative on two different causes of action. If 
two causes of action can be combined in one plaint it is 
difficult to see, as mentioned in Sarafalli Mahomadali 
v. Mahasukhbhai Jechandbhai (3), why the plaintiff 
Should not amend his plaint so as to make it one based 
on two alternative causes of action ; and it must be 
remembered that Order VI, Rule 17, does not refer 
to any cause of action at all but refers to “ the real 
quéstions in controversy between the parties’, though 


(1) (1918) LL.R. 46 Cal. 663. (2) (1913) -41 LA. 142. 
. (3) (1933) LL.R. 37 Bom. 802. 
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I would hold that these questions in controversy must” 
arise out of one and the same transaction. 

The respondent also refers to Kishan Narain v. 
Pala -Mal (1) This is also a case under Order II, 
Rule 2, and it does not appear to me to be particularly 
apposite. The plaintiff had a mortgage and the interest 
being unpaid he sued for the interest alone. A clause 
of the mortgage deed said that if the interest fell into 
arrears beyond six months the mortgagee had a right to 
realize the whole principal and interest by a suit on the 
mortgaged property. It was held that as there was no 
independent obligation to pay the principal and the 
interest, a suit having been brought for part of the 
claim which could then be realized on the mortgaged 
property barred a subsequent suit for. the remainder of 
the principal money. 

Beni Ram v. Ram Chandar (2) is to the same 
effect as Payana Reena Saminathan v. Pana Lang 
Palaniappa (3) and follows it. 

In the judgment the learned Judge deals at some 
length with Ranendramohan Tagore v. Keshabchandra 
Chanda (4). This is a case in which a promissory 
note which was sued upon proved to be improperly 
stamped and therefore inadmissible in evidence, and 
leave to amend was. sought for and given, but the lower © 
appellate Court thought an amendment should not have 
been allowed and dismissed the suit.. It was held 
on second appeal that the ‘trial Judge. was right in: 
allowing the plaint to be amended. The main 
point | in which the case is differentiated from the 
present case by the learned trial Judge is that in that 
case all the facts leading up to the execution -of the » 


promissory note were. pleaded in. the original plaint, — 


and in the present case they are not pleaded. I regret: 


(1) (1932) 50 La. 155. (3) (1913) 41 £4,142. 
(2) (1914) LL.R. 36,AlL560. (4), (1934) LL.R. G4 Cal. 433, 
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I am unable to attach the same importance to this point 
of pleading as was attached by the learned trial Judge. 
Sloppiness in the pleadings is the last thing I wish to 
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encourage. Irrelevant and undue prolixity in pleadings pygorey, J. 


is also to be discouraged, and, strictly speaking, if a 
suit is brought on a promissory note, all that it is 
necessary to set out is that the defendants by their 
promissory note promised to pay and they haved failed. 


In the case of a promissory note consideration is. 


presumed and itis for the defendant, if execution is 
proved, to prove that there was no consideration. 
When there is no reason to suppose a priori that the 
question of consideration will ever come to be raised 
T can see no good reason why parties filing suits based 
on promissory notes should, in the plaint, set out the 
consideration for promissory notes. As I have said, 
consideration is assumed. The mere existénce of the 
promissory note in the case, therefore, prima facieimplies 
that there was consideration for it, and until and unless 
the question of consideration becomes of interest, I see 
no reason why the plaint should be burdened with long 


details of how the promissory note came to be executed. 


When the question of consideration becomes of interest, 
then, and then only, is there any reason for the plaintiff 
to set forth what the consideration was ; so it seems to 
me that in Ranendramohan Tagore v. Keshabchandra 


Chanda (1) the plaintiff really was allowed to benefit 


by the fact that he had introduced a certain amount of 
irrelevant details into his pleadings. 

In Mulla’s Civil Procedure Code, in the commentary 
on Order VI, Rule 17, at page 501, the matter is 


summed up: 


“The general rule.is that any amendment allowed must be 
such as is either raised in the pleadings, or is consistent with the 


- (1) (1934) LL.R. 61 Cal. 433. 
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case as originally laid, and that the state of facts and the equities © 
and ground of relief originally alleged and pleaded by the plaintiff 
should not be departed from.” 


A reference is made to Eshen- Caandoe Singh v. Shama- 
Churn Bhutto Koilaschunder Singh (1). 
. In the present case the suit has been on a mortgage 


- from the beginning, and the relation of the mortgagor 
and mortgagee existing between the plaintiff and the 


two deceased persons, now represented by the defen- 
dants, is certainly set-out by the plaintiff. The amount 
of the money due on the mortgage is.the same and the 
property mortgaged is the same. The transaction, in 
fact, is the same in the original plaint as in the 
amendment which the plaintiff seeks.to make. It is 
merely a question of whether the liability which forms 
part of the mortgage was evidenced by the promissory 
note or in some other way. 

The learned Commentator deduces from the general 
rule three other rules. 

The first is that 


“where a plaintiff bases his claim upon a specific legal relalion 


alleged to exist between him and the defendant, he may not be 
allowed to amend the plaint so as to. base it on a different legal 


' relation.” 


This rule is certainly not offended against in the 
present case, and it was certainly stretched a long way 
in Saral Chand Miiter v. Mohun Bibi (2). The other 


‘two rules which are set out in this place do not apply 
to the present case. 


For these reasons | think the suit should not. have 
been. dismissed but the plaintiff should have been 
aliowed to amend the plaint on the following lines : 

The first paragraph would have to be amended so.. 
as to omit reference to the promissory note, and to set 





(1) (1866) 11 MLA. 7. (2) (4898) L.L.R. 25 Cal, 371. 
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out the existing liability, if any, which the two deceased 
persons owed to the plaintiff. 

Paragraph 3 would have to have omitted from it all 
references to the transfer alleged to have been made 
subsequent to the date on which the suit was filed and 
_ the amount due might require to be.aitered. 

The trouble having arisen from errors on the 
plaintiff's side the amendment will only be allowed on 
payment of costs and I think the fairest order for costs 
would be that the defendants be paid the sum of 
Rs. 340 as costs as directed in the decree under appeal 
up to the time from which the case starts again on the 
amended plaint. Costs in this Court would include 
advocate’s fee fifteen gold mohurs. If the defendants 
are in the event successful they will get costs in this 
Court from the plaintiff. If the plaintiff is in the event 


successful they will be added to the money due on the 


mortgage. 


MOsELY, J.—I agree. 


Sat 
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APPELLATE CIVIL. . 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr. Justice Spargo. 


J. E. SOLOMON 
‘ v. 
THE OFFICIAL ASSIGNEE AND ANOTHER.” | 


Chance of receiving gratuity by employee—Empfloyer’s discretion—Transfer of 
the chance—Spes successionis—‘‘ Possibility of alike nature” not ejusdem 
generis witk expectation of succession—Municipal ertployee—Transfer of 
expected gratuity from. Cor. poration—Insolvency of employee—Assignment. 
of book-debts—City of Rangoon “Municipal Act, s. 239 (wi) (1); Sch. I, 
Chap, XIV, Rules 3, 4, 9-Transfer of Property Act,s.6 (a). a 

Section 6 (a) of the Transfer of Property Act forbids not only the transfer of 
mere possibilities dependent on the hope of succession to the estate or part of 
an estate of a deceased person but also of all possibilities of a like nature, The 
words ‘possibility of: a like nature” are not cjusdem generis with the 
expectation of succession but refer to a similar kind of possibility, It is not the 
circumstances in which the chance arises which sanction or forbid its transfer, 
but the inherent qualities of the chance itself. 

Under Rules 3, 4and 9 of Chap. XIV of Sch. I, made under s. 239 (vi) (Up of 
the City of Rangoon Municipal Act, the Corporation has an absolute discretion 
to grant an employee a gratuity on his retirement, and in the event of his'death 
before retirement to pay, in its discretion, the gratuity or any lesser sum to any 
of the dependents of the employee. 

A “class A employee” of the Municipal Corporation of Rangoon,, after a 
Féconimendation by the Finance Committee to the Corporation to grant him a 
gratuity of a certain sum on his retirement, which was due some time later, 
purported to transfer on the 29th May 1935 all his rights in the gratuity to one 
of his creditors as security. Onthe 4th June 1935 the Corporation. sanctioned’ 
the recommendation of its Finance Committee. : On the 9th April 1936 the 
employee was adjudicated insolvent. The gi ae to the creditor was 
challenged. : 

Held, that the expected gratuity was a mere ses within s. 6 (a) of the 
‘Transfer of Property Act, and its assignment: was void as against the general 
body of creditors. 

Aumanchi v. Sanyasi, 48 M.L.J. 598; Balmukand v. Tula Ram, 1.L.R. 50 
“All, 3943 Puncha Thakur v. Bindeswari, LLR..43 Cal. 28; Sukh Lal v. 
Bishambhar, LL.R. 39 All. 196, referred to. 

Ma Yait v. Official Assignee, LLL.R.8 Ran 8, distinguished. 

‘This hope of a gratuity is different from a.tradesman’s book-debts which 
are a necessary incident of every business which i is conducted on a credit basis, 





oe * Civil Misc. Appeal No. 2 of 1938 from the order of this ‘Court on the 
Original Side in Insolvency Case No. 85 of 1936, 
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and a mortgage of future book-debts operates as an equitable assignment which 
fastens on the property when it comes into existence. 

Baldeo v, Miller, 1L-R. 31 Cal. 667 ; Collyer v. Isaacs, 19 Ch.D. 342; 
Holroyd v. Marshall, 10 H.L.91; Low v. Singha, LU.R. 59 Cal. 1372; Misti 
Lal v. Mozhar Hossain, 1.L.R. 13 Cal. 262; Tailby v. The Official Receiver, 
13 A.C. 523, referred to. 


. The order of the Insolvency Judges in this case is as 
follows : 


BravunD, J.—I have already disposed of the application of - 


Mrs. Evans in respect of the sum of Rs. 10,053-11-0, representing 
the balance of the insolvent’s “ gratuity” sanctioned by the 
Municipal Corporation of Rangoon on the 4th June 1935. .I have 
set out the facts relating to that gratuity in the judgment I. have 
to-day delivered upon that application and I do not propose to 
repeat them.. 

This application is in respect of the same sum and is by the 
transferee of an alieged mortgage thereon created in favour of a 
certain Mrs. R. A. E. Aaron by a deed dated the 29th May 1935. 
The mortgage deed is produced and turns out to be in form an 
English mortgage of the old type assigning to the mortgagee all 
the mortgagor’s rights in the zratuity in question subject to a 
proviso for redemption and re-transfer. This mortgage was 
subsequently transferred by a deed of the 2nd September 1935 to 
the present applicant. 

I do not think that I need refer to the Satirhaendin deed 
in detail except to} observe in: passing that~it contains an 
inaccurate recital where it recites that ‘‘the borrower is.entitled 
to. receive from the Municipal. Corporation. of Rangoon a sum 
of Rs. 24,000 by way of gratuity for his services.” That, 
on the.29th May 1935, whichffis the date of the mortgage, was 
quité. inaccurate because at that date ali. that existed was 
a mere- recommendation by the Finance Committee that 
‘Mr. Latimour should be given a gratuity of that amount, which 
recommendation had not yet comé before the Committee of the 
Corporation to be sanctioned. At that date, therefore, there was 


nothing in existence except a mere recommendation by the. 


Finance Committee which might, or might not, materialize into an 
aciual - gratuity. Even if the recommendation did eventually 
mature into an actual gratuity,,there was no certainty whatever on 
the 29th May 1935 that that gratuityfwould be one cf Rs. 24,000. 
It might be more or less, according to the view of the Committee 
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of the Corporation. Neither do I think that it is in the least~ 
material to this case to consider what the “ probabilities ” were, 
I should concede at once that it was very likely on the 29th May 
1935 that Mr, Latimour would get his gratuity and that its amount 
would eventually turn out to be Rs. 24,000. 

It is obvious, then, that at the date of the morigage—the 29th 
May 1935—the mortgagor had no title to, or any rights or interest. 
in, the gratuity. He had a mere expectation of getting a gratuity. 
Under the City of Rangoon Municipal Rules, Chapter XIV, page 
151, the granting of a gratuity to an employee on retirement is a. 
matter at the absolute discretion-of the Corporation and, as I have 


already said, on the 29th May 1935 there existed a: mere 


“recommendation” fcr the granting of such a gratuity by the 
Finance Committee of the Corporation, It was not sanctioned by 
the Corporation until the 4th June. ~ . 
Those, therefore, were the chicamptances in which the 
mortgage came into existence. 
Now, turn to section 6 of the Transfer of Property Act, 1882. 
It reads : 

6. ‘‘ Property of any kind may be transferred, pore as - 
otherwise provided by this Act or by any other law for the time 
being in force. 

(a) ‘The chance of.an- hele apparent succeeding to an estate 
the chance of a relation obtaining a legacy on the 
’ death of a kinsman, or any other mere possibility af 
a like nature, cannot be transferred.” . 
The question,.and, to my mind, the whole. question, in this 


case turns upon whether the mortgage deed of the 29th May 1935 


constitutes a transfer of a “ mere possibility ofa like nature.” | 


within the meaning ef section 6, sub-section (a) of the Transfer of 


Property Act. If what was purported ie be. transferred. by ne 


; - deed ofthe 29th. May was in fact such “‘ a mere possibility. ” 


contemplated by section 6, sub-section (a), then it- seems to me 
that, as-an assignment, there can be no question but that it failed. 


- And, if it failed, then.there is no equity to put life into it again. I 
“have added that there is no equity to revive it because it is, as I 


understand, expressly conceded by Mr. Rafi on behalf. of the 
petitioner that once this assignment is brought within the meaning 
of section 6 (a), it cannot thereafter be affected by any equity at - 


all. ‘That he concedes and indeed, if I may say so, it appears te 


be supported by the authorities so far as they go in this country. 
Under English law: it might have been otherwise. But 
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it appears to have been concluded in the case of Sumsuddin 
Goolam Husein v. Abdul Husein Kalimuddin (1) that, once a 
transaction falls within the mischief of section 6 sub-section (a), 
then there is no equity to revive it as a mere contract or 
agreement in equity to transfer. That also appears to have been 
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the view taken by the Judicial Committee of the Privy Councilin Braunn, J. 


the case of Annada Mohan Roy v. Gour Mohan Mullick (2). 1 
have, therefore, to deal with this-case upon the admitted footing 
- that, if this transaction falis within section 6 (a), then there is no 
equity to revive it again. On the other hand, should this transac- 
tion not fall within section 6 (a) then, as far as I can see, there can 
be no possible impediment to its taking its full effect. That is 
why 1 have said in the earlier part of this judgment that the only 
real question appears to me to be whether this is such a “ mere 
possibility as falls within sub-section (a) of section 6. I took 
therefore, more closely at the section. 

It has to be observed that the section starts by saying that 
“ property ” of any kind may be transferred and then preceeds to 
make an exception in two specified cases. Both of those specified 
oases are cases of mere possibilities and, somewhat surprisingly, 
therefcre, it would seem to be an implication of this Act that, but 
for any express statutory prohibition, mere possibilities can ‘be 
regarded as “ property.” That is, of course, somewhat startling. 
And the curious nature of the early part of section 6 has not escaped 
Sir Lawrence Jenkins in the case of Sumsuddin Goolam Husein v. 
Abdul Husein Kalimuddin (1) to which I have already referred. 
The section proceeds, however, to provide “ otherwise” in two 
specific casés and in another class of case which ‘is described by 
the words “any other mere possibility of alike nature.’ The 
specific cases given are, first, the chance of an heir apparent 
succeeding to an estate, and, secondly, the chance . of a relation 
obtaining a legacy on the death ofa kinsman. It is, of ‘course, 
clear that in each of those cases there is but a.“ mere possibility. ” 


‘There then come the material words “or any other mere . 


possibility of a like nature.” I frankly concede that, if it-be the 
‘real intention of this sub-section to include mere possibilities of 
all kinds, then there at first sight appears to be no’ necessity for 
the words “ of a like nature.’ Going even further, it would have 
been still more appropriate had the draftsman ‘merely excepted 
possibilities of all kinds without giving confusing illustrations. 





(1) 1906) LL.R: 31 Bom, 165, 472, (2) (1923) 1.-L.R. 50 Cal. 929, 
39 
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Mr. Rafi, who has argued this case in his usual capable way, has 
strongly pressed me to hold that the other mere possibilities 
contemplated must be mere possibilities so strictly ejusdem &eneris 
with the case of an heir apparent or of a hopeful relation expecting 
a legacy that every case, in order to fall within this section, must 
arise out of an expected succession or inheritance of some sort. 
I have been frankly impressed with that argument. But it is not 
one which, upon a reasonable reading of the sub-section, I find 
myself able to accede to. What I think section 6 sub-section (a) 
really does isto exclude all merely speculative possibilities in 
which there can be no certainty at all as to whether aflything will 
materialize or not. To put it shortly, to exclude mere “ spes ” of 
all kinds. If that be the correct view, it is not I think in any way 
stretching the language of the statute to construe it as meaning 
“ any other ‘ such’ possibility”, ; thatistosay “any other possibility ” 
where, as in the case of an heir apparent and.as in the case 
of a hopeful relative, there can, in the nature of things, be nothing 
but a mere speculation whether any benefit will result or not. 
The words “ of a like nature” in my view mean,: not that the 
possibility must be a possibility arising out of circumstances similar 
to those expressed in the statute, but that the possibility must be 
of “ a like nature ” in the sense that, as in the preceding illustra- 
tions, it must be a mere chance. That, I think, is the true reading 
of the statute. To put it in another way, the similarity of the other 
possibilities to those expressed in the section must lie, not in the 
circumstances out of which they respectively arise, but in their 
character as merechances. AsI have said I have not reached that 

. conclusion with out some anxiety. mee 

Most. of the decisions which have arisen directly under this ~ 
section, have; in fact, turned upon cases of succession or inherit- 
ance of some kind and-kave. therefore fallen within the express 
words of the earlier part of sub-section (a). But it has seemed to 
me that if I-can find authorities, reported authorities of Indian 
High Courts, in which a question under section 6 sub-section (a) 
has arisen in the case of expectations other than those arising out. 
of succession, then those cases, whatever the actual decision, are: 
authorities for enabling me to take the view at least that other 

- High Courts have not construed the words “ofa like nature”: 
in the. limited sense for which Mr.. Rafi contends. I have, 
accordingly, searched the authorities, with the assistance, of course, 
of the learned advocates before me, and I find that there are a 
number in which the High Courts of India bave considered 
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section 6 sub-section (a) in relation to possibilities other than 
those specific ones which are referred to in the section. 

In the first place, in the case of Aumanchi Auryaprabhakara 
Rau v. Gummudu Sanyasi (1) I find such a question. The 
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such a case as that concerned in any way any question of succes- 
sion or inheritance. But yet I find.that the learned Judge of the 
Madras High Court who dealt with the matter expressly refers to 
section 6 (a) of the Transfer of Property Act. He says this : 

“ It is quite true that if the land had been enfranchised at 
the time of the contract, it would have been transferred 
without offending against Madras Act III of 1895, but 
when the parties entered into the contract, there was 
no certainty that the land would be enfranchised, or 
even if so enfranchised, that it would be enfranchised 
inthe name of the contracting party. He was no 
doubt expecting that it would be so done and agreed 
to transfer his interest in the property when the event 


had taken place. Thiscannot be said to be more than’ 


a transfer of his expectation and as such would offend 

against s. 6 of the Transfer of Properiy Act . . .” 
I am not of course concerned with whether that decision is 
right or wrong: What I am concerned with is the fact that the 
learned Judge of the Madras High Court was prepared to decide 
‘the case under section 6 (a), as the headnote shows. 

In the case of Puncha Thakur v. Bindeswari Thakur 42) 1 find 
asimilar case. That was acase of a purporied transfer of the 
right to receive offerings from pilgrims who resorted to a certain 
temple or shrine. That again, I point out, has not. the remotest 
connection with succession of any ‘kind and it was contended 
there that such a piece of property as a right to receive offerings 
was not transferable. The important thing to observe is that it 
avas argued that it was not transferable because of section 6 of the 
Transfer of Property Act. That case came before a Bench of two 
Judges of the Calcutta High Court tke first of whom [though he 
does not refer in terms to section 6 {a)] acite obviously based 
himself upon it. He says at page 33 : 
ass “ The income arising from them is uncertain sd indefinite, 

and an income from such a right is not transferable 
under the Transfer of Property Act.” 


(1) 48 Mad. LJ. 598. — ) (1915) IL.R. 43 Cal. 28, 
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It is quite true it does not in terms mention sub-section (a) of 
section 6 but from the judgment of Mr. Justice Coxe it is 
abundantly clear that the argument turned. on section 6 (a). He 
says: 

“T agree. It appears to me that the chance that future 
worshippers will give offerings to the temple is a mere 
possibility within the meaning of section 6, clause (a) 
of the Transfer of Property Act.” 

I think that in that short passage from that ee Judge’s 
judgment the clue to the whole judgment is to be found. 

_ Again, in the case of Sukh Lal v. Bishambhar (1) a similar 
question arose. That also was a case of a purported mortgage 
by:a Brahmin of the right to receive offerings in his professional 
capacily. There, again, the question turned upon whether that 
right was a mere possibility under section 6 (a) of the Transfer of 
Property Act. It was decided by a Bench of two Judges cf the 
Allahabad High Court who observed thus : 

“ Section 6 of the Transfer of Property Act has been adobe 
to us, and it is said that this so-called right of Niadar 
was at besi-a ‘mere possibility’ within the meaning of 
clause (a) of that section, and that the ‘mere possibility ’ 
was incapable of being transferred.” 

As I have said-I am -not concerned with the actual result of 
these decisions because in that particular case the decision was 
that it was not affected by section 6 (a). What I am concerned 
with is that the learned Judges of the Allahabad High Court were 
content to try it, whatever their decision, as a matter which fell 
to be considered under section 6 (a). It was never argued in any 
of these cases that such a possibility was automatically excluded 
from the purview of: section 6 (a). 

In the case of Balmukand v. Tula Ram (2) exacily the same 
question arose before: the. same Court with the same result. . 
There, again, it was never suggested by the learned Judges of that. 
Court that the possibility in question was one to which sub-section 
(a) of section 6 might not be applicable. There is, therefore, 
substantial support, I am glad to say, for the view that section 6, 


“sub-section (a), of the Transfer of Property Act is-not:so limited. 
in its application as Mr. Rafi would have me construe. 


It is fair. I think, to point out one passage which Mr. Rafi has: 
referred me to in an unauthorized report of a case dealing in 





(i) (1916) 1.L-R, 39 All. 196. (2) (1927) 4LR. 50 All, 394. 
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express terms with the words “ of a like nature.” I should not 
ordinarily permit references to be made to unauthorized reports. 
I do so in ‘this case because it is the only one to which I have been 
referred in which the actual meaning of the words “ of a like 
nature” in this context has been expressly dealt with. The case 
in question is that of Pusapati Venkatafathiraju v. Vatsavaya 
Venkata Subhadrayyainma Jagapati Bahadur Garu (i). The 
_relevant passage is at the bottom of page 572. The learned Judges 
of the Madras High Court are reported to have said : 
“Apart from the general rule that portions of the same 


section must be construed ejusdem generis with the rest 


‘of the section, there is a clear indication in the words 
‘of a like nature’ that the possibility must belong to 
the same category as the chance of an heir-apparent or 
the chance of a relation obtaining a legacy.” 
With great respect to those learned Judges I agree with that 
definition of the meaning of that clause. But this seems to me to 
be an authority contrary to the view expressed by Mr. Rafi. I 
quite agree that the possibility must belong to the same 
category as the chance of an heir-apparent. But, as I have 
previously tried to express it in this judgment, the category 
to which the possibility must belong is the whole category of 
possibilities affected by mere chances and not only the category of 
possibilities relating to successions. That, I am convinced, is the 
true meaning cf these words. 

I cannot end this judgment without making a short reference 
to a number of other cases to which Mr. Rafi has referred me. 
Those cases, except one, refer to transfers of crops when they 
grow. In those cases it has been held over and over again that 
there is nothing to prevent an agreement to assign an indigo crop, 
or some other kindof crop, when it has grown... It is argued by 
Mr. Rafi that the growth of an indigo crop is just as- much a mere 
possibility as that the benefactions of a testator may fall to any 
particular person. Ido not take that view. The growth of a crop 
this year or next year, though I agree that it may, in a sense, be a 
possibility is not, in my. opinion, a mere possibility of the same 
kind as the two specific:instances given in section 6 (a). It-is not, 


I think, a possibility falling within that category of chances which | 


is defined by section 6 sub-section (a). I do not think those 


authorities help this mattér at all, particularly in the face of those 


(1) 47 1.C. 563. 
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to which I have more particularly referred. Neither do I think 
that the more recent case relating to a floating charge of 
H. V. Low & Co., Lid. v Pulinbiharilal Singha (1) is of any 
assistance in the present circumstances. ~ : 

There is one other matter to which I must refer. With his. 
concluding words of this case Mr. Rafi endeavoured to introduce 
a letter said to have been written by Mr. Latimour to the Corpo- 
ration of Rangoon at some date in January 1936 and he expressed . 
the intention, if all else failed, of setting up that letter as a transfer 
or assignment in itself of the gratuity in question. Nota word of 
that is mentioned in the petition herein, nor in any affidavit, nor, 
indeed, at any time, untikas I say, the conclusion of the case. I 
think I should be doing an injustice if I allowed him to raise it at 
this stage on this petition. 

I propose, accordingly, to make a declaration in the ficilowi ing 
terms, namely, that the Petitioner, Mr. J. E. I. Solomon, is ‘not, by 
virtue of the assignment to him dated the 2nd day of September 
1935 of the rights of Mrs. R. A. E. Aaron under the deed dated 
the 29th May 1935, a secured creditor in réspect of any monies 
now owing to him. Upon the view I have taken, the petitioner 


-has failed. 


Mr. Ray has represented the general body of creditors and he 
is, I think, entitled to his costs. I shall therefore allow him his 
costs to be paid by the petitioner and I assess them at seven gold 
mohurs. The Official Assignee has taken no part in the argument. 


The creditor appealed. 


Horrocks for the appellant. The words “mere 
possibility of a like nature” in s. 6 (a) of the Transfer 
of Property Act are ejusdem generis with the expectation 
of succession to an estate ora bequest. If the Legislature 


_ intended to prohibit transfers of all kinds of possibilities 
it would not have specifically set out the two kinds of 


spes arising from succession to a deceased pérson’s 


~ estate. In Ma Yait v. The Official Assignee (2) the 


Privy Council held that a settlement of a contingent 


interest ia property made in favour of certain children 
was valid. Two of the cases cited by the Insolvency 


(1) (1932) I.L.R. 59 Cal. 1372. (2) LL.R. 8 Ran. 8. 
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Judge are clear cases of spes successionis, whilst the other 
-cases fall within one or the other sub-clauses of s. 6, 
especially the one against public policy. None of these 
cases has any resemblance to the present case. 

The gratuity payable by the Corporation to the 
employee in this case was not in the nature of a spes 
successionis at all, and the hope or chance of obtaining 
it at the date of its transfer was as good as, or even 
better than the hope of a tradesman to obtain his book- 
debts. Once the Corporation had sanctioned the 
gratuity they could not get out of it. The amount of 
the gratuity could be calculated and determined with 
reference to the rules laid down therefore, but a trades- 
man cannot say what book-debts he is going to have. 


No appearance for the Ist respondent. 


C. K. Ray for the 2nd respondent. A statute is 
only the will of the Legislature and must be interpreted 
according to the ordinary rules of grammar, and words 
must be given their ordinary meanings. The word 
“ possibility” in s. 6 (a) is used in conjunction with 
“chance”? and must mean something apart from or 
more than mere chance. It means “ possibilities ” in 
general. A chance is a possibility, but a possibility is 
not necessarily a chance. In a “chance” there is a 
complete absence of al] human effort or design, but in 
a “possibility ” the element of human effort or design 
influences to some extent the happening of the 
possibility, for example, growth of crops. What the 
section forbids is the transfer of something which 
depends upor mere chance, and not something which 
depends upon effort or design. __ ; 

If the Legislature intended that the. words “ other 
mere possibility ” should be construed strictly ejusdem 
generis with possibilities that arise out of succession or 
a bequest then the words “of a like nature” are 
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redundant, for, without those words, the construction 
would be ejusdem generis with the two specified kinds. 
By the use of these words the Legislature intended ‘to. 
prohibit the transfer of all such possibilities as are of 
a like nature with the chance of an heir apparent or 
of a hopeful relation. In determining what are the 

“ possibilities ” contemplated by that section one is not 
concerned with the circumstances under which they 
arise, but with the actual nature of the chance. ‘ 

The Indian High Courts have considered the 
question from this point of view, and in the following 
cases the nature of the possibilities other than those 
arising out of succession or bequests was considered 
with reference to s. 6 (a) of the Act. Puncha Thakur 
v. Bindeswari (1) ; Sukh Lal v. Bishambhar (2) ; Auman- 
chi v. Saryasi (3) ; Balmukand v. Tula Ram (4). In 
_ none of these cases was it ever suggested that the 

possibilities not having arisen out of succession of. 
bequests were excluded from the operation of s. 6 (a). . 
In this case, the payment of gratuity was entirely 

at the discretion of the Corporation. Rule 3 of 
Chap. XIV of Sch. I to the City of Rangoon Municipal 
Act. The gratuity could have been defeated at any 
time before it was actually paid out if the employee 
_died in service. The gratuity would not vest in the 
estate, and the Corporation had an absolute discretion, 
to pay the whole or any part thereof to one or the other 
of the dependents of the employee. See Rule 9. At 
the date of the transfer the employee had nothing more 
than a mere hope. that he would get a gratuity at some 
“future date. It was by its nature uncertain and variable 
- and could be defeated or destroyed at any. time. The _ 
Corporation was not bound to pay it if its finances 


(1) LLR, 43 Cal. 28. (3) 48 MLL. 898.» 
(2) LL.R. 39° All. 196. (4) LL.R. 50 All, 394, 
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did not permit it. It was, moreover, in the nature of 
a salary and its assignment would offend s. 6 (f) of 
the Act. . . 

In Ma Yait's case the Privy Council was dealing 
with the case of a contingent interest defined in s. 21 
of the Transfer of Property Act. In the case of a 
contingent interest.an interest in property is already 
created, but its vesting depends upon the happening of 
a contingency. At the date of the transfer in this case 
no interest whatsoever had been created in favour of 
the employee and so it was not a contingent interest. 

A gratuity is not in the same category as a future 
book-debt. Future book-debts are normal incidents of 
commerce ; they are not mere chances. Future book- 


debts and future crops are transferable because they are — 


possibilities affected by human effort and design. 


-Horrocks in reply. Ins. 6 (a) the Legislature has 
specified two matters and has labelled them as chances. 
Ifit had stopped at the word “ possibility”, then it would 
necessarily follow that the words were ejusdem generis. 
But the addition of the words “of a like nature ” 
indicate that chances of a like nature are included. 


‘The employee can preserve his chances and observe . 


all the rules, but he cannot compel the Corporation to 
give him the gratuity ; but neither can a trader compel 
anyone to trade with him. A cultivator cannot compel 
the production of his crops. The Corporation is 
expected toact rightly and properly and not whimsically. 
A financial depression can affect a trader and affect his 


chances of creating or receiving book-debts. Similarly, 


if supervening circumstances prevent the gratuity from 
being given it does not affect the question. The 
Corporation has a discretion, but, in degree, it is not 


different from a trader’s discretion to trade with. 


another. Partners of a trading firm. cannot compel 
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1938 customers to come to them, but if they do come and 
Soromon trade, the profits are divided. Where is the line to be 
tae drawn? How is one to judge what is a mere “ chance sa 
hexente, Chances of an heir or a legatee vary from almost 

certainty to uncertainty. Ifaperson agrees to sell fora 
rupee a viss of fish that he catches, it is a valid agree- 
ment ; and if he agrees to sell for Rs. 50 the whole of. 
his catch—it may be one fish or a loadful—it is also 
a valid agreement, though the element of uncertainty 
is there to,a very great extent. 

In the nature of things the employee was going to 
get the gratuity. There is nothing in the nature of a 
gamble in the transaction or anything against public 
policy. It is quite a different case if a young employee 
had purported to charge a. gratuity which he had 
never earned. The gratuity was actually paid in part 
on the 4th March to the employee or his assignee. A 
part of it was retained because there was an attachment 
by the 2nd respondent which ultimately failed. The 
question of discretion was.at anend. Ifthe employee - 
objected to the payment of. the sum to the assignee no 
Court would help him. The gratuity was in no sense a 
salary. : . 


RoBerts, C.J.—This appeal raises an interesting 
point of law which has been argued with great force 
-and ability on both sides. 
Mr. J. C. Latimour was the Chief Accountant to 
the Municipal Corporation of Rangoon, and on the 14th 

of May, 1935, the Finance’ Committee of that body 
passed a recommendation that upon his retirement he 
should be awarded a gratuity of Rs. 24,000. He was 
what is known as a “ Class A Employee ” and the Rules 
‘governing the award ‘of a gratuity to him are to be. 
found in Chapter XIV of the First Schedule to the City 
of Rangoon Municipal Act, 1922. The Act contains 
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gencral rule-making powers and by section 239 (vi) (1) 
may provide for “ the conditions under which municipal 
officers or servants or any of them shall on retirement 
discharge receive -pensions, gratuities or Ccompas- 
sionate allowances and under which the widows or 
other dependent relations of any of the said officers or 
servants who have died whilst in the service of the 
Corporation may receive pensions, utunics, or com- 
passionate allowances” and the amount théreof. 
Rule 3 of Chapter XIV of Schedule I says: “the 
LOTpora tion at its discretion may pay to employees of 





Class A gratuities retirement ” on certaim conditions. 
And itis clear that the Corporation is not bound to pay 
@ gratuily to any ae employee. By Rule 4 the 
amount of ee “admissible” is to be calculated in 
accerdance with a fixed rule, and must not exceed a 

certain figure hich varies in different cases accor ding 
to the length of an employee’s service and his rate of 


pay. 
--On the 29th of May, 1935, Mr. Latimour borrowed 
the sum of Rs. 25,000 from Mrs. A. E, Aaron and pur- 
por 
to her by way of English morigage subject to a proviso 
for redemption and re-iransfer. This mortgage wa 
subsequently transferred by a deed of the 2nd of Sep- 
tember, 1935, to the present appeliant. 

The Cor poration sanctioned the seanige sein n of 
its Finance Commitiec on the 4th of June, 19 


x 


Mr. Latimour was adjudged insolvent on the ee h of 


April, 1936, and the question arose as between the 


appellant and ihe Official Assignee whether the former 
was a secured creditor under the deed of the 29th of 
May, 1935. . ay 

_ There was also an application by y the secon d respon- 
dent, Mrs. Evans, under section 7 of the Rangoon 
Insolvency Act for a declaration that a sum of 


ried to assign all his rights in the gratuity in question. 
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Rs. 10,032-11-0 in respect of which she held a decree 
against the insolvent and which was the subject of a 
prohibitory order, dated the 3rd of March, 1936, whilst 
it was in the hands of the Corporation, did not vest in 
the Official Assignee ; this application was dismissed, 
but Mrs. Evans has been given leave to be joined as a 
respondent in the present appeal. 


By section 6 of Transfer of Property Act, 


“Property of any kind may be transferred except ‘as otherwise 
provided by this Act or by any other law for the time being in 
force." 


Section 6 (a) continues : 


“ The chance of an heir-apparent succeeding to an estate, the 
chance of a relation obtaining a legacy on the death of a kinsman, 
or any other mere possibility of a like nature cannct be transferred.” 


The question which falis to be considered is whether. 
the transfer in the present case falls within the sub- 
section and is forbidden by law. 

Two kinds ot chances are named, depending on 
spes successionis or expectation of succession. If the 
words “of a like nature” were not included in the 
section, and it were enacted that “any other mere 
possibility cannot be transferred’. such .a possibility 
would have to be read as ejusdem: generis with the 

xpectation of succession. But the words “of a like 
nature ” have been included, and thus the Act has for- 


-bidden not only mere possibilities dependent on the 


hope of succession to the estate or part of an estate of a: 
deceased person but all possibilities. of a like nature. 

‘It was urged on behalf of the appellant that if the 
sub-section. ended with the words ‘any other mere — 


- possibility” this would cover every kind of chance, but 


that the words “ofa like nature ”’ are words of limitation 
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and show that the possibility must be one arising from 
succession in order to fall within the sub-section. I 
cannot accept that view. Itappears to me that not only 
is a transfer of the expectations of an heir or legatee 
forbidden, but that, through the inclusion of the words 
“of a like nature ” the sub-section prohibits any transfer 
of a similar kind of possibility. It is not the circum- 
stances in which the chance arises which sanction or 
forbid its transfer, but the inherent qualities of the 
chance itself. 
. Some possibilitics are not chances within the mean- 
ing of this sub-section. They do not depend on the 
good fortune of being entitled at a future date to receive 
_an interest in or a right to property at the present 
unrestricted ‘disposal of some other person. Butwhere 
. they are so dependent they appear to me to be forbidden 
by the sub-section to be transferred. 
In Ma Yait v. Official Assignee (1) their Lordships 
of ‘the Privy Council dealt with a case in which a 
contingent interesi was given by way of settlement to 
certain children and Lord Atkin seplained that this was 
something quite different from amere possibility of a 
like nature of an heir apparent succeeding to the estate 
or the chance of a relation obtaining alegacy and was 
thus capable of assignment. But Mr. Latimour never 
had any contingent interest here. He merely had a 
hope that the Corporation would accept the recommen- 
dation of their Finance Committee, and would in the 
exercise of their discretion pay him the money on his 
retirement. Not only was the Corporation in no way 
bound to do so, but it appears from Rule 9 of Chapter 
XIV that if Mr. Latimour had died before retirement 
his estate would in no event have benefited, but the 
Corporation might in iis discretion have paid “ the 





{i} (4929) TLR, § Ran. 8. 
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- widow or other dependent relations ” without any regard 


to the claims of his creditors at all ; and the amount they 
might pay, if any, would also be in their discretion. 

There may be, itis true, an assignment of future 
property which creates an interest in it and gives the 
assignee a security which he can enforce even after the 
assignor’s insolvency. But it must be future property 
in which the assignor has an interest to transfer. 

It has been strongly contended that the hope of a 
gratuity differs in no way from the hope which a trades- 
man has of future book-debis. But book-debts are a 
necessary incident of every business which is conducted _ 
on a credit basis ; without them there would be no such 
business ; though the quantum’ of book-debts not 
already incurred must always remain in doubt, yet so 
long as the business is carried on book-debis will 
continue, and a mortgage of such debts operates as an 
equitable assignment fastening on the property when it 
comes into existence. This is only one instance of the 
rule laid down in Collyer v. Isaacs (1). See also 
Holroyd v. Marshal (2) and Tailby v. Official Receiver 
(3). The doctrine there laid down is fully discussed 
in Low v. Pulinbiharilal Singha (4). It has been 
applied to a mortgage of crops to be grown on a certain 
plot of land [Misri Lal v. Mozhar Hossain (5) | and to © 
a mortgage or pledge of indigo cakes t6 be produced at 
a future time [Baldeo Parshad Sahu v. Miller (6)}. 

All these cases appear very. different from a purported 
transfer of the chance of receiving a gratuitous payment 
at the discretion of an employer for services being or 


- about to be rendered. The possibility which was 


sought to be transferred here was a purely fortuitous 


{1) 19 Ch.D. 342. (4) (1932) LL.R. 59 Cal, 1372, 
(2) 10H.L.91. . (5) (1886) I.L.R. 13 Cal. 262. 
{3) (4888) 13 A.C. 523. (6) (1904) LL.R. 34 Cal. 667. 
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possibility : its realization was not to be determined by 
the effort or design of the transferor. And I feel obliged 
to regard it as of a like nature to the mere expectation 
or purely fortuitous possibility of succeeding to the 
whole or some part of an estate. 
The Icarned trial Judge pointed out in his judgment 
that in several cases cited to him the Courts have 
impliedly held that the transfers forbidden by section 6 (a) 
of the Transfer of Property Act were not limited to 
those which directly arose out of the chance of succes- 
sion. Thus Coxe |. in Puncha Thakur v. Bindeswari 
Thakur (i) expressly said that the chance of future 
worshippers giving offerings to a temple was within the 
sub-section and could not be transferred. A Bench at 
Allahabad discussed this decision im Sukh Lal vy. 
Bishambhar (2) and held that the remuneration which 
Maha Brahmins receive for the services they perform at 


Hindu festivals did not stand on the same basis, as such - 


offerings were not purely voluntary. There was never 
any suggestion that the sub-section could not apply 
because the transfer was not one dependent upon an 
expectation of succession, as has here been contended for 
the appellant. In Aumanchi Auryaprabhakara Rau v. 
Gumimudiu Samyasi (3} an agreement for the sale of 
Karnam service ina lands when enfranchised was held 


- to be forbidden by section 6 of the Transfer of Property 


Act as being dependent on a mere expectation ; not, be 
it observed, an expectation of succession, but one of a 
like nature to it. In Balmukand v. Tula Ram (4) 
although the Court dissented from the decision in 


Puncha Thakur v. Bindeswari Thakur (1) it was never 


suggested that their reason was that section 6 (a) of the 
Act only applied to chances arising from shes successionis. 


L 23 Cai. 28. (3) 48 Mad. Ly. 598. 
{2} {£916} LL.B. 39 Au, 196, (4) (4927) LEAR, 50 Sil. 394, 
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On the contrary in that case it was said (at page 401} 
that though the amount was uncertain 


“ the fact that offerings large or small are bound to be made is a 
certainty and not a mere possibility of the nature referred to in 
section 6{a) of the Transfer of Property Act.” - 


In the present appeal it must be roneuibeed that no 
gratuity large or small was bound to be paid to 
Mr. Latimour and it was entirely within the discretion 
of the Corporation to decline to make payment of any - 
gratuity whatever. i , 

I agree with the observation of the learned trial 
Judge that it is not in the least material in this case to — 
consider what the probabilities were on May 29, 1935, 
' Itis said that there was a moral certainty on that 
date of Mr. Latimour getting a gratuity of the amount 
recommended by the Finance Committee: all that 
means is that his sense of expectation was so lively that’ 
he treated something which had not yet been done as if 
it had been done, and purported to assign that which. 
he did not yet possess, namely, an interest in moneys 
then in the hands of the Corporation. | 

Accordingly this appeal fails and must be dismissed 


‘with costs to the second respondent, advocate’s fees- 


fifteen gold mohurs for the first and eight gold mohurs 
for each succeeding day : the first respondent was not 
represented and accordingly no question of an advocate’s 
fee atises in. his case. . 


SPARGO, |The question that arises for decision in 
this case is whether the property. which Mr. Latimour 
sought to mortgage was a “mere. possibility of a like 
nature’ within the meaning of clause (a), section 6, of 
the Transfer of Property Act. 

it was su aoe for the appellant that these words 
mean a possibility of a like nature to the chances of an - 
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heir-apparent succeeding to the estate in the sense that 
the likeness arises from the possibility also being traced 
to a question of succession. The learned Insolvency 
Judge found thal the possibility contemplated in the 
last part of clause (a) of section 6 was any possibility 
affected by mere chances, and it was suggested for the 
appellant that none of the authorities relied on by the 
learned Insolvency Judge supported him in finding such 
a wide application for the words in section 6 clause (a). 
Balinukand aud another v. Tula Ran and others (1) 
was referred to as showing that the words “ mere possi- 
bility ’ do not refer to cases where there is doubt as to 
the amount of the property that would be involved. 

It was argued that the words used in clause (a) must 
mean that the other possibilities referred to were like 
the previous chances mentioned in the clause in that 
they arose out of succession or a bequest, for the Legis- 
lature has specified in this clause two chances and has 
then gone cn io other possibilities, which must be 
synonymous with chances. If the words “of a like 
nature’ were leff out the section would not have to be 
construed ejusdem generis. “Any other mere possi- 
bility’ is to be regarded as synonymous with a chance, 


but when the words “of a like nature” are added it 


must be a-chance, and of a nature similar to the chances 
previously mentioned in the clause. 
_ It was strongly argued that future book-debts were 


mere possibilities of a like nature on the meaning of the 
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clause as found by the learned Insolvency Judge, for — 


there could be no certainty that there would ever be any 
future book-debis. The transferor could not force 
people to come and trade. with him and so. provide 
book-debts ; and he could destroy the chance that there 
ever should be a need for book-debis by converting his 


(3) (1927) LER. 56 All. 394-401. | - 
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business immediately after t'1e. transfer anus a. credit 


business to a ready money business. 

Another argument advanced for the appellant is thet 
if the learned Insolvency Judge’s reading of the clause 
is correct most of the clause is redundant ; all that need 
have been done was to prohibit the transfer of spes 
of all kinds and though it might be said that the 
two particular kinds of spes mentioned in the clause 
are illustrations one has never seen. illustrations 
incorporated. in the wording of the section before. 

For the respondent Mr. Ray‘said:a statute must be: 
interpreted according to the ordinary rules of grammar ; 
words must be given their ordinary meanings. A 
statute is only the will of the Legislature. The mean- 
ing of the clause must be found from the words used, 
If the words are clear the Court is not permitted to. be- 
influenced by inquiring what was the state of the law 
at the time the law was passed or what wasin the mind . 
of the Legislature. In the clause: the words “of alike 
nature ” widen the meaning of possibility, so what is . 
meant.is ‘any other mere possibility ” whose nature is 
like the nature of the chance of .an heir-apparent Or - 
relation. 

I have found great difficulty i in construing clause (@).. 
of section 6. This difficulty may be -illustrated by the - 


opposite conclusions that were drawn-by. Mr. Ray and 


by Mr. Horrocks from the presence in the-clause of the 


-awords “of a like nature.” And it appeared: to me that 
-whichever oftheir two fies of argument you followed 
_ you were. led- into difficulties. 2°: 


- But if the words “‘of a like nature ’’ mean that the 
possibility in: contemplation’: is one arising out ‘of a 
succession.or a bequest; I have difficulty in imagining 
what: these possibilities are if they are to be «other 
than.”.thechances. already mentioned in the clause, It 
might be suggested: that’ one such possibility is the 
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‘chance of an heir-presumptive succeeding but I do not 
think that this is the meaning because this chance 
-differs very little from the chance of an heir-apparent. 

It is, therefore, difficult to find 2 meaning for the 
words on the supposition that the other possibilities 
must arise out of successions. 

_. And, as the learned Insolvency Judge has pointed 
out, there have been a number of cases. considered by 
Indian High Courts in which the meaning of clause (¢) 
has had to be determined and it has never been held 
that clansc (a) of section 6 referred only to transfers of 
possibilitics arising out of successions. ; 

In Balmukaud and another v. Tula Rani and others 
(i) aright to receive the emoluments attached to a 
priestly office was sought to be transferred. In that 
case the case of Puncha Thakur v. Bittdeswari Thakur 
{2) was discussed and the learned Judges remarked : 


“Phe right lo receive the offerings (offerings received from 
pilgcims resorling lo a temple) when made is a definite and fixed 
wight and does not depend on any possibility of the nature referred 
to in section 6 (a) of the Transfer of Property Act. The moment 
the offerings are made the persons clothed with the right are 
entitled {o appropriate the same. In short, the right to receive 

, the offerings “is nofso uncertain, variable and limited as to pass 
-out of the conception of law.” 


The test applied here is whether the right is so 
uncertain, variable and limited as to pass out. of the 
conception of law. — 

In ihe present case Mr. Latimear’s rights weré 
‘uncertain, It was not known whether he would get 
any gratuity atall at the time of the transfer. His 
Lights were variable being entirely at the disposal of the 
Municipal Corporation of Rangoon. In truth they had 
mot yet come into existence ai all. 





(1) (1927) LL.B. 5G AlL 394. (2) (3915) LL.R. 43 Cal. 28. 
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Sissel I agree with my Lord the Chief Justice that the: 
‘Soromex possibility which was sought to be transferred in, this. 
THE case was a mere possibility of a like nature to the mere: 
bticnd expectation of succeeding to the whole or some part of 

an estate. The appeal, thereore, fails and is dismissed: 
with costs to the second respondent, advocate’s fees. 
fifteen gold mohurs for the first and eight gold mohurs- 


for each succeeding day. 


SPARGO, J. 
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CIVIL REVISION. 
Before dir. Justice Skarpe. 
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MOHAMED KASSIM KHAN.® - 


Abiachwent befare judlginciud—A pplication for excention after decree essentiat— 
No step by decree-holder after attachment before judgiment—Subsequent 
decreé-holder’s action iu gelling attacked money paid into Court—Clais by 
prior decrce-holder for reicable distriintion—Ctvit: Procedure Code, s. 73s 
G, 38. rr £2, 

0, 38, r, ll of the Civil Procedure Code does not excuse an application for 
-excculion in any circumstances whatever ; it only says that, upon an application 
for oxecution, reattachment of the property need not be applied for if the 
property hag already been attached under that order. 

A decree-holder who has oblained an order for attachment before judgment 

‘af moncy belonging to the judyment-dehior in the hands of a third party cannot 

chim rateable distribution if he has taken no steps to realize his decree prior to 

the receipt of the money by the Couri. In such a case a subsequent decree- 
holder who has also attached before judgment the same money gains priority 
ever him if, after obtaining his decree, he applied tothe Court for an order 
on the garnishee to pay the money into Court, and the garnishee has complied 
swith the order. ; 


M. Aknted for the applicant. 


No appearance for the respondent. 


SHARPE, J.—On the 17th February last the present — 


& 
applicant for revision presented a plaint in the Court 
of Small Causes of Rangoon against one B. V. Rathnam 








© Civil Revision No. 271 of 1957 from the order of the Small Cause Court 
“f Rangoon. it-Civil Regular Suit No, 2739 of 1937. ; 
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claiming 230 rupees said to be due on a promissory 
note. Later that same day he applied for the issue of a. 
prohibitory order before judgment; the application 
was granted and on the 6th April the attachment before: 
judgment was confirmed. The attachment was one 
covering the money then lying to Rathnam’s credit in 
the books of the Burma Oil Subsidiary Provident Fund. | 


Trust (India) Ltd., to which Company I will hereafter’ 


refer as “the Company.” 
On the 7th April the present respondent presented. 
a plaint in the same Court against the same Rathnam 


claiming 300 rupees said to be due on another 


promissory note. He, too, applied, immediately after 


presenting his plaint, for a prohibitory order covering: 


the same money held by the Company. This second. 


' suit against Rathnam was urcontested and on the 4th 


May the respondent obtained a decree for the amount . 
claimed, with costs, the second attachment being 
confirmed on the same day. The respondent took no | 
further step to realize his decree until the application of 
the 27th July with which I will deal in a moment. — 
‘The present applicant’s suit, unlike the respondent’s,. 
was contested by Rathnam, and it was not until the 
18th May that a decree was passed in favour of the 
present applicant, who, on the 17th June, applied for 
an order directing the Company to pay into Court the 
money covered by the prohibitory order of the 6th 
April. Notice was issued to the. Company who there- 


“upon paid the money into Court ; the amount so paid | 


‘into. Court was Rs. 290-4-0. 


On the 27th July | the respondent applied under 


= section 73 of the Code of Civil Procedure for-a rateable 
- distribution of the Rs,'290-4-0 between himself and. the 
present applicant. 


‘The learned Judge of the Small. Coase Count held 


that the respondent need not: apply for. execution after 
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obtaining his decree, and he directed the money to be 
rateably distributed between the two decree-holders. 
It is in respect of that decision that the — 
application for revision is made. 

The point for decision is: Was it necessary for 
the respondent, in order to obtain a rateable: distribu- 
tion, to apply for exccution after obtaining his decree ? 
Ef so, was the decision of the Lower Court otherwise 
than “ according to law ” so as to call for revision under 
- section 25 of the Rangoon Small Cause Courts Act ? 

Mr Ahmed, for the applicant, contends that the 
words of section 73 are clear and that, unless sete 
respondent applicd to the Court for the execution of 
his money decrce before the money was paid into Court, 
he could not obtain an order for the money io be 


distributed rateably. Mr. Ahmed relies upon Mistry: 


v. Jordai.(i), and A.L.A.R. Arunachellam Chettiar v. 
Rowthar (2). 

It is unfortunate that there ies been r no appearance by 
or on behalf of the respondent, and I have not therefore 
had the assistarce of any. contrary argument. I 
apprehend, however, that the case for the respondent 
would have been thzt, having regard to the terms of 
f (Or rder XXXV IH, rule-11, ofthe Code of Civil Procedure, 
At was unnecessary for him to apply for execution, as he 
had already attached the pepety peor judgment. Ido 
not think that that would have been 2 sound argument, 
Order XXAVIT, rule £1, does not excuse an application 
for-execution in any circumstances wh: tever ; it only says 
that, upon an application for cxecution, ré-attachment 
of the property need not be et for if the property 
‘has already been. attached under that Order. As 
a matter of fact: de words of the old section 490, [under 
which Mistry Jordan (i) was slits “Were 
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“to re-attach property in execution of such decree” 
where now stand the words “upon an application for 
the execution of such decree to apply for a re-aqttatth- 
ment of the property.’ The new words “upon an 
application ” make it clear that after decree the decree- 
holder must apply in the usual way. 

A.L.A.R. Arunachdlam Chettiar v. Rowthar (1) 
was also decided under the old wording, and my 
attention has not-been drawn to any reported decision 
since the coming into force of. the Code of Civil 
Procedure of 1908. Any ambiguity or doubt which 
may previously have existed has been removed by the 
wording of the present rule 11 of Order XXXVIII. 
In my judgment, therefore, it was; necessary for the 
respondent to apply for execution of: his money decree 
before the Company paid the money into Court ; he 
did not do so ; and accordingly he was not entitled to an 
order fora ieable distribution of the money in Court. | 

From that it follows that the decision of the Lower. 
Court was not “according to law”, but that does not 
of itself entitle the applicant to an order 1 in revision. The 
word in section 25 of the Rangoon Small Cause Courts 
Act, 1920, is “ may ”, and not “ shall” ; this Court has 
a discretion as to what, if any, order it ‘will pass when 
satisfied that a decree = order made by the Court of : 
Small Causes is not ‘according to law.” I have | 
considered the matter.as carefully as I can, without, as 
I have already said, the benefit of having any argument 
addressed to me..on- behalf.of the respondent. On the 
whole I- think that this is a case in which I imay 
properly interfere in revision. This application is 
granted, and the-order of the Court of Small Causes 
dated the 31st August 1937 ordering a rateable 
distribution of the money in Court suinist be Set aside’ 
with costs. 

a (2) (1910) LL.R. 34 Mad. 25. 
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APPELLATE CIVIL. 
Before Mr, Justice Mackicy. 


ARJAN SINGH 
KISHEN SINGH Axp ANOTHER.” - 


State land--Upper Burme Laud and Revenste Regulation, ss.25 {c) and (d), 53 

(1)-—Ejechnent of occupicr—~Powers conferred ont Sta'e officers to eject—Lessee 

‘of State land claiming to eject—Jurisdiction of Civil Courts—Oceupier put tn 
possession by lessce. f 

§. 25 of the Upper Burma Laud and Revenue Regulation confers certain 

powers on the officess of the State and provides that occupiers of State land 

may not beejected from such Jand save in certain circumstances (non-payment 

_of revenue eo: accoyation without permission from the Collector) and by 


wofficers so cmpowered te act in those circumstances. The powers of these. 


officers do nol devolve on a lessee of State land, and s. 53 (1) of the Regulation 
dehbars a civil Court froin exercising these powers, 


A civil Court would tave jurisdiction if the person sought to be ejected . 


avas put into possession of the Jand by the lessee from Government. 
Twa Aung for the appellant. 
No appearance for the respondent. 


Macxney, |.—The plaintiff-appellant Arjan Singh is 
the holder of a lease of a certain piece of land granted 
by the Deputy Commissioner of Kyauksé under the 
Rules under the Upper Burma Land and Revenue 
Regulation of 1889. Arjan Singh sued the defendants- 


respondent for ejectment from a portion of this piece of - 


land, of which they were in occupation with their house: 
The Township Court held that it was not open to it to 
question the validity of the Jease and consequently the 
plaintiff must: be regarded as the owner of the land 
and entitled to a decree. Against this decision the 
defendants-respondent appealed to the District Court. 





* Special Civil Second Appeal No. 206 of 1937 from the judgment of the 
District Court of Kyauksé in Civil Appeal No. 1 of 19372 
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The District Court found that the plaintiff fraudulently 


Ansan SINGH obtained the lease in collusion with the former occupant 


emesis 
SINGH. 


Mackney, J. 


of the land and that it would be grossly unfair to eject 
the respondent who had been in occupation fora number 
of years, and whose tenant the plaintiff had at one time 
been, simply because the plaintiff was clever enough to 
obtain the lease. Asa matter of conscience the learned: 
District Judge thought that he could not permit such 
injustice to be done: He accordingly set aside the 
decree and dismissed the plaintiff's suit. The Painhte 
has now appealed to this Court. 

The land in question is State land. © Section 25 (c} 


of the Regulation lays down’that 


“an ee of State land may not, exeept for defauit in the 
payment of land revenue due from him to the Government, be 
ejected from such land without such notice as may be prescribed 
by rules to be made by the Local Governinent in this behalf or 
failing such notice, such compensation as, subject to any such rules, 
the Collector may, having regard to all the circumstances cf the 
case, deem just. ” 


Clause (d) reads : 


“a person occupying State land without the permission of the: 
Collector, or of some other officer authorized by rules to be made 
by thé-Local Government in this behalf, or occupying.such land 
with. such permission and making default in the payment of the 
land-revenue’ due from him to the Government in respect thereof, 
may. at any -time: be ejected from the. Jand by order of the 
Collector: sae 


Now the facts show.that the defendants-respondent 
had-i in fact been occupying. that portion. of the land — 


leased to. the plaintiff-appellant which is now : in their 


gccupation: for about 14 years. . The plaintiff ot tained : 
his. lease only in 1936. It is quite clear that the 
defendants-respondent are oceupyin g State land-without 
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‘the permission of the Collector. Consequently they 
may at any time be ejected from the land by the order 
of -the Collector. 

Section 53, clause (1), of the Regulation reads thus: 


= Except as otherwise provided by this regulation a civil 
Court shall not have jurisdiction in any matter which the Local 
Gover nment or a Revenue Officer is empow ered by or under this 
Regulation to Cispose of.” 


Now the matter of the cjectment of the defendants- 
respondent from State land, who stayed on or occupied 
it without the permission of the Collector, is clearly a 
matter which a’ Revenue Officer is empowered by or 
under the Regulation to dispose of, and it would seem 
therefore that a civil Court cannot have jurisdiction in 
the matter. 

The learned saunas for the appellant argues that 
the plaintiif-appellant by his lease has obtained all the 
rights of the State. I do nct think thet this is a sound 
contention. The Regulation confers certain powers on 
the officers of the State and provides that occupiers of 
Stzte land may not be ejected from such land save in 
ceitain circumstances and by officers so empowered 
to act in those circumstances. The powers of these 
officers ee nct devolve on a lessee of Siete land, nor 
can a civil Court exercise these powers. 

have net been able to find any parallel case in 
the reported rulings of this Court or the Court of 
the Judicial Commissioner of Upper Burma. The case 
would be different if this were a dispute between two 
private partics, neither of whom claimed under a grant 
or lease from Government : sec Sif Yin, Kyin Swe vy. 
Ifa Shin (i) which deals with the application of the 
Lower Burma Town and Village Lands Act, section 41, 


Lot nett errs i ett gee matte tment 


(t) 8 LEBR. 7L 
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which is rather differently worded from section 53 of 
the Regulation and reads : 


* No Civil Court shall have jurisdiction to determine any matter 
which, under this Act, is to be determined by the Revenue Officer 
and any claim to any right over land as against the Government.’’ 


it was held that the eviction of a squatter by another © 
squatter, or of a sub-lessee by a lessee (from Govern- 
ment), is not a matter that is to be determined by the 
Revenue authority. 

Had the defendants-respondent been put into 
possession by the plaintiff-appellant the case would 
have been entirely different and a suit would lie in a 
‘civil Court. In my opinion the suit was clearly barred 
by section 53 {1) of the Upper Burma Land and 
Revenue Regulation, 1889. 

This appeal is therefore dismissed. The appeal 
was heard ex parte. The plaintiff must apply to the 
Collector of the District for redress. 
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CRIMINAL REVISION. 


Before Mr Justice Baguley, aud Mr, Justice Mosely, 


SHWE PHONE anp OTHERS 1938 
v. Feb. &.. 
THE CHAIRMAN, DISTRICT COUNCIL, 
MERGUIL* 


Burma Ferries Act; ss, £2, 15—Plying for hire—Rule 4A, ultra vires, 

A person is said to ply for hire in a ferry when he waits or attends on the 
tank or in the stream regularly, for hire by the public or by anybody who 
chooses fo employ him to cross the river or convey goods across the river. 

Rule 4A made under s, 12 0f the Burma Ferries Actis ullr@ vires. The 
tule as required by s. 12 must be consistent with the Act but the ruie as 
framed contravenes the provisions of s. 15 of the Act. 


Eynoose for the applicants. 
The case in the first instance came up for hearing 


before Baguley ]. Subsequently it was heard by a 
Bench composed of Baguley and Mosely JJ. 


3 


BaGutry, J.—This order covers these four cases 4937 
which are all of a similar nature. ; ee 
y Oa: Dec. 26.- 

The present applicants were sent up for trial under 

section 27 of the Burma Ferries Act for conveying for 

hire passengers, in contravention of section 15. Section 

> 3 i 
15 runs as follows : 


“ 


“15. No person shal! ply a ferry boat for hire or establish, 
‘maintain or work a ferry or convey for hire any passenger, animal, 
vehicle or goods, between points within, or within two miles from, 
the limits of 2 public ferry, except withthe sanction of the 
Superintendent or of the lessee of such public ferry :” 


All the applicants appear to be persons who kept 
boats at different points of the Tavoey-Mergui road for _ 





* Criminal Revision Nos. 6062 to 609B of 1937 irom the orders of the 
Ist Additior.al Special Power Magistrate of Merguiin Criminal Summary 
Triats Nos, 70 to 73 of 1937. 
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carrying mails across, and at all these points, it will be 
seen, there is a public ferry under the control of the 


. District Council. The prosecution was launched by the 


Chairman of the District Council and the proceedings 
were tried summarily. The judgments are all on similar 
lines, and it seems to me that the learned Magistrate 
had really missed the point. He says 


“The only point for: decision is whether section 15 has been 
contravened by the first accused for carrying the aforesaid 


-passengers free of charge or on payment. of usual tolls to te 
dessee of the public ferry concerted.” ... 


I do rot exactly understand what.this means but if he 


‘Yneans that the point was whether the section had been 


contravened by carrying passengers either free of charge 
or on payment of tolls, it seems to me he had missed 
the whole point. Section 15 says a person shall not ply 


‘a ferry boat for hire, or convey: for hire any passengers, 


etc., within the limits of a public ferry. I should say — 
that the two things are quite distinct. Ifa man plies. 
for hire, if he has a boat in a convenient position, tries 
to attract the attention of people so that they should 
cross over in his boat, and.so on, he would commit the 
offence even if he never got a passenger. A taxi-cab — 
is said to be plying for hire if itis crawling down the 
street with the driver on the look out for possible 
hirers. : 

This offence should be quite distinct from a person 
conveying for hire, that is, for monetary gain or other- 
wise, any passenger across the ferry.. He might not be 
plying for hire but if he happened to. be there on some: 
lawful occasion and the would-be passenger asked him 


_ to take him across the ferry for four annas and he did 


take him across the ferry and did receive the four annas, 
then it seems to me he would. be comping: a Breach 2 
of section 15. : : 
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-’ This section has been considered by this Court in 


Criminal Revision No. 31B of 1937, where the facts 
were similar but were not exactly on all fours, and: in 
that case, on application by the accused who had been 
convicted by the Magistrate, the conviction was set 
aside because the learned Judge of this Court who dealt 
' with the case considered that Rule 4. of the Rules 
framed under the Ferries Act would apply. ‘Rule 4 
purports to have been made for regulation of traffic of 
ferries, and therefore to have been framed mer 
section 12B of the Act, which is as follows : 


“4. The lessee of a ferry shall not interfere with any person 
Swimming cattle across the stream or with any boat employed by 
its owner in conveying himself, his property, or any other person 
or prorerty across the stream, provided such boat does not ply 
for hire.” 


As I understand that rule it might be held to mean 
that a person who, in an isolated case, took.a person or 
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goods across the stream for fee or reward would not be — 


liable to be interfered with, and therefore apparently 
would not be committing a breach of section 15. If 
the lessee could not interfere with a man who did this, 
he could not, -I think, prosecute him because, ..of 
course, prosecuting a man is ceitainly interfering with 
him. Nevertheless, it seems to me that the rule directly 
‘contravenes section 15 which says : 


“No person shall . . ... convey for hire any passenger, 
animal,: vehicle or goods, . . . . except with the sanction 


‘oftthe Superintendent or of the lessee of such public ferry.” " 


Rule 4 therefore seeims to me to be ultra:vires because 
‘section 12 only gives the Governor Powel, to make ee 
consistert with the Act. 

This being-the view that I take of the ae and 
ais! a. declaration that the rule is ultra: vires should, 
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I think, be made by a Bench of this Court, I pass. “no 


Suwa Ps exoxE final orders inthe matter but direct that ‘ies revision 


THE 
CHAIRMAN, 
District 
COUNCIL, 
MERGUI. 


BAGULEY, J. 


applications be heard by an ordinary or Full Bench as. 
My Lord the Chief Justice may direct. 


MOSELY, J. —These cases came up for hearing before 
Mr. Justice Baeuey: and were referred by him to this. 


Bench. 


We are dealing here with four applications, Criminal. 
Revision Nos. 606B, 607B, 608B and 609B of 1937, in. 
which the applicants were convicted under section 
15/27 of the Burma Ferries’ Act and fined’ Rs. 5 each. 


The applicants are employees at two different ferries of 


the contractor for the mail from Ye to Mergui. In 
Criminal Revision No. 606B of 1937, the accused 
boatman in charge of the contractor’s boat used to carry 
the mail parcels across the river at the ee ee Lut... 
ferry. He admitted conveying passengers in ‘a hired - 
boat ’’, by which I take it was meant in the contractor’ S 


boat ne hire. In Criminal Revision No. 607B of 1937, 


the two accused boatmen of the contractor's boat at the: 
Kywegu-Kyaukpya ferry admitted conveying or carrying 
passengers, but said that they were servants of Govern- 
ment Officials whom they carried free. 
In Criminal Revision No. 608B of 1937, the ducwea 
boztman atthe Tamok-Lut Lut ferry admitted carrying 
passen gers, on two-occasions one day, and on another 
occasion the next-day in the mail parcel boat, but said that 
he did it free, and in Criminal Revision No. 609B of 1937 
the same accused made the’same plea on a similar charge. 
In these last three cases the Magistrate convicted the 
accused without deciding whether they carried for hire 
or not. He quoted and misunderstood, an executive -. 
instruction by the Commissioner of the Moulmein 


Division which said that passengers could not be 


carried in the contractor's. boat across the ferry on 
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payment of the usual tolls without the consent of the 1988 
lessee or Chairman of the District Council, vide SHWE PHONE. 
section 15 of the Burma Ferries Act. But the question tue 

to be decided in these last three cases was whether CRARMAN 
any tolls had been paid, for I understand the Commis- po cabins 
sioner’s letter as meaning tolls paid by the passengers 

to the contractor. 


Section 15 of the Act says as follows : 


MosELy, J.. 


“No person shall ply a ferry boat for hire or establish, 
amaintain or work a ferry, or convey for hire any passenger, 
animal, vehicle or goods, between points within, or within two 
' miles from, the limits of a public ferry, except with the sanction 
of the Superintendent or of the lessee of such public ferry > 
Provided that the Governor may, by notification, exempt any 
persons or classes of persons from the operation of this section.” 


It seems to me perfectly clear that in- the first case, 
Criminal Revision No. 606B of 1937, the applicant- 
accused, Shwe Phone, admitted conveying passengers 
for hire within the limits of a public ferry without 
the aforesaid sanction, and his application must. be 

_ dismissed. 
_ As regards the other three applications, there was’ 
no proof that the accused conveyed any. passengers: 
for hire, which was the offence with which they were 
charged, The question might, however, arise as to 
whether they plied a ferry boat for hire. 
' The expression “to ply for hire ” was. considered 
in Criminal Revision No. 31B of 1937 by Mr. Justice 
Spargo. That was acase where the contractor himself 
who conveyed the parcels between Ye and Tavoy was 
prosecuted by the lessee of the Ye ferry for conveying 
the parcels for hire across that ferry. It was held that 
he could not be prosecuted. by reason of the provisions 
of rule 4 framed underthe Burma Ferries Act, because 
he did ie « ply for hire.” il would: agree in the present 
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connection with what was there said about “ plying for 
hire.”’ A person is said to ply for hire in a ferry when 
he waits or attends on the bank or in the .stfeam 
regularly (that is to say not uninterruptedly, for it 
might be done sporadically, but regularly in the sense 
of repeatedly,—making a business of it), for hire by 
the public or by anybody who chooses to employ him 
to cross the river or convey goods across the river. I 
would not necessarily agree with what was said there, 
that because the accused in thatcase only crossed once 
in each direction daily he was not plying for hire, but* 
I would agree that itis an essential part of the term 
that the person plying for hire offers his services to the 


. public. 


We are not concerned in the present case with rule 4 
or, as itis now, rule 4A. Rule 4 was omitted from the 
rules framed by Local Government Notification No. 188 
of 26-10-36, and was not re-enacted until Notification 
No. 176 of 21-9-37, when it was re-enacted as shes 4A; 
Rule 4A reads as follows : 

“44. The lessee of a ferry shall not interfere with any person 
swimming cattle across the stream or with any boat employed by 
its owner in conveying himself, his property, or any other person 
or property across the stream, provided such boat does not ply 
for hire.” : 


The offences now being. considered were committed 
in-the interval, after rule 4 was omitted and Before it 


was re-enacted as rule 4a. . 
As it was not proved in one of these cases, No. 607B, 


that any hire was taken, or that the two accused: made 


a practice of soliciting custom for hire, it cannot be said 
that the accused plied a ferry boat for hire, any. more 
than that they conveyed for hire any passengers. 

- The application of the applicants in Criminal 
Revision No. 607B, will be allowed, and they will be 
acquitted and the fine, if paid, will be refunded to them. 
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The applicant in Criminal Revision 606B admitted the 
offence. The applicant in Nos. 608B and 609B Mg. 
Pyo Nyein was shown to have taken passengers three 
times in one day and once the next day. He must be 
_ presumed not to have done it gratuitously, and was 
therefore both conveying for hire and plying for hire. 
The applications of the applicants in Criminal Revi- 
sions Nos. 606B, 608B and 609B will be dismissed. 
It is desirable, however, I think, to say something in 
this connection about rule 4A. This rule purports in 
the Notification to have been made under section 12 
of the Burma Ferries Act. Section 12 provides that 
the Governor may frame rules, consistent with the Act,— 
(a) for the superintendence and management 

Ob. « = ~ Terties, 
(b) to {i) for other matters ejusdem generis, and 
(j) generally, for carrying out the purposes and 

objects of this Act. 

It certainly cannot be said that rule 4A is a rule 
‘consistent with the Act framed for carrying out its 
purposes and objects ; that could only be said after 
issue of a notification under the proviso tosection 15 
€xempting persons from the operation of the section. 


But, it would be unnecessary to frame such a rule as — 


rule 4A if a notification were properly issued under the 
proviso to section 15. . 

It may be said that rule 4A, as framed, would 
amount to exemption, for if a lessee cannot interfere 
with any boat employed by its owner in conveying 
property, no doubt the lessee could not prosecute the 
owner. But as framed under’ section 12, the rule is 
clearly ultra vires. It would be simpler, and in accord- 
ance with law, if a notification were issued under the 
proviso to section 15 exempting such classes of persons. 


BAGULEY, J.—I agree. 
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APPELLATE CIVIL. 


Before Mr, Justice Baguley, and Mr, Justice Mosely, 


K.M.C.T. CHIDAMBARAM CHETTYAR 
v. 


R.M.S.M. SOMASUNCARAM CHETTYAR.* 


Execution, order refusing stay of—Order not appealablé—Civil Procedure Code, 
ss. 2 (2), 47, O. 21, r. 29. . 


An order refusing to stay execution proceedings under O. 21, r. 29 of the 
Civil Procedure Code is not an appealable order, nor does it come within the 
purview of s, 47 of the Code, 

U San Wav, U Chit San, I.L.R. 9 Ran. 354, apprcved! 

Janardan v. Gadre, 1.L.R. 45 Bom. 241 ; Rajendra Kishore v. Choudhury, 
25 C.W.N. 555, referred to. ; 

Durga Devi v. Hans Raj, .LR. 11 Lah. 402, dissented from. 


Chakravarti for the appellant. 
P. B. Sen for the respondent. 


BaGuLey, J.—This is an appeal against an order 
passed by the Assistant District Judge of Pegu refusing 
to stay certain.execution proceedings under Order X XT, 

. Rule 29, of the Civil Procedure Code. Orders under > 
Order XXI, Rule 29 are not mentioned in Order XLITI, 
Rule 1. So, if appealable at all, it can only be appeal 
able under section 47, 

A preliminary point has been taken that this appeal 
does: not lie. Section 2 (2) of the Civil. Procedure 
Code defines a decree, and all decrees are appealable. 
The definition of a decree is deemed to include the | 
determination of any question under section 47. 
Section 47 deals with questions arising between the 
parties to the suit in which the decree was passed, or 
their representatives, and relating to” the execution, 





* Civil First Appeal No. 133 of 1937 from the order of the Assistant 
District Court of Pegu in Civil Ex, No, 21 of 1936. ; 
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discharge’ or satisfaction of the decree. The question 
is whether an application for stay is a matter relating to 
the execution, discharge or satisfaction of the decree. 

There is authority in this Court—U San Wav. 
U Chit San (1)—that no appeal lies from an order staying 
or refusing to stay execution of a decree. It is argued 
that this is incorrect, but in the judgment (which is that 


of a single Judge) authorities are quoted from Calcutta . 


and Bombay [ Rajendra Kishore Choudhury v. 
Mathura Mohan Choudhury {2) and Janardan Trimbak 
Gadrev. Martrand Trimbak Gadre (3)]. 

We are asked to hold that this Rangoon ruling is 
incorrect and that the contrary view taken by the High 
Court of Lahore in Mussammat Durga Devi v. Hans 
Raj (4) is correct. I have studied this Lahore ruling 
and it seems to me to make it perfectly clear that the 
Calcutta and Bombay view is corréct. 

Section 47 of the Civil Procedure Code corresponds 
with section 244 of the former Code. Section 244, as 
it first appeared in the Code, referred only to questions 
“‘ relating to the execution, discharge or satisfaction of 
the decree.” There was a conflict of opinion between 
the Courts as to whether this phrase included questions 
relating to stay of execution. So the Legislature took 
a hand, and in 1888 added the words “ or to the stay of 
execution thereof.” It was then perfectly clear that 
questions relating to stay of execution did come under 
section 244. When the Code of 1908 was drafted the 
Legislature definitely removed these words “ or to the 
stay of execution thereof ”’ from section 47 which took 


‘the place of old section 244. Now, the Code of 1908 is 


not merely a consolidating Act which may be presumed 
to leave the law unchanged. The preamble states that 


(1) (1931) ILL.R. 9 Ran. 354. (3) (1920) ILL.R. 45 Bom. 241. 
{2) 25 C.WN. 555. {4) (1929) LL.R.11 Lah. 402. 
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it is expedient to consolidate and amend* the laws 


relating to the procedure of the Courts, and when an 
amending Act changes the phraseology of the old Act 
it must, as a rule, be assumed that the Legislature was 
intending to make some change. The passage at page 


406 of the Lahore case which suggests that “ after the 


law had been well-settled and the right of appeal 
generally acknowledged, it was no longer considered 
necessary to retain the words, which were really 
superfluous ”’ is one to which I cannot possibly assent. 
When the phraseology of the law is changed by an 
amending Act, the presumption will be that some 
change in the law is intended. Had the words “ or to 
the stay of execution thereof ” never been in the Act I . 
would have been inclined to the view that questions as 
to stay of execution would be questions relating to the 
execution, discharge, or satisfaction of the decree. But 
once it was found necessary to put in special words to. 
make it clear that questions of stay were included in the | 
section, and afterwards it is found that these words have 
been removed, it seems to me clear beyond all doubt 


that questions relating to stay of execution are no longer 


within the purview of section 47. 
I would therefore hold. that no appeal lies. in 
this case and I would dismiss the appeal with costs, 


advocate’s fee three gold mohurs. 


MOsELY, J.—I agree. 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley, and Mr, Justice Mosely. 


A.L.A. CHETTYAR FIRM 
v, F 
MAUNG PO TAW AND ANOTHER. * 


Partition of an estate—Commissioner appointed by Court effecting a partition— 
Order of Court confirming partition—Stamp—Instrument of partition— 
Burma Stamp Act, s. 2. 

Where a Commissioner appointed by theCourt effects a partition of an estate 
and the Court confirms the partition, the formal order of the Court should 
embody the terms of the partition and must be duly stamped as an instrument 
of partition under s. 2 of the Burma Stamp Act. 


P. K. Basu for the appellant. 
Ba So for the respondents. 


BaGuLey, J.—This case is really very simple. 
U Khet and his wife Ma Shwe were a married couple. 
Ma Shwe died in 1927 leaving joint debts and joint 
properties. In 1929 to satisfy the joint debts U Khet 
executed a mortgage in favour of the A.L.A. firm. Next 
ear he re-married and in 1932 U Khet’s eldest son 
Po Taw filed a suit for a quarter share in the estate. 
Later on the A.L.A. firm filed a suit for sale of the 
property mortgaged to it, joining Po Taw and the other 
descendants of Ma Shwe as legal representatives of 
Ma Shwe to give them a chance of redeeming the 
property. The A.L.A, firm got a decree, Po Taw 
having put in an appearance and then withdrawn from 
the case, and the property was put up for sale and 
the firm bought it. Meanwhile Po Taw’s suit for a 


* Civil First Appeal No. 126 of 1937 from the order of the Assistant District 
Court of Hanthawdaddy in Civil Execution Case No. 16 of 1936, 
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quarter share of the estate had been proceeding : the 
usual preliminary decree for accounts had been passed 
and a Commissioner appointed who, although the took 
an account of the properties and the mesne profits etc., 
completely ignored the evidence of debts due by the 
deceased, although evidence was given about them and 
a final decree was passed giving Po Taw a one quarter 
share in the assets left by Ma Shwe. No word whatever 
is said with regard to the debts which she left. This of 
course is entirely. wrong, as an orasa_son could only 
get a one quarter share in the net estate left by 
Ma. Shwe [vide Ma Shwe Yu v. Ma Kin Nyun (1), 
which was approved by the Privy Council in Maung 
Sein Shwe v. Maung Sein Gyi (2)], as it existed at the 
time of the re-marriage. 

In due course Po Taw applied for execution of hs 
decree for partition. When the Commissioner went 
on the fand to make a division the A.L.A. firm filed an‘ 
application pointing out that they had bought in the 
property left by U Khet in execution of their mortgage 
decree and asking that the Inspector of Land -Records 
should refrain from making a partition. Po Taw 
objected and the learned Assistant District Judge 
passed the order against which the present appeal has 
been filed. — 

The learned Judge says : 


“In the circumstances of the case it is advisable for A.L.A.._ 
Firm to file.a suit against Po Taw. Idisallow the objection of 
the A.L.A. Firm. The eauen made by the Inspector of Land 
Records is confirmed.” 


The learned J udge then passed a formal order : . 


“Tt is “ordered that the partition . made by the Inspector of 
Land Records be confirmed.” 


«1} (1929) LL.R, 7 Ran. 240. (2) (1934) LL.R. 13 Ran. 69. 
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This formal final order does not embody the terms 
of that partition, nor has it been engrossed on a stamp 
paper, thereby offending the provisions of the Stamp 
Act, because it is an instrument of partition as defined 
by section 2 of that Act. 

The learned Judge gives no particular reason as to 
why the A.L.A. firm should not come in under-section 
47 of the Civil Procedure Code. Section 47 says: 


“ All questions arising between the parties to the suit in which 

the decree was passed, or their representatives, and relating to the 
execution, discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and not by a 
separate suit.” 
By buying in the right title and interest of U Khet 
through the execution proceedings arising under the 
mortgage suit the A.L.A. firm stepped into the shoes of 
U Khet and therefore became his representative. 
U Khet is the judgment-debtor in Civil Execution 
No. 16 of 1936 which arises from suit No. 32 of 1932, 
and the question arises as between the A.L.A. firm and 
Po Taw as to. whether the partition decree leaves 
anything at all to partition as between U Khet and 
Po Taw. The A.L.A. firm as the representative of 
U Khet is entitled to come in for settlement of this 
question under section 47, and the executing Court 
should have dealt with the matter in its execution 
proceedings and not have referred the A.L.A. firm -ito 
a separate suit, 

The appeal. is allowed, the order dismissing “the 
A.L.A. firm’s petition in the execution proceedings will 
be set aside and the Court must go into it on its merits 

‘and decide it in the execution proceedings; the 
respondents to pay the costs of the appellant in this 
Court, advocate’s fee three gold mohurs. _ 


MosELY, J.—lI agree. 
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APPELLATE CIVIL. 


Before Mr. Juslice Baguley, and Mr. Justice Mosely, 


ABDUL KADER AND OTHERS 
v, 
R.M.P. CHETTYAR FIRM.* 


Receiver—Order refusing to remove receiver—Appeal against order-—Court’s 
power to remove receiver—Burma General Clauses Act, s. 16—Civil 
Procedure Code, O. 40, r. 1. 


An appeal lies against an order refusing to remove a receiver appointed 
under O, 40, r. 1 of the Civil Procedure Code. 


In view of s. 16 of the Burma General Clauses Act, O. -40, r. 1 of the 
Civil Procedure Code must be regarded as giving authority io the Court to 
remove the receiver, and if an application is made to remove the receiver then 
the dismissal of the application must be regarded as an order passed under 
QO. 40, r. 1. of the Code. 

Sripati Datta v. Bibhuli Datla, 1.L.R. 53 Cal. 319, referred to. 


Eastern Mortgage o & Agency Co., Lid. v. Saha, 20 C.W.N. 789, dissented. 
from. 


Hay (with him K. C. Sanyal) for the appellants. 


Surridge for the respondents. 


BAGULEy, J.—This is an appeal against an order 
passed by the District Judge of Thatén refusing to 
discharge a receiver and restore certain lands to the- 
appellants. The proceedings arose out of a mortgage. 
‘The R.M.P. Chettyar Firm filed a suit on a mortgage 
against thirty-two defendants who might be referred to 
as group A and group B. At the same time they. 
applied for the appointment of.a receiver to take charge 
of certain land covered by the mortgage. A receiver 
was appointed. After this group B defendants were 
ordered to be struck. off, the ‘record by the. District.’ 
Court and the order striking the group B defendants. 





* Civil Misc. Appeal No. 42 of 1937 from the order of the District Court of 
Thatén in Civil Misc. No. 27 of 1935. 
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off the record was confirmed by this Court in Civil 


Revision No. 254 of 1936. The defendants group B 
thereafter ceased to be parties to the mortgage suit. It 
was after they had ceased to be parties to the suit that 
they filed an application asking that the appointment 
of the receiver be cancelled, that the receiver be 
discharged from his possession and that the land and 
property be released tothem. Affidavits were filed and 
then without further investigation the order, which is 
the subject-matter of the present appeal, was passed 
dismissing the application. The defendants, whom I 
have referred to as group B, now come to this Court 
in appeal. 

The first point that was raised was whether an 
appeal lies. It is urged that this is an order and that 
it is not an order which is made appealable under the 
Code as it is not an order which is referred to in Order 
43, rule 1. Under this rule, sub-clause (s), an order 
under rule 1 or rule 4 of Order 40 is appealable, but it 
is claimed that the present order is not one passed 
under Order 40, rule 1, or rule 4; and no other orders 
under Order 40 are appealable. Itis quite clear that 
this order cannot come underrule 4. Rule 1 empowers 
the Court to appoint a receiver, to remove any person 
from possession or custody of the property, to commit 
the same to the possession, custody or management of 
the receiver, and to confer ceriain powers upon the 
receiver. It is argued that what was asked for here 
was an order to remove the receiver and the application 
was dismissed ; so the order cannot be said to have 
been passed under Order 40, rule 1. 

-. This reasoning, in my opinion, is fallacious. Section 
16 of the Burma Generali Clauses Act says : 


“ Where, by any Act,a power to make any appointment is 
conferred, thén, unless a different intention appears, the authority 
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having power to make the appointment shall also have power to © 
suspend or dismiss any person appointed by it in exercise of that 
power.” 


In my opinion Order 40, rule 1, must, therefore, be 
regarded as giving authority to the Court to remove the 
receiver, and if an application is made to remove the 
receiver then the dismissal of that .application must be 
regarded as an order passed under Order 40, rule 1, as 


the right of appeal is given generally to all orders 


passed under Order 40, rule 1. If Order 43, rule 1, is 
examined carefully it will be seen that in some cases 
the right of appeal is given generally to all orders under 


‘a certain rule, but in others the right of appeal is only 


given to certain orders passed under that rule. For 
instance, Order 43, rule 1 (v) makes appealable an order 
refusing the grant of a certificate under rule 6 of Order 
45, but apparently does not make appealable an order 
under that rule granting the same kind of certificate. 
Order 43, rule 1 (¢) makes appealable an order of refusal 
to re-admit or to re-hear an appeal, but does not 
make appealable an order allowing re-admission or 
re-hearing. “e . 

We were referred to the Eastern Morlgage & Agency 
Company, Limited v. Premananda Saha (1). In the 
judgment occurs the following passage : 


“This is not a case of an application for appointment of a 
Receiver or of a refusal to appoint a Receiver. In substance it is 


one for the removal of a Receiver who has already been appointed. 


Therefore, I think that no appeal lies.” 


No reasons whatsoever ate given for this opinion. A 


different view, however, was taken ‘by the Calcutia 
High Court in Sripati Daita v. Bibhuti Bhusan Datta 
(2) in which it is laid down that an appeal lies against 


{1) 20 C.W.N. 789, _ 42). (1925) LL.R. 53 Cai. 319. 
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an order removing a receiver, and this case has been 
accepted and officially reported, whereas the other case 


is not; in addition to this, the judgment in this case 


gives full reasons for coming to the conclusion to 
which it came, and the General Clauses Act has been 
referred to as giving the right. I think it unnecessary 
to give further authority—I hold that an appeal lies. 
To turn now to the merits of the case, the present 
appellants whom I have referred to above as group B, are 


no longer defendants in the mortgage case. They are no. 
longer parties to the case. If they were in possession of. 


the land at the time when the receiver took charge of 
the land they were wrongly ousted by the receiver 
unless they were liable to be ousted either by the 
plaintiff or by the other defendants in the case. This 
I think is manifest from Order 40, rule‘ (2) which says ; 

“ Nothing in this rule shall authorize the Court to remove from 


the possession or custody of property any person whom any party 
to the suit has not a present right so to remove.” 


The learned Judge in his order refers to M.S. Naik- 


wara v. Ma E Byu (1). In that case a receiver was 
appointed to properties belonging to A and also to 
properties belonging to B,.and B was subsequently 
held to be wrongiy joined and. dismissed from the suit. 
The Court ordered the properties to be returned to B 
and held that the receiver’s possession was wrongful 
abinitio. The learned Judge referring to this case says : 


“ It is not known whether or not the property mentioned as B's: 


in the case under reference was under a mortgage, or whether the 
regular suit was of the same nature as the present one.” 


He goes on to say : 


“In the present suit, the property over which the receiver was 
appointed is under very heavy morigage to the petitioners who are 


{1) (1923) LL.R. 1 Ran. 770. 
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contesting the title set up by the present respondents adverse to 
them as well as to the mortgagors.” 


The learned Judge appears to have overlooked the 
fact that the property in itself was not under mortgage. 
What was claimed to be mortgaged was the right, title 
and interest of the defendants who are still defendants 
in the case. The defendants who have been dismissed 
from the case are now in the position of complete out- 
siders. This being so, if the property was in the actual 
possession of the group B defendants and #f neither the 
plaintiff nor the group A-defendants had any present 
rights to remove the group B defendants from posses- 
sion of the property, the Court, by appointing a receiver, 
had no right to oust them. 

The learned Judge seems to have gathered from the 
judgment of this Court in Civil Miscellaneous Appeal 27 
of 1935, that the defence in the regular suit had 
not disclosed any prima facie title in the group B 
defendants. But that was not conclusive nor a con- 
sidered final judgment. If the present appellants were 
in possession and if none of the other parties to 
the suit had the right to remove them from their 
possession, then the receiver could not remove them 
from their possession and should now be ordered to 


give the land back to them. No full enquiry hasas yet 


been held with regard to the fact or the nature of the 
possession atthe time thatthe receiver was appointed 
and this will have to be held before orders can finally be 
passed on the present application. 

For these reasons I would allow the appeal; set aside 
the order dismissing the application for the removal of 
the receiver and would direct that the District Court do 


hold an enquiry— 


(1) as to whether the present aripelladke were in 
possession of the land at the time the 
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receiver was appointed and {2) if they were in 
possession, whether, at that time, the plaintiff 
or the other defendants had the right to 
remove them. 
After holding this enquiry the Judge will pass orders, 
keeping in mind the provisions of Order 40, rule 1 {2), 
Costs of this appeal, advocate’s fee five gold mohurs, will 
be decided by the tiltimate result of the application for 
removal of the receiver. If appellants are successful, 
they will get their costs from the respondents ; if the 
appellants are unsuccessful, then they will bear respon- 
dents’ costs of this appeal. 


MOsELY, J.—I agree. 
CIVIL REVISION. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr. Justice Dunkley. 


KHAN SAHIB v. UCHIL LEBBAY.* 


Limitation—Payment by debtor—Payment towards principal or interest — 
Question unnecessary for purpose of limitation—Limitation Act, s. 20. 


For the purpose of saving limitation it is immaterial whether a payment 
made by a debtor after 1st January 1928 is towards interest or towards 
principal. In either case, provided the payment is made within the period of 
limitation and the requirement as to writing is carried out, a fresh period of 
limitation begins under s, 20 of the Limitation Act. 

U Ba Gyi v. U Than Kyauk, 1.L.R. 7 Ran. 522, distinguished. 


. Joseph for the applicant. | 
Jeejecbhoy for the respondent. 


_ Rossrts, C.J.—This is a case which has reached this 
_ Court from the Small Cause Court by reason of an order 


* Civil Revision No. 278 of 1937 from the judgment of the Small Cause 
Court of Rangoon in Civil Regular Suit No. 1608 of 1937. 
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‘ passed by my learned brother that it was desirable, in 


view of the decision of Baguley J..in U Ba. Gyi v. 
U Than Kyauk (1), to consider the question whether'a 
payment of Rs. 15 by a debtor at atime when the 
statute of limitation was running against him took the 
casé out of the operation of the statute or not. Prior to 
section 20 of the Indian Limitation Act, as altered by 
the Indian Limitation Amendment Act, 1927, payment: 
of interest required no endorsement in order to take. 
the debt out of the statute, but it had to be proved that 
payment of interest was made as such. That was the. 
question before Baguley J., and the payment which he 
had to consider was a payment on the 3rd of March 
1927, before the amending statute came into operation 
on the Ist of January, 1928. Since 1928 there is no 
difference between payment towards principal and pay- 
ment towards interest : both payments towards interest 
and payments towards principal must be endorsed on. 
the instrument. We are asked to’say in this case that 
the payment was not made. towards interest as such :. 
and the short answer is that the debtor must have had 
one of two intentions : either he must have intended to 
pay and paid the money towards interest as such, in 
which case the respondent’s contentions. fall. to. the 
ground, or else he must have intended to pay and have 
paid the money towards principal, in which case the 
creditor is equally protected. by section 20 of the 
Limitation Act. The only way in which any attempt 


~ could be made to say that the Act did not apply would be 


by. way of a contention that though the debtor intended 
to pay. the money as part of the principal, the creditor, - 


- in exercise of his rights, appropriated the sum so paid - 


towards interest, and that, therefore, it was not a pay- 


_ ment, either of part of the principal or of interest as 


(1) (1929) LL.R.7 Ran. 522, 
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such. I think, speaking for myself, that such a conten- 
tion could find no favour in any Court of Justice and 
that it is clear that the case of U Ba Gyiv. U Than 
Kyauk (1). has no application to payments after the 
Ist of January, 1928. Accordingly, the judgment 
dismissing the suit is set aside and the claim is decreed 
for the sum as prayed with costs, five gold mohurs. 


DUNKLEY, J.—I agree. It seems to me to be clear 


that the provisions of section 20 of the Limitation Act, 
when they speak of a payment of interest or principal, refer 
to the intention of the debtor in making the payment ; 
payment of interest means that the debtor intended to pay 
towards interest ; payment of principal means that the 
debtor intended to pay towards the principal. When 
the debtor makes a payment he must intend to pay either 
_ towards interest or towards principal ; he must have one 

or other of these two intentions. Consequently, if the 
argument be that the sum was not paid towards interest 
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as-such, then it-must have been paid towards principal, - 


and therefore the endorsement brings the payment 


| _ within the scope of the section. In my opinion, it is 


clear that the only reason why the words “as such” 


have been retained in the third line of sub-section (1) 
of section 20, or why a distinction between payments 
of interest and payments of principal was preserved after 
the amendment of 1927, is with reference to payments 
of interest made before the 1st January, 1928, because a 
payment of interest made before that date will save 
' limitation even if no endorsement on the instrument is 
made. 


(1) (1929) 1:L.R. 7 Ran. 522, 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodman Roberts, Kt., Chief Justice, 
and Mr, Justice Braund. 


U- TUN MAUNG ». L. AH CHOY* 


Acknowledgment— Paid to account”—Endorsement of payment ou back of 
promissory note signed by debtor—Inference of liability for the balancc— 
Limitation Act, ss. 19, 20. 

Where a debtor signs a statement on the back of a promissory note that 
he has “‘ paid to account ” a sum which is considerably less than the principal 
amount due, the words must mean that the debt has not been paid in full and 
the signed endorsement is an acknowledgment of liability within s. 19 of the 
Limitation Act and from its date a fresh period of limitation must be 
computed, 

When a case falls within s. 19 of the Limitation Act it is unnecessary to 


_ consider it under s, 20 for the purposes of Limitation. 


Ganesh v. Joshi, L.L.R. 47 Bom. 632 ; M.K, Chettyar v. R.MS.L. Chettyar, 
[1937] Ran. 421; Pamulapati v. Kondamudi, 1.L.R. 40 Mad. 698; P. KB, Bi 
v, N. Roy, 1.L.R. 48 Cal. 1046, referred to. 

Shearman v. Fleming, 5 Ben. L.R. 619, distinguished. 


A reference for the decision of a Bones was’ made 
in the following terms by 


‘Macxney, J—One U Ohn Khin and the present appeilant, 


’U Tun Maung, executed a promissory note in favour of the 


respondent, L, Ah Choy, on the 2nd June 1931. The present - 
suit was instituted by L. Ah. Choy on the 26th May 1937, for 


‘recovery of the amount due. thereon. The plaintiff sought to 
. escape the bar of limitation by proving that, on the 27th May 


1934, Maung Ohn Khin and Maung Tun ‘Maung had paid to 
account the sum of Rs. -10 towards the amount due on the 
promissory note. This amount had been appropriated towards 
interest. The position taken by the two defendants was some- 
what different. Obn Khin appeared to admit that the -amount 
was due although he denied that he bad: made- any payment of 
Rs. 10 as alleged... Maung Tun Maung professed to be ignorant 


about the matter as he had relinquished his claim to the estate in 





* Special Civil 2nd Appeal No. 333 of 1937 from the judgment of the 
District Court of Amherst in Civil Appeal No. 36 of 1937,. 
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respect of which the money had been borrowed. He also denied 
that he had made avy payment of Rs. 10. Both defendants 
admitted having cndorsed their signatures on the back of the 
promissory note. 

The Subdivisional Conrt was not satisfied that Maung Tun 
Maung had paid any interest as alleged and granted a decree 
against Ohn Khin only as he did not contest the suit. Against 
this order the plaintiff appealed making Tun Maung a respondent. 

The learned District Judge was satished that the Rs. 10 had 
been paid by the two defendants and limitation was thus saved. 
He accordingly allowed the appeal and granted the plaintiff a 
decree against ‘Tun Maung also. U Tun Maung now appeals 
against the decree of the District Court. 

It is not now seriously contested that the finding of the District 
Court that the sam of Rs. 10 was paid as alleged must not be 

-accepled. As the icarned District Judge has pointed out, it is 
quite impossible to accept the very unsatisfactory evidence of 
witnesses whe are deposing out of inaccurate memories to events 
which happened three years ago. The story of the defendants 
that they blindly wrote their signatures on the back of the 
promissory note shortly before it was to become time-barred 
simply at the request of the plaintiffs agent is unbelievable. 
When they endorsed the promissory note they must have been 
satistied asto the correctness of the entry “ paid to account— 
Rs. 10." His further urged that, as this Rs. 16 was not interest 
paid-as such although it has been appropriated towards interest, 
and it cannot be deemed to have been payment of part of the 
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of a continuing liability. After the amendment was introduced, 


which required that the payments of interest also should be 


_ acknowledged by writing, the same considerations held. Any 


payment made could not be held to be necessarily either a 
payment of interest as such or a payment-of part of the principal. 
Consequently, if-it was claimed that the payment was of interest, 
then it must be proved that the payment was a payment of 
interest expressed,as such. 

There were two dissentient judgments in that case. which 
took the view thatthe words “ as such ” were redundant and that 
it was contrary to common-sense. to decline to. recognize the 
payment made. because it was not said’ expressly whether the 
payment was of interest or of part principal.. In the case which 
was before the Full.Bench the debtors had endorsed a payment 
on ‘the back of the bond and allowed the bond to remain in the 
possession of the creditor thus showing that the lability was not 


completely wiped off. 


It appears.to.me.that, if I may say so with the greatest respect, 
the. majority oi the learned Judges on the Full Bench have 
overlooked the fact that,.after the payment, the bond remained. in 
the hands.of the. creditor, from which the natural presumption 
is that the liability. under the bond still continued. That being so 
the payment made must have been either a payment of interest or 
a payment of. part of the principal. Where circumstances (such © 
as.the amount.paid being very much less than the amount of 
interest due) indicated that the payment was a payment of 
interest, it must be taken to be such. 

In Venkatadri Appa Rao and others v. Parthasarathi. Appa 
Rao (1) their Lordships of the Privy. Council laid it down that, 
where both principal and interest are due, sums paid on account ; 
must be applied first to interest. In the absence of any evidence 
to the contrary the payment of Rs. 10 in the’ present case would 
natur ally be.assumed to have been..payment of interest, for no 


- interest had. been: paid since the execution of.the note. 


There has-been _no decision: in this Court on the point which. 
arises, since the amendment of section 20 of the Limitation Act. 
In.U Ba Gyiv. UThait Kyauk (2), a decision of a single Judge 


ina case ‘under. section 20 of the Limitation Act prior to the 


amendment, it was held, following cases of the Allahabad High 
Court.and of the ‘Bombay, High Court, that the mere appr opriation / 


(1) (1921) LAR. 44 Mad. 570. (2) (1929) LL.R. 7-Ran. 522. 
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by the creditor of a payment by his debtor as interest would not 
save limitation. ‘Fhe payment of interest must be made as such 
by the debtor. 


Tam of the opinion that this case is of sufficient importance to 


be heard by a Bench of the Court. It is by no means clear to me 
that the minority of the Icarned Judges in the Allahabad case have 


nol come to the correct conclusion. No doubt when any payment. 


has to be. proved it must be established whether the payment was 
a payment of interest as such or a payment of part principal, but it 
does not appear to me to be necessary that it should be shown that 
when the payment was made there was an express declaration 
on the part of the person making. the payment that it was a 
payment of interest, before the Courl can regard it as such. 

} suspect (hat ander the old Act only part payments of principal 
had to be acknowledged in writing because such a payment ina 
sense cflected a change in the original contract ; the words “as 








such were then used in connection with a payment of interest: 


merely to emphasize the fact that no payment of pari of the 
principal could be proved orally. I donot see that the importation 
of these two words necessarily means that the payment must be 
expressly stated to bea payment of interest; itis sufficient to 
shew that in fact the payment was a payment of interest. And 
this applics now, although a payment of interest has. to be 
lee heed in writing i£it is to save limitation. 


The oe ul emplayed by the learned Chief Justice who 
wrote the Jeading judgmentin the Allahabad case.to justify the 


contention oe a. payment of interest must be expressly said to be 
such at the time of payment, could equally well be used to show 
that a payment of part principal must.also be expressly stated to 
be such al the time of payment before limitation could be saved: 


Hf the payment ef part of the principal is valuable only as an. 
acknowledgment of the continuing lability, then it seems to me it, 


cH 


is just as neccessary to say that it is such a payment-as it is. to say 
that the payment of interest isa payraent of interest ; and; fat 
the time of the payment of the onc express words must be used, 


then conally they aust be used at the time of payment of the | 
other, JLimay be that this inferpretation tends to diminish the- 


iniporlance {o be attached to the words “as such”, but it is to be 
remembered that section 20 a ended does not apply to the 
cane of payment of interest made nares the first day of January 
1028, and this would -be-asufficient explanation. for the reiention 
of the ofd wordinc. 
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Under the section as it stood prior to the amendment, if there 
were no writing it could not be proved that the payment was 
payment of part of the principal, so unless it could be showrr that 
the payment was a payment of interest as such it might be 
possible that the payment had been one made in settlement of the 
debt. Now after the amendment, provided that there has been a 
writing, it seems to me that it is open ‘to the plaintiff relying on 
section 20 to prove either that the payment was, in fact, a 
payment of interest or, in fact, a payment of part principal, 
although no words were used at the time of payment to express 
which it was. 

The proceedings will, therefore, be submitted to my Lord the 
Chief Justice for orders as to whether the appeal should be heard 
by a Bench, 


Darwood for the appellant. The words on the 
back of the note are -“paid to afc Rs. 10.” The 
plaintiff claims that the sum was paid towards interest. 
There is no qvaente to show that the sum was paid | 
towards interest “as such’, and therefore the plaintiff's 
suit must fail. Udaypal Singh v. Lakhmi Chand (1). 

The endorsement cannot be regarded as an 
acknowledgment within s. 19 of the Limitation 
Act. Shearman v. Fleming (2). 


Mootham for the respondent. According to the 
Bench decision of this Court it is immaterial whether 


the sum was paid towards interest or principal. So .~ 


long as the factum of payment is signed by the debtor, 


the provisions of s. 20 of the Limitation Act are ~ 


satisfied. Khan Sahib v. Lebbay (3). 

The endorsement in any case is an acknowledg- 
ment of liability within s. 19 of the Limitation Act. In 
Shearman’s case there was a letter, but here we have a 
promissory nute on the back of which the words and 
the signatures of the debtors appear. These words 





(1) LL.R. 58 All, 261. . (2) 5 Ben. L.R. 619, 638. . 
(3) [1938] Ran. 591. 
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clearly indicate that the debt is still due, and the 
promissory note was still in the hands of the creditor. 

See Ganesh v. Joshi (1); MK. Chettyar v. R.MS.L. 
Chetlyar (2) ; Patmnilapati v. Kondanudi (3) ; P. K. Roy 
y. N. Roy (4). 


Rozerrs, C.].—This case arises out of a suit 
brought by the respondent in the Subdivisional Court 
of Moulmein for recovery of the sum of Rs, 4,443 
alleged to be due on a promissory note executed on 
the 2nd of Juue, 1931, in his favour by two defendants, 
one of whom is the appellant. By his plaint the plain- 
tiff claimed “ exemption from the law of limitation by 
reason of the fact that both the defendants mede a 
payment of Rs. 10 towards the interest due on the 
promissory note in suit on the 27th May 1934 which 
payment was duly endorsed and signed by the defen- 
_dantson the reverse of the promissory note.” In his 
written statement the appellant denied that he ever 
paid interest but pleaded that he signed on the reverse 
of the decument in blank “as the plaintifi’s agent 
Mr. Henry brought the promissory note and asked me 


to sign on the back of it.” He further pleaded that 


the endorsement as to the payment of the alleged interest 
of Rs, 10 was made subsequently by the plaintiff with- 
out his knowledge or consent. 


It has been suggested that there are some slight: 


discrepancics in the evidence given on behalf of the 
plaintiff, but it was given over three years after the 
acknowledgment of liability was said to have been made 
by the appellant. His signature appears on the back 
of the nete below the words “Paid to a/c Rs. 10”; 
and below his signature is a date, ‘ 27/5/34.” 


(1) LL.R. 47 Bom. 632. 
(2) [1937] Rap. 421, 


~ 


3) LL.R. 40 Mad. 698. 
4). LER, 48 Cal. 1046, 


~~ 
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[Gn the evidence his Lordship accepted the . 
plaintiff's version and continued :] | 


Once itis established that the appellant signed his 
name on the back of the note on the 27th of May, 1934, 
and under the words “ Paid to a/c Rs. 10”, what is 
the position? In my view, upon the authorities this 
was a clear acknowlegment of liability under section 19 
of the Limitation Act, and from the date of ita fresh — 
period of limitation must be computed. The words 


~ “Paid to afc Rs. 10’’ must mean that the debtor has not 


paid in full, and are markedly distinguishable from the 
words ‘remittance of £40 tocld account” which 
were relied on as an acknowledgment of liability, but 


held not to be such, in Shearman v. Fleming (1). In 


that case the words were to be found in a postscript to 
aletter written by the obligee, and might well have 
telated to a final instalment which extinguished the 
liability ; but in the present case the words “Paid to 


afc Rs. 10” were on the back of the promissory note 


and on the front there was a promise to pay Rs. 2,141 
with interest. 

There is ample authority for-showing that such 
an endorsement is an acknowledgment of liability. 


‘Thus in Pamulapati Venkatakrishnah v. Kondamudi 


Subbarayudu (2) the endorsement on the back of a 
mortgage bond of the words “Rs. 378 paid towards . 
this document” followed by the debtor’s signature 
when nearly Rs. 1,500 was due at the date of payment 
was held to be an acknowledgment of liability under - 
section 19. The attempt in that case to treat sections 19 
and 20 as mutually exclusive, so that where there is 
part payment an acknowledgment has no effect unless 
the case falls under section 20, was, in my eee? : 
rightly rejected by the Court. 

Gy 5 Bees Lat 819, (2) (1916) 1L.R, 40 Mad, 698, 
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Then there is the case of Ganesk Narhar Joshi v. 


Dailatraya Pauduraug Joshi (1), where the endorse- 
mnt was a signature appended to a note of three pay- 
ments on different dates. Macleod C.]. said : 


“Vimay be admitted that the second defendant had not 
wiritien in so many words that he admitted his liability for the 
balance’ due. Bal we must read the whole endorsement made by 
him, taken in conjunction with the words on the face of the note, 
Flis diffe u Ho to say that that endorsement can mean anything else 
than this, ‘Jl have paid so much on account of my Lability on the 
note, aud ia consequence Lan: only Hable fer the balance remaining 


a ty 


cag, 


Next, in Prasauna Kumar Roy v. Niranjan Roy (2) 


the principal suv advanced on a mortgage bond was . 


Rs. 5,700 and on payment of Rs. 1,751 an endorsement 
was made on the back of it in the following terms, “ paid 
on account of the principal as per separate accounts 
Rs. 1,751 only’? and the same conclusion was arrived 
at. There is a similar authority in this High Court, 
MK, Rastoiswanalhan Chellyar v. RSL. Lakshmanan 
Chetiyar (3). 

In my opinion, the effect of section 20 of the Act 
need not be considered, since the debt was saved from 
limitation by the operation of section 19. Not only 
does this matter arise from the pleadings, ee the Sub- 
divisional Judge framed as an express issue “is the suit 

barred by iniitation ?” and quotec Hoe nthorined 
report) acasc in which if was appare pe held that a 
bare signature oy a debtoron the back of a promissory 
note exceuled. by him was not an gee ees hee of 
liability in the absence of evidence as tointention. His 
words show that ihe question of section 19 was present 
to his mind, buf here the words “ Paid to ale Rs. 10” 








(H) (1922) ELK. 47 Bom. 632, (2) (1929) JER. 48 Cal. 1046. 
(3} £1937] Ran. 421. 
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clearly show an intention to make an acknowledgment 
s Of liability as appears from the authorities I have, cited. 
= Accordingly, for the reasons given, this appeal 
‘oY. must be dismissed with costs, advocate’s fee ten gold 
CJ. mohurs. 


BRauND, J.—I agree and have nothing to add. 


- 1938] RANGOON LAW REPORTS. - 603 
APPELLATE CIVEL, 


a ive Sir Ernest BH. Goodman Roberts, Kt., Chief Justice, 
aud Mr, Justice Duatkley. 


MAUNG THAUNG »v. SHAIK ABDUL GANIL* _—_ 
: Feb, 1. 
Municipal iax—Notice of demand—Person liable to pay—Owner of property 
Gead-—Service of notice on care-taker—‘arrear, defaulier”—Sale of 
property for defauli—Invalidity of sale—Right of action by private parties— 
urna Land and Revenue Act, ss. 44, 46, 55 (h} asd (i), 56. 
Where 2 notice of demand was issued under s. 440f the Burma Land and 
Revenue Act for iminicipal taxes addressed tothe owner of a property who 
was deadai the time, and the notice wks served on the caretaker of the 
property, eld fit the cave-taker was neither an agent of the dead owner nor 
@ person Jiahlc to pay the tax and consequently there was neither an “ arrear” 
nor a “ defastier " within the micaning of s. 44. The service of the notice was 
invalid and 2 sale of the property folowing upon such nolicea nullity. 
The provisions of ¢, 560f the Burma Landand Revenue Act do not oust 
the jurisdiction of the civil Courts ina matler between private individuals to 
which Government is noi a party. ; 
Meung Naw v. Ma Shwe Hmat, § L.BR. 227 ; Sit Yin v. Ma Shin 
SLLBR.7) 5 Trustecs for the development of tite City of Rangoon v. Behara Sous 
LL. 10 Ran 412, referred io. 


Hla Tun Pru for the appellant. 
Paul for the respon 


The facts of the case appear in the judgment of the 
appellate Court. The learned trial Judge after setting 
out the facts dealt with the law as follows : 


Bratrn, j.—vThe taxes in question arose under sections 79 to 1937 
90 of the-City of Rangoon Municipal Act. By section 194 of the , 77a, 
same Act it is provided : ‘ ° 

194, (7} Any arrears oftax or any fee or other money 

tjlaimabie by the Corporaiion under this Act may be 

r ecovered as if they werc arrearsoflandrevenue . .” 

It is necessary, therefore, to look and see how arrears of land 

revenue can be recovered. That is to be found in Part IV of the 

Lower Burma Hand and Revenue Act. By section 44 of that Act 
it is provided : j 

“44. When any such sum has fallen due, anda written notice 

of denzand for ithas been served on any one of the 





* Civil First Appeak No. 108 of 1937 irom the judgment of this Court on 
the Original Side in Civil, Regular No. 155 of 1936, 
% 
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persons liable for it, or published in such manner as. 
the Local Government may from time to time by rule 
direct, and ten days have elapsed from the service or 
publication of such notice without such sum having. 
been paid, such sum shall be deemed to be an arrear,. 
and every person liable for it shali be deemed to be 
a defaulter.” 

Before leaving that section I desire to point cut that it is the 
section which defines, for the purposes of the Act, both whoa 
“ defaulter ” is to be deemed to be, and of what an “ arrear ” is- 
to be deemed to consist. As I read that section, a person liable 
does not become a “ defiulter ” until the notice referred to in the 
section has been served and there has been a failure to comply” 
with it. Neither does the sum payable become an “ arrear ”’ until. 
the same notice has been served in accordance with the provisions- 
of this section. Until those conditions have been fulfilled, there 
is, in my view, for the purposes of this part of the Act ciate! an. 

‘arrear ” nor a “ defaulter.” 

Then follows section 45, which says in effect that where there: 
is an arrear anda defaulfer, such arrear may be realized as- 
if it were the amount of a decree for money passed against the 
defaulter. There comes into existence, therefore, a notional 
decree in respect of the “ arrear ’ and against the “ defaulter Be 
as those expressions are defined by the Act. 

By section 46 it is provided that, instead of realizing a decree’ 
under section 45, it may also be realized by proceedings against 
the land. bes 
In the ‘present case, as I have pointed out, the tice “of é/the 
6th June was addressed to Sheik Elabi Bux who ha been. ‘dead: 
for some three anda half months. The service of it was, _purported: 
to be accepted by the first defendantas his agent. Itis! ‘manifestly 
impossible that there should be a duly authorized agent of: a dead 
person. Iti is, to my mind, equally impossible that a; ‘dead person: 
should fall, for the-purposes of section.44 of the ower Burma: 
Land and Revenue Act, within that category of’ persons ‘described: 
as of any one of the persons liable” for any sum that / has fallen: 


due. - It may ‘be that during his life-time Sheik Filahi Bux _ was a 


person liable for the whole or some part of thesse ajrears of tax.. 
But. assuredly, in my opinion, a dead mait cannot be described 
as a person who is “ liable” for. anything/ . It: may be that: the 
liability originally contracted by ‘him. still existis: /But in that case: 
it has been transferred either to his estate’ or ‘to those persons into: 
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~whose hands his estate has come. In my view, moreover, there 
has never been in this case a written notice of demand which has 
been served upon a person liable for the arrears of tax. Obviously, 
it as never been served upon Sheik Elahi Bux, who atthe time 
was lying in his grave in Calcutta. Ma Bu Macan have had no 
authorily to.accept service for him in the circumstances. And I 
am bound to come to the conclusion that there has been no 
compliance with section 44 of the Lower Burma Land and 
Reverme Act. Itappears to me to follow from this that there 
thas never been constituted in this case either a “ defaulter” or 
an “arrear” within the meaning of those expressions as defined 
in the statute. 

' Bat for the difficulty afforded by sections 55 and 56 of the Act, 
‘ET should have been satisied that this defect must constitute a fatal 
daw in the title of the second defendant. ; 

Section 56 (a) of the Lower Barma Land and Revenue Act 
provides that : 

“56. Except as hereinbefore expressly provided, no Civil 
-Court shall exercise jurisdiction as to any of the 
following matters, namely : 

(a) matters, claims, and questions mentioned in the first 
proviso to section '55; . . . .” 

In section 55 (i) it is provided that among such questions are 
questions ag to “the legality of any process issued under section 
45.” The question, therefore, which arises is whether it is open 
to me now as a Civil Court to listen to any contention as to the 
legality of the sale under section 45. : 

I am, however, I think, precluded from going into this 
question by virtue of the decision of the Court of Apneal of this 
‘Court. given in First Appeal No. 34 of 1935 by the learned late 
Chief Justice and my brother, Mr. Justice Mya Bu. In that- case, 
except in one particular, the facts were identical to this case. A. 
person who, if he had been alive, would have been liable for the 
tax in question, died in 1931. In 1932 proceedings were taken by 


the. Corporation in respect of arrcars of tax arising in that year. 


The Corporation thereupon purportcd to serve a notice under 
‘section 44 of the Act upon the person who had died in the 
previous year. The only difference between the facts of that 
case and the facis of the case with which I am now dealing is 
that, in the case before the Court of Appeal, the person on whom 


the notice had been served had died long before the-tax in 


question became payable. In the present case the tax in.question 


605 


1938 
MaunG 
THAUNG 

wy 

GANT, 


BRAUND, }. 


606 


1938 
Matneo 
THAUNG 


v.. 
GANI. 


BRAUND, J. 


RANGOON LAW REPORTS. [1938 


was in respect of the first and second quarters of 1935, and Sheik 
Elahi Bux did not die until the 16th February 1935. It may be, 
therefore, that Sheik Elahi Bux was alive at the time when the 
tax in respect of the first of those two quarters became payable. 

That, however, is not a circumstance which, in my view of the 
reasoning which has been adopted by the Court of Appeal, has, as. 
I think, any effect to take this case out of its scope. The learned 
Chief Justice said in that case : 

“Now, the Akunwun issued a Perna notice on 21st July 
1932, calling upon S, A. Ganny Laik to pay the amount 
due on or before 10th August 1932, or to appear 
before the Akunwun-to show cause why the amount 
should not be realized from him. At that time Abdul. 
Ganny Laik was dead, and he was not a person in 
arrear or a defaulter against whom steps could. be 
taken to recover the arrears of taxes, because he was & 
deceased person.” 

The implication in those words appears to me to be that it is the 
view of the learned Chief Justice that, becanse Abdui Ganny Laik 
was dead, he ceased to be a person against whom steps could be 
taken. There are other passages in the learned Chief Justice’s- 
judgment which clearly point, I think, to his-view that no proceed-- 
ings are possible against a dead man, and he relies upon an 
earlier decision of his own in the case of the Trustees for the: 
Development of the City of Rangoon v. G. S. Behara & Sons (1). 

_ Itis possibly not altogether easy be see why a question relating: 
to a defect in constituting either a “ defaulter” or an “‘arrear’” 
under section 44 should not be a question ‘‘as to the legality of 
any process issued under section 45.” Whatever my own opinior 


-might be, it is not, I think, open to me, in view of the cases to: 


which I have referred, to depart from those two sauthotttics, 
which are to the effect that the proper constitution of a “ defaulter ”” 


‘and of:an “arrear” are conditions precedent to the jurisdiction: 


under sections 45 and-46 of the Lower Burma Land and Revenue 
Act arising at all. In those circumstances it is not, I think,. 
open to me to come to any other conclusion but that the whole . 
of the proceedings relating to the sale of the property in question 
in this suit in Revenue Proceedings No. 2174 of 1935 were void 


‘and of no effect, and it-must follow, accordingly, i in my. views that 


the second epee acquired no title. 





- 


(1) (1932) LL.R, 10 Ran. 412. 
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For these reasons I have come to the conclusion that the title 

of the plaintiff must prevail over the title of the second defendant. 

i is one of those cases in which one of two innocent parties must 

suffer, and the law appears to me to have prescribed that it is the 
second defendant in this case who must bear the burden. 


His Lordship gave a decree in favour of the plaintiff 
against which the second defendant (auction-purchaser) 
appealed. 


Ropers, C.j.—I am of opinion that this appeal 
must be dismissed. The suit was brought for a 
declaration with consequential reliefs, and the plaintiff 
claimed that he was the elder brother and heir of one 
-Shaik Elahi Bux, who had a lease-hold garden land 
known as Holding No. 70 in Survey Block No. 53, 
Cantonment Circle Rangoon, with two houses and a 
hut which were built and standing thereon. The 
deceased owner fell ill in January, 1935, and went to 
Calcutta, leaving Ma Bu Ma as a kind of care-taker 


with authority to collect the rents on his behalf. — 


Shortly after arriving in Calcutta he died, in February 
1935, but this fact was not known to the revenue 
authorities at first, and, on the 6th June, the revenue 
officer of the Corporation issued a notice under section 
44. of the Burma Land and Revenue Act for Rs. 66-10 
- for municipal and other taxes, and the important thing 
to observe about the notice is, as the learned trial Judge, 
Braund ]., pointed out, that it was addressed to Elahi 
Bux. When the Bailiff came downto serve the notice, 
Elahi Bux, of course, was noi there, and he handed it 
to Ma Bu Ma. it bas been pointed out to us that in 
certain circumstances a notice may be addressed to and 
served upon an owner or an occupier : but this notice 
was not addressed to Ma Bu-Ma and could only have 
been validly served by handing it to her if shé was in 
fact the agent of Elahi Bux, to whom it was addressed. 
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She was not his agent, and could not have been his 
agent, for he was dead and dead persons cannot have. 
agents : and accordingly, the notice was not validly 
served- upon the person liable to pay. And it is 
conceded now that the person liable to pay was the 
plaintiff in the action, who in the appeal is the first 
respondent. The notice was not validly served upon 
the person liable to pay ; so there was no default made 
by anybody and a sale can only take place where a 
default is made. It follows that the sale was invalid 
and a nullity, and Maung Thaung, though acting in . 
good faith in bidding at what to all appearances was, 
at the time, a valid sale, was unhappily under an 
illusion, and what he has done is not to have purchased. 
the property at all, though he has been putin possession 
of itand has paid moneys to the revenue authorities © 
as dues on the property. There having been no real 
sale, and the learned trial Judge having accepted as 
true the evidence of Shaik Abdul Gani that he was the 
brother of the deceased and, consequently, his heir, 
we think the learned trial. Judge was right in the 
decision at which he arrived. 

But we have been referred by U Hla Tun Pru, who 
appears for the appellant, to section 56 of the Burma: 
Land and Revenue Act (Act II of 1876), read with 
section 55, provisos {#) and (i), and it is contended that 
those provisos oust the jurisdiction of the civil Courts 


in this particular matter. Now, it must be pointed out | 


that the Rangoon Corporation, in-having recourse to 
the procedure indicated by the Act, must fulfil certain 


‘preliminary requirements and in the case of Trustees 


for the Development of the City of ‘Gee wv. GLS. Behara 
& Sons (1) Page C.J. said as follows : 


“ Now, under sections 44 and‘45 “of ‘Act ‘Il of 1876, it is 
a condition precedent to the right of the appellants to have 


(4) (1932) ILL.R. 10 Ran. 412, 433. 
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recourse to the special procedure prescribed in that Act that a 
sum has fallen due for the terminal tax ‘and a written notice of 
demand for it has been scrved on any one of the persons liable 
for it’? 


Here we are satisfied that the written notice of demand 
was not scrved on any one of the persons liable. 
Elahi Bux bad been liable, but he was dead, and, by 
his death, had ceased to have any agent acting for him 
in the person of Ma Bu Ma, and the person who 
became Jiable for the tax on the death of Elahi Bux is, 

the learned Judge has found, the present first 
respondent. Now, itis said by U Hla Tun Pru, “ We 
could nol find bos first respondent’, but then, it is 
said that he was in Rangoon at the time and there is no 
kind of evidence to show either that he was looked for, 
or thatthe procedure which is laid down that a person 
‘liable for the tax is looked for and cannot be found was 
followed. Reference was made to Rule 86 of the Rules 
under Act (Act IY of 1876), but it is clear that if 
that rule lias any application here it could only have 
ers where the notice was published by a copy 
of it being. posted on the ward headman’s house. It is 
clear r that \ was not done, and I am of opinion that 
the suggestion that Rule 86 has application to the 
‘circumstances in this case is without foundation. ~ 

Accordingly, for the reasons I have stated and the 
reasons which appear in Fos learned trial Judge’s 
judgorent, } info which I ne site I think, go very fully, 
Tam of opinion that this ap cal should be dismissed 
with costs, a Avdente’ s fee ff ve gold mohurs, 


clear that 


Dune wey, }.—l ag ree. A ‘fivther ground on which it 
must be held hat Rule 86 of the rules under the Land 
and Revenue Act has no cae is that publication, 
under the last clause of the rule, is only permitted when 


‘notice of demand cannot be served on either the 
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owner or a person in occupation of the property. In 


the present case it is quite clear that there were a number 


of persons in occupation of these buildings, and notice 
could have been served readily on any one of them. 
As regards the prohibition contained in section 56 of 
Act II of 1876, it has been laid down in a line of 
judgments of the Chief Court of Lower Burma and. 
of this Court that the prohibition to the jurisdiction of 
the civil Courts extends to disputes to which Govern- 
ment is a party and not to disputes regarding the 
right to occupy land between private individuals. 
I need only refer to two of the best known of these 
cases, namely, Maung Naw v. Ma Shwe Hmut and 
another {1) and Sit Yin and another v. Ma Shin (2). 


{1) 8 L.B.R, 227, (2) 8 L.BR. 71. 
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APPELLATE CIVIL. 


Before hr, Justice Mackney. 


Rev. BrorHerR PATRICK 


v. 
LYAN HONG & -Co.* 


Receiver—Making of a lease by recciver-—Personal liability of receiver on his 


contract—Receiver uot the agent of Court or estate for contraci—Lessee's” 


rights against receiver only—Civil Procedure Code, O. 40, r. 1. 

A receiver appointed by the Court is not an agent to contract, either of the 
Court appointing bim or of anybody clsc, but he is a principal. He is 
personally Hable for contracts entered into by him, unicss the express terms of 
the contract exckide any personal liability. Where the receiver is liable on his 
contract with the lessee of the property Leased by him, the lessee can only sue 
the receiver and not the owner of the property although the receiver may be 
cntitied to au indemnity from the property. Under the provisions of 0.40, z.1 
of the Civil Procedure Code a receiver has no power to bind the estate by 
it tease, 

In ve Brilish Power Yraction & Lighting Co, Ltd., (1910) 2 2 Ch.D. 470 ; Ber? 
v. Bull, (6895) 1 O.B. 276; Diushaw v. Amrit Lal & Co., LLLR. J0 Pat. 379; 
Heaus ¥. Malhias, (1858) Q.B. Rep. El, & BI. 590; Ia re Johnson, 15 Ch.D. 548 § 
lu ve Louden Uniled Breweries Lid., (1907; 2 Ch.D. 511; Mahantk Singh v. 
U Aye, VLR. 14 Ran. 336; Moss Steamship Co, Lid. v. Whintey, {1912} 
AC. 254; Parsous v, Sovercign Bank of Cauda, (1913) A.C. 160 ; Remnarayart 
vy. Carey, LL, 58 Cal. 174, referred to. 

Mehari Bibi vy. Shyeuiat Bibi, LL, 36 Cal, 937, -dissented fron. 


F oucar for the appellant. 
Kyaw Dis for the respondent. 

-Macknry, J.—This appeal arises out of a suit 
brought by the plaintiffsrespondent Lyan Hong & 
’ Company for the recovery of a sum of money as damages 
for. breach of contract of a lease of a certain rice mill. 
This rice mill bclonged to the estate of one U Po Kha. 
In Civil Regular Sutt No. 5 of 1935 in the District Court 
of Insein a decree was passed for the administration of 
this estate, and one U Zeya was appointed receiver. The 
decree is dated the 23rd May 1936. U Zeya was 





* Civil Second Appeal No. 292 of 1937 from the judgment of the District 
Court of Inscin in. Civil Appeal No. 18 of 1937, 
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appointed receiver 10 wind up the estate and partition it 
among the parties. He was empowered to sell any part 
of the moveable property of the deceased if he found it 
necessary to carry out the objects of the suit. He was 
also empowered to sell the immoveable property with 
the prior sanction of the Court. In addition to these 
powers it was declared that the réceiver should have 
power to rent out any immoveable property of the 
estate for a period not exceeding six months if he found 
it necessary to do so to carry out the objects of this 
suit. In conformity with this power U Zeya leased the 
mill to the plaintiff company on the 16th October 1936 
but no document of lease was executed. One Chit Po 
was the former lessee. U Zeya appears to have turned 
him out. The plaintiff company went into possession 
on the 17th October 1936. On the 12th November 
1936 they were ousted by an order of the Headquarters 
Magistrate at Insein and one Ma Hman, said to bea 
sub-lessee of Maung Chit Po, was put into possession 
and remained in possession until the 31st March 1937. 

On the 2nd November 1936 the appellant, the 
Reverend Brother Patrick, having become the sole 
owner of the estate the Court discharged the receiver and 
directed him to give possession of the property, which 
was in his possession to the Reverend Brother Patrick. 
On the 3rd. November the receiver was requested by 
letter to hand over the mill to the Reverend Brother 
Patrick. To this letter U Zeya replied on the 18th 
November stating that he had leased the nce mill 
to Lyan Hong & Company for six months and that the 


' mill was.in their possession. On the 23rd November 


a-reply was made on behalf of the Reverend Brother 
Patrick indicating his surprise at receiving the informa- 
tion contained in the letter of the 18th November and 
pointing. out that there seemed to be some trouble at 
the mill as a result of U Zeya’s action as one Ma Hman, 
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as the sub-lessee of Maung Chit Po, claimed to be  1%8 
in possession. ee 
The plaintiff company joined U Zeya, the Reverend yan Hone 
Brother Patrick and one Maung E as defendants in oe 
their claim for damages. We are not now concerned 
with the case of Maung E. The Subdivisional Court 
granted the plaintiff company a decree against ali the 
defendants for Rs. 3,240-10-0. All the parties appealed 
against this decree to the District Court. The learne 
District Judge dismissed the appeals of the defendants, 
modificd tie decree of the Subdivisional Court by 
granting a decree for Rs. 4,405-4-9, and directed that 
the décrec be against the Reverend Brother Patrick and 
Maung E in their capacity as representatives of 
the esiaitc of U Po Kha, and against U Zeya in his 
“personal capacity. The Reverend Brother Patrick has 
appealed against the decree of the District Court 
dismissing his appeal. 
The point taken is that the receiver U Zeya is 
personally liable for the coniract entered into by him, 
and the other party cannot sue the estate or the owners 
of the estate for damages for breach of contract but can 
have recourse only against the receiver. Consequently 
no decree should be passed against the Reverend 
Brother Patrick. The receiver can claim to be indem- 
nified from the estate if it is found that his action in 
leasing the property was correct. 
The Icarned District Judge has considered this point 
in his judgment and he held, on the authority of Mohari 
| Bibi-v. Shyama Bibi (1), that although the receiver was 
. personally liable a creditor could have recourse also 
against ihe estate, the principle to be applied being that 
the estate cannot enjoy the benefit of the receiver's acts. 
without being held responsible for the obligations 





MACKNEY, Ff. 


arising out of them. 


(1) (1994) LL.R. 30 Cal, 137. 
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1938 «In Mahanth Singhv. U Aye and others (1) it was 
BRO. Patrick pointed out that— 
Lay itow “ As regards the liability of. the contracting parties, there is. 





normally no difference between a contract to which A is a party in 
SN Te he cipacity as ‘ a trustee ' and one to which .A is a party in his 
personal capacity. In either case the opposite contracting party 
contracts with A and with no one else; and, in the absence of an 
express or clearly implied term of the contract itself that the 
personal liability of the contracting -trustee is to be excluded, no 
limitation upon A’s personal liability arises by virtue only of his 
being in fact, and by his being described as, a trustee. In either, 
case the trustee is the contracting person . .-. as 
If a creditor obtains a decree against a trustee or an ‘execuiée 
with whom he has contracted and such trustee or executor has a 
right of indemnity against the estate that right of indemnity 
becomes one of the assets of the trustee or executor accessible to 
the creditor, whether by subrogation or otherwise. But the 
personal liability of the trustee or the executor must first be 
recognized and only then can any right of indemnity arise upon 
which the doctrine of subrogation can operate.” 


In this judgment a number of English authorities. . 
are cited, but as the learned Judge observes in this 
matter the law applicable in this country does not 
differ. I have no doubt that the same principles are to 
be applied in the case of a contract with a receiver, . 
For this there is ample authority. : . 
I would first refer to In re British Power Traction 
and Lighting Company, Limited. Halifax Joint Stock 
Banking Company, Limited v. British Power Traction .. 
and Lighting Company Limited (2), in which ‘a refer- 
ence is made to the case of Im re Johnson (3); which 
is referred to by Mr. Justice Braund at page 345 of. the 

- Rangoon Reports. In Imre Johnson (3) Jessel M. R. said : 


“ ¥f the right of the creditors is, 2 as is stated by Gare Justice” : 
‘Turner, the right to put themselves so to speak, in the ‘Place of a. 





~ (1) (1936) LL.R. 14 Ran. 336. (2) (1910) 2 ChD. 470, 476, 
_(3).15 Ch.D. 548, 555. 
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trustee, who is entitled to an indemnity, of course, if the” trustee 
is not entitled, except on terms, to make good a loss to the 
trust estate, the creditors cannot have a better right.--*Reading 
“‘ receiver and manager ’ in lieu of ‘trustee’ the passage is exactly 
in point.” 

“The claim of the creditors was against the receiver 
and in this case (a debenture-holder’s action) they 
were allowed to claim against the estate only to the 
extent of the net amount of the receiver’s indemnity, 
i.¢., 4500 which was less by 4400, than the total 
liability incurred by the receiver, because the receiver’s 
cash account was deficient by £400 which he was 
‘unable to pay. Swinfen Eady J. said : 


“ The right of the trade creditors was to sue Watkins (receiver), 
to whom they gave credit. He would have had no answer to 
their claim. But can they through him claim against the estate 
of which they are not creditors ? The answer is that they can 
-only claim. through him to the extent of his right of indemnity 
against the estate . . . . . The trade creditors have no 
higher right than Watkins against the estate. If Watkins paid 
‘them: the whole £900 he could only come against the estate for 
difference between the £900 and the £400 in his hands, tam 
£500.” 

In Moss Steamship Gambon Limited v. Wide 11), 
‘it is clearly. shown that where the contract is made 
‘by the receiver and manager he is personally liable, 
the receiver and manager looking for indemnity to 
the assets of the company of which he is receiver and 
manager, . Earl Halsbury observed {at page 261} : 

“Once a receiver and manager is appointed things are changed, 
and every man -cf business would know, or ought to know, - that 
.the only person with whom he could safely contract would be the 
" manager appointed by the Court. itd 


In Dinshaw v. Amy ‘it Lal & Co, (2), he decicn in 


Parsons v. Sovereign Bank of Canada (3) is quoted 





(1) (1912) A.C. (H.L.\ 254. 42) (1930) I.L.R. 10 Pat. 379. 
(3) (1943) Ap. Cas, 160. 
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in which this case is referred to and it is observed (at 


page 387) by Lord Haldane L.C. 


“It is no doubt true that grima facie any new contracts 
they (7.e., the receivers & managers) made would ordinarily be 
made by them personally in reliance on their right of indemnity out 
of the assets as happened in the recent case before the House of 
Lords of Moss Steamshif Company, Limited v. Whinney (1) where 
a new contract made by the receiver was held, as a matter of 


‘construction, to have-been entered into by him personally.” 


The Patna High Court applied the principle in the 
case before it. Again, in Ramnarayan Satyapal v. 
Carey & Daniel (2), reference was made to English 


_ cases and it was pointed out that 


“* receivers appointed by the Court are not agents to contract, 
either of the Court appointing them or of anybody else, but they 
are principals. They are personally liable for contracts entered 
into by them, unless the express terms of the contract exclude 
any personal liability.” 


If it be true that the receiver in the present case is 
personally liable on the lease contract entered into by 
the plaintiff company, and if the plaintiff company 


‘can only enforce its claim against the estate through 


the receiver on its being able. to establish that the. 
receiver is entitled to indemnity in respect thereof from 
the estate, then it is obvious that the Reverend Brother | 
Patrick, as the owner of the estate, i is not a proper ay 
to this suit. 

I have examined the case of Mokari Bibi v. shyt. 
Bibi (3) on which the learned District Judge relies but 
I am bound to say with the greatest respect that Ido not 
understand the reasoning employed in this judgment. 


- This was a suit for the recovery of a sum of money dug. 





(1) (4912) A.C. (H.L.) 254. -@ (1930) ILL.R. 58 Cal. 174. 
{3) (1904) LL:R. 30 Cal. 937. 
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to the plaintiff's firm on account of their dealings with 1988 
the receiver of the estate of one Pokhiram, for the Bro. "Pato 
adniinistration of which Shyama Bibi had obtained yan Hone 
letters of administration, the receiver being discharged. **° 
It was contended that the plaintiff's proper remedy was Mackey, J. 
against the receiver alone, but the learned Judge 
dismissed this contention saying that the creditor is 

entitled to proceed against the representative of the 

estate for recovery of debts incurred by the receiver 

during the management of the estate by him. The 

learned Judge thought that the right to maintain such a 

suit against the representative of the estate was founded 

on the just and equitable principle that as the acts of a 

receiver, acting within his authority, were the acts of 

the Court, the estate could not be permitted to enjoy 

the benefit of these acts without being held responsible 

for the obligations arising out of them. The observa- 

tions of Rigby L.J. in Burt, Boulton and Hayward v. 

Bull (1) are quoted as justifying this conclusion. No 

doubt it is true that the receiver is entitled to be 
indeninified by the estate, but this proposition does not 

justify the conclusion that the creditor is entitled 

in a suit to recover his dues to proceed against the 
representatives of an estate instead of the receiver, or 
conjointly with the receiver; and with the greatest. 

respect I cannot see that the quotation from the 
judgment of Rigby L-.J. justifies such an inference.. 

The quotation is : 


“The Court could never have intended by its action to ‘bring 
about such a state of things as that a‘ business might be carried on. 
perhaps for years, and then, owing io failure of the assets, all the 
creditors should go without payment.”. 


In point of fact, this observation has been taken right. 
out of its proper context and, when considered with‘its 





»~ (1) {4895) 1-0.B. 276. 
44 Soa 
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context, appears to beara meaning quite opposite to 
that which the learned Judge who decided Mohari 
Bibi v. Shyama Bibi (1), has put upon it. Rigby ‘L.]. 
says : 


“The intention is that the receiver and manager so appointed 
should appear to the world as the person carrying on the business 
in the usual way, making himself personally liable on all contracts, 
except in cases where there might be a special stipulation to the 
contrary, and looking for indemnity to the assets or the persons 
for whose benefit ultimately the business was carried on. It would 
be impossible for a tradesman in the ordinary course of business 
to ascertain for whose benefit the business was carried on, or what 
funds might be available ; and I do not think that the Court can 
be supposed to have intended by their action to place people in 
such a predicament. I do not say that it would be the duty of a 
receiver and manager to incur liabilities of an exceptionally heavy 
nature, but I think he must be understood to take on himself the 
ordinary liabilities that would fall on a person carrying on such a 
business as that to which his appointment relates. I do not say 
thal, if the fund to which he was looking fcr indemnity failed, 
he might not come to the Court and ask to be relieved from 
responsibility ; but I do not think he can get rid of responsibility 
on a contract merely by stating in the contract that he isa receiver. 
As soon as it appears that he has no principal, and is a receiver 
appointed by the Court, it is implied, I think, when he enters inic 
a contract,|that it is a real contract, by which he binds himself 
personally, and he must look for indemnity from the liability so 
incurred to the assets ... . . . .-.I think that the notion 
upon which the Court has always proceeded, in exercising its 
jurisdiction to appoint a manager of a business, is, not that he is 

to be in the’position of an agent, although there is. no principal, 
-but that he is to be in a position. similar to that of persons who in 
a fiduciary capacity carry on a business, ‘in the course of. which 
contracts have to be entered into e.g., executors or ‘trustees, who, 
by the terms of the instrument appointing them, are” directed to 
carry on a business for the benefit of others. ‘The rale has always 
been that such persons are prima facie themselves personally liable, 
ge they cannot get rid of liability on the sen acts et aos By them 





(1) (1994) 1.L.R, 30 Cal. 937, - 


1938] RANGOON LAW REPORTS. 


merely by describing themselves in the contract as executors or 
ttlistees 4 2 « & 6 PY 


and then comes the sentence which has been quoted in 
the Calcutta decision. In the Calcutta case, Sale J. 
‘avers that 


“a right to maintain such a suit (7.e., by creditors of the receiver 


against the representative of an estate), is, in my opinion, founded 
.on the just and equitable principle that as the acts of a Receiver 
so long as they fall within his authority are the acts of the Court, 
the estate cannot be permitted to enjoy the benefits of those acts 
without being held responsible for the obligations arising out of 
them.” 


But, with the greatest respect, I do not think that it is 
correct to hold, even if the acts of a receiver are in this 
sense the acts of the Court that the creditors of the 
receiver have any direct claim against the estate. 

The learned District Judge referred toa passage in 
Kerr’s ‘“‘ The Law and Practice as to Receivers,” Tenth 
Edition, page 172, but omitted to specify what was the 
particular passage on which he relied. On referring to 
the;Text Book in question, the only passage I can find, 
‘which, possibly, might have been the one the learned 
District Judge had in mind, is this : 


“ The acts of a recenrer are for the benefit of. all. parties 
according to their titles: . . . . . . Conversely, if ‘a loss 
arises from the action of a receiver the estate must bear it as 
‘between the parties to the: action.” 


eens is then made to two cases of which the. one 
‘which .[ have before me is In. re Loudon United 
- Breweries, Limited. Smith.v. London United Breweries, 
‘Limited (1). This was a. debenture-holders’ . action, -so 
that presumably the word “action ” where it is used for 
the second time in the quotation must have referred to 





(1) (1907) 2 Ch.D, 511. 
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such an action. In that particular case the receiver and 
manager who had been appointed became bankrupt.. 
There were assets in the hands of the Court and: the 
Court had to decide how these assets were to be dealt 
with. The trustee in bankruptcy of the receiver put 
in a claim as well as the debenture-holders. It seems. 
that the receiver had become entitled to certain pay-- 
ments out of the assets of the company but as he had: 
become bankrupt the Court thought fit to make the: 


payments direct to the creditors who could prove that 


the, debts in which they were interested had been 
properly incurred by the receiver in the course of his- 
duties, the reason being that “ this is what would happen: 
ultimately.” Neville J. observes : a 


“Tt seems to me that in directing an inquiry with a view to 
payment to the creditors of the receiver, after the discharge of 
the costs of realization, I shall be putting those creditcrs in 
precisely the same position that they would have been in had the- 
receiver paid them and then come for his indemnity against the- 


estate.” 


The decision deals with a very special case and does: 
not lay down any principle on which the plaintiff-. 
respondent in this case can rely in impleading the 
Reverend Brother Patrick, the present owner’ of the 
estate. FEven here it_is shown that the claim s* the: 
creditors is through the receiver. 

Whilst conceding that the principle of law heveiir 
set out is correctly laid down, the learned counsel for: 
the respondent contends that the case of a lease is. 
different from that of a contract, that the receiver. by” 
leasing the property binds the estate and that the lease: 
created an interest in the estate. I do not think that: 


_ this is a sound proposition. It does not appear to me 


to be correct to say that a receiver can bind the éstate:_. 
by a lease. — 
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In George David Evans v. William Mathias and 1938 


Joh Lewis (t), 1 find the following observation by pro, patrick 
v. 


* Lord Campbell C.J. : “Lyan Hone 
; & Co, 


“The counsel for the respondents laid down the proposition iecon 

: ; ACKNEY, J. 
‘that an attornment to a receiver appointed by the Court of 
Chancery enures to the benefit of the person who shall ultimately 
‘be found to have in him the legal-estate. The Court of Chancery 
certainly does not assume to itself any title or power of conveying, 
directing its decrees only in personam, and requiring the parties 
in whom the legal or equitable interest may be to convey for the 
‘benefit of those found to be beneficially interested.. But +no 
authority was adduced to show that an attornment to a receiver 
appointed by the Court of Chancery hypothetically creates a 
‘tenancy under another person.” 


In that case it may be said that Evans was a tenant who 
had attorned to the receiver. Ultimately the estate. 
passed to the defendant Mathias. It was observed : 


“ We must, therefore, hold that Evans never became tenant to 
Lewis, ” (who assigned to Mathias) “ either by the attornment or by 
the subsequent payment of rent to the receiver ; and that the 
‘relation of landlord and tenant, upon which the avowry is framed, 
‘was not constituted by the subsequent assignment of the term to, 
Mathias.” 


If would seem, therefore, that no relationship of land- 
lord and tenant has been created between the plaintiff- 
company and the Reverend Brother Patrick. 

In Kerr on Receivers at page 238 it is observed: . 


“If a receiver himself grants a lease without sanction, the 
lease will be binding as between him and the person who takes the 
‘Jease by estoppel. As between thelessee, however, and the owner 
of the legal estate, the lease ‘has, in the absence of special - 
circumstances, no binding force, even though it may have been made ~ 
with the sanction cf the Judge. The powers of the receiver are: | 
‘limited to receiving proposals and making arrangements as to the 
leasing of:the property over which he has been appointed receiver. 


(1) (1858) Q.B. Ref, El, Bl. $90, 601. 
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He has no power by a lease made in his own name to transfer 
the legal estate in the property, nor can such a power be given to- 
him by the Judge. Leases should be granted in the namé of the 
estate owner.” ; 


. In the present case the receiver appointed by the Court 


can have such powers as can in law be conferred on 
such receivers. Order 40 rule 1 of the Code of Civil 
Procedure sets out the powers which may bé conferred 
upon a receiver: none of them include the power to 
bind the estate by a lease. 

Iam of the opinion, therefore, that the proper remedy 
of the plaintiffs-respondent is against the receiver, 
U Zeya ; and that they have no right of suit against the: 
owner of the estate, the Reverend Brother Patrick, in 
respect of a breach of contract of the lease. It may 
be that U Zeya will be able to establish his right to 
indemnity against the estate and that through him the | 
plaintiff company will be able to resort to the estate to 
satisfy its dues, but these are matters which cannot. 


_ arise for decision in. such a suit as the present one. 


This appeal is allowed and the plaintiffs’ suit against the 
appellant the Reverend Brother Patrick is dismissed. 
with costs in all Courts. 
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CIVIL REVISION. 


Before Mr. Justice Mackney. 


MAUNG NYUN AND ANOTHER 
v0. 
1HE COLLECTOR OF MANDALAY.* 


Land Acquisition Act, s. 49 (1), proviso 2—-Land intended to be acquircd— 
Land whether part of owncr’s house—Owner requiring Collector to refer 
question to Couri—Refusal of Ccllecior—Act of Collector ‘sninisterial— 
Revision. 

Where a person asks the Collector to refer. to the Court under s. 49 41), 
proviso 2, of the Land Acquisition Act the question whether the land propose 
to be acquired did or did not fcrm part of his house and the Collector refuses 
to do so, the action of the Collector is ministerial ard does not constitute hima 
Couri subordinate to the High Court, and consequently no application in 
revision lies to the High Court against the order of refusal. 

Ezra v. Scerctary of State for India, 1.L:R. 32 Cal. 605,.referred to 

Administrator-Gencral of Bengal v. Land Acquisition Colicctor, 12 C.W.N. 
241; Krishua Das v. Land Acquisition Collector, 16 C.W.N. 327 ; Saraswati x. 
Laud Acquisition Collector, 2 Pat. L.J. 204; 7.K. Aiyar v. Land Farce 
Collector, Palghal, 1.L.R. 42 Mad. 231, dissented from, 


K. C. Sanyal for the applicants. 
No appearance for the respondent. 


Macxney, J.—This application under section 115 of 
the Code of Civil Procedure to revise the order of the 
Collector of Mandalay. must be dismissed as this Court 
in my opinion clearly has no jurisdiction in such.a 
matter. 

The applicants Maurg Nyun and his wife are the 
owners of a piece of property, part of which it. is 
intended to acquire under the Land Acquisition Act 
for the purpose of makirg a road.. On the-portion. of 
the applicants’ lard which it is proposed to acquire is 
ashed. The applicants claim that the land on which 
this shed is built forms part of the building or 





* Civil Revision No. 383 of 1937 ea the order of the Deputy Commissioner 
of Mandalay in D.O.R. Proceedings No. 113 of 1936, ° : 
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manufactory in which they carry on their business of 


weaving, and when proceedings were taken under 
sections 4and 5 (a) of the Act they filed an objection 
before the Collector asking that the whole property be 
acquired, and declaring that if the acquisition of the whole 
property was not acceptable, section 49, clause (1), of the 
Act applied and the provisions of the Act could not 


be put into force. Other objections were raised, 


but we are not concerned. with them. The Collector 
dismissed the objection. The applicants had asked that 
the’ question whether the land pioposed to be acquired 
did or did not form part of the petitioners’ house might 
be referred for determination to the Court as provided 
in the second proviso to section 49 of the Act. This 
the Collector refused to do. It is argued that the 
making of this reference is a judicial act and in making 
it or refusing to make it the Collector is a Court and 
therefore his order refusing to make the reference is 
subject to revision by this Court. The argument 


appears to me to be singularly inconclusive. 


It is not clear from the wording of section 49 of the — 
Act at what stage of the proceedings the Collector is to 
make the reference ; but there is at any rate nothing in 
the wording to suggest that an objector cannot require 
the reference to be made. before Ones ao under 
section 6 is published. ; 

We have it then that no notification as yet bad been 
published under section 6 and that the Collector of 
Mandalay in the course of enquiring into the objections © 
raised to the proposal to publish such a_ notification 


was asked to make a reference to the Court under 
section 49 and he refused to do so. It is obvious that 
~ throughout. these . proceedings the Collector is acting 

‘administratively. Jam unable to see how by his mere: 


- -FERASAI” to” ‘Comply with the express provisions of 
 Sééfion” 49 he constitutes himself a Court subordinate 
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to this Court. In Ezra v. Secretary of State for India 
(1) it was pointed out that the proceedings resulting in 
an award under the Act are administrative and not 
judicial. . 

I have been referred to The Administrator-General 
of Bengal v. The Land Acquisition Collector, 24-Pergun- 
nahs (2), in which it was held that the refusal of the 
Collector who had made an award under section 11 of 
the Act to make a reference to the Court under section 
18 of the Act was a judicial act and the Collector in 
rejecting the application was a Court and his order was 
subject to revision by the High Court. It was said that 
the Collector’s functions under Part [iI of the Act in 
which section 18 appears are clearly distinguishable 
from those under Part II (section 49 appéars in Part 
VIII of the Act which is headed “ Miscellaneous ”), 
and Part III of the Act relate to the proceedings in 
Court. With great respect the argument seems to me 
to be entirely inconclusive ; ror, with the greatest 
respect, does it appear to me relevant to point out that 
to hold otherwise wdéuld be to leave the party aggrieved 
without a remedy. : 
_ This decision was followed in Krishna Das Roy v. 

The Land Acquisition Collector of Pabua (3). This 
was a case in which the Land Acquisition Collector had 
refused to make a reference under section 49 of the 
Land Acquisition Act. The High Court in revision set 
aside his proceedings subsequent to the refusal and 
directed the Collector to proceed according to law. 
The learned Judges followed the case already cited 
giving their reasons that “it would, obviously, be unjust 
that the Deputy Collector should refuse to obey the 
provisions of the Act, and to provide no remedy for the 
correction of his mistaken action.. ..Where. thé .law 





(A) (1903) IL. 32 Cal.605.°- (2) 22 CLAN. 241. 
(3) 16 C.W.N. 327. - 
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- gives a right to a party to a certain procedure, it must 
‘also be deemed to give a remedy for the rectificatiqn 


of any irregularities committed in that connection.’ 


With great deference I think this argument is not a 


pertinent one. It may be noted also that apparently 
the Collector who was asked to make the reference was- 
the Collector who was making the award and evidently. 
the proceedings had gone far beyond the preliminary 
stage of the proceedings with which we are now: 
dealing. eee 

In Saraswati Pattack v The Land Acquisition Deputy 


Collector of Champaran (1Y the High Court of Patna. 


held that it had jurisdiction to interfere with an order 
refusing to refer to the Civil Court a question under the: 


_ second proviso to sub-section (1) of section 49 of the 


Land Acquisition Act. The learned Judges adopted 
the argument that section 49 requires the initiation of a. 
judicial proceeding in the Civil Court for the deter- 
mination of the question and the Statute provides that 
the first step in that judicial proceeding shall be a 
reference by: the Deputy Collector. -Mr. Justice 
Chapman says : | 

“Tam of opinion that the first step in a judicial proceeding. 
must be held to be a judicial step and that the act of making a 
reference or refusing to make a reference is an.act with which we 
can interfere cn the ground that the Deputy Collector is a Couit 
when he takes such a step or refuses to take it.” 
And. the cases already cited are referred. fol. “The 
learned Judge does not give any reason for holding that 
when a person fails to take a judicial step: he constitutes 
himself a Court subordinate to the High Court and for 
myself I regret Iam unable to follow the observation. : 

. The .Jast case to ‘which I have been referred “is 

T. K. Parameswara Aiyar and fourteen others v. Land 
Acquisition Collector, Lae and eight others (2). 


(1) 2 Pat. LJ. 204, ” (2) (1918) LL.R, 42 Mad. 231. 
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This was a case in which the High Court dealt with an —1938 
application to revise the order of a Revenue Divisional Matne 


° ype . . = : NyYUN 
Officer dismissing an application under section 18 of vu 
the Land Acquisition Act for a reference to the Cont 2a 
regarding his award of compensation for certain lands. ier ine 
The cases that I have cited were followed. It was  — 
\ MACENEY, J. 


observed that proceedings under Part III of the Land 
Acquisition Act were undoubtedly judicial in character. 
The Collector had to determine whether the application 
satisfied the conditions of the proviso to section 18, 
and in making the reference he had to set out the 
grounds of his own award and his opinion as to what 
persons were really interested in the land required. 
The learned Judge, Mr. Justice Ayling considered that 
in so doing he was acting as a Court. It may be that 
‘the was acting ina manner similar to that in which a. 
- Court acts ; but surely that does not constitute a Court” 
subordinate to the High Court within the meaning of 
“the Civil Procedure Code. One of the learned Judges 
-who decided this case remarks : 

“Tt cannot be denied that the proceedings under Part III 
which result in an award of the Court are judicial proceedings 
and by virtue of section 54 the Court is subordinate to the High 
Court. Sections 18 and 19 provide for the precedure to be 
adopted to initiate those preceedings. ** ** As soon as the 
application under section 18 is filed the matter of the amount of 
proper compensation assumes a litigious form and becomes a 
contentious: proceeding between the owner and the Collector. ** 
** ** | consider it to be the first step in the judicial proceed- 
ings and ‘to. be an integral part of it. It follows therefore that if 
the Collector decides to reject it or passes.any orders regarding 
it, he does so judicially and not administratively; for a judicial 
proceeding once commenced cannot be effected by administrative 
action.” 

And the learned Judge concludes : 

“If therefore the Collecttr takes upon. himself. to pass an 
order which has the effect of rejecting the petitioner’s application 
and of preventing his claim being tried by. the Court; I see 20 
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difficulty in holding that it should be treated as a judicial order 
subject to our revisional jurisdiction.” : 
And a reference is made to the Collector’s position 
under Part III where he seems to act in a judicial 
capacity as “part of the Court” and receives the 
objection petition and deals with it. 

Here again although the Collector may be acting 
“judicially” I cannot see that that constitutes him a 
Court or “part of a Court” subordinate tothe High 


‘Court ; nor do I see that the fact that he has-to decide 


whether an application under section 18 complies 
with the provisions of secfion 18 or not in any way 
constitutes him a Court. 

It appears to me that what has to be looked to is 
not what the Collector does or seems to do, but what 
he is: and-he quite definitely is not a Court within the 


“meaning of the Civil Procedure Code, whatever he does. 


It appears to me that it is part of his administrative’ 
duties to make the references which may be required 
of him under the Act. Before doing so it may be that 
lie has to decide certain matters in the same way as a 
Judge has'to decide matters in a suit before him or in 
an application before him : but this does not make the 
action of the Collector a judicial act (in the sense of 
the act of a particular Court), it still remains an adminis: 
trative act. 

In the. written application for revision one ot the 
grounds set out is that.the proceedings of the Collector 
were illegal and without jurisdiction because the 
acquisition’ ‘of the land was unnecessary for a pubkc . 
purpose, How this could ‘be made a ground of revision 
in this Court passes my understanding. Under'section 
5 (a) these matters are to be decided by the Govern-_ 
ment whose decision is final. 

. This application is dismissed. It has been. heard 
ex parte: there will be no order as to costs. . 


1938] RANGOON LAW REPORTS. 


CIVIL REVISION. 


Before Mr. Justice Sharfe. 


MATHURA PRASAD »v. R. A. PHILIPS.* 


Pauper, application by, to swe—Petition and plaint—Rejection of pctition— 
Plaint not automatically rejected— Payment of court-fee on plaint—Court’s 
discret ion—Date of filing plaint—Limitation—Application to pay court-Sees 
—Abandoument of felition for leave to sue as pauper—Plaintiff’s 
motive-—Civil Procedure Code, s. 149, O. 33, rr. 2 '1), 4. 

Order 33 of the Civil Procedure Code as amended by the High Court 
requires a plaint to be presented together with the applicalion to sue as a 
pauper. If the petition to suc as a pauper is rejected, the plaint is not automa- 
tically rejected, and the Court has discretion, under s, 149 of the Civil Procedure 
Code, to allow the plaintiff to pay the necessary court fee, and upon such 
payment within the time allowed by the Court the plaint must be deemed to 
have been properly stamped on the date on which it was originally filed. 

An application by the plaintiff to pay the court-fees during the pendency 
of the inquiry into his pauperism amounts to an abandonment of his"petition for 
leave to Sue asa pauper. 

Bauk of Bihar Ltd. v. Maharaj, LLR. 9 Fat. 439; Jagadeeshwari Vv. 
Tinkari Bibi, 1.L.R.62 Cal. 711; Rowther v, Meera Sahib, [1938] Ran. 68; 
Skinner v. Orde, L.L.R. 2 All. 241 (P.C.), referred to. 

Sembie.—The Court would not exercise its discretion in favour of a plaintiff 
whose motive is merely to circumvent the law of limitation. 

Sook Lat v. Dal Chand, LL.R. 1 Ran. 196, referred to. 

Ma Saw Yin v.S.P.K.A.A.M. Firm, {1937] Ran. 331, distinguished. 


A. N. Basu for the applicant. 
G..N. Banerji for the respondent. 


SHARPE, J.—This application for revision raises two 
short points namely : (1).can an applicant for leave to 
sue as a pauper subsequently, and. prior to the deter- 
mination of that application, apply io. pay the proper 


court-fees ? and (2) if in such a case he is allowed to. 


pay the court-fees, is the date of his application to sue 


as a pauper or the date upon which the pays the: court- 
fees the guiding date for the purposes of the Limitation . 


Act ? 


* Civil Revision No. 377-0f "1937 from the judgment ‘of the Small ‘Cause 
Court of Rangoon in Civil Regular Suit No. 559 of 1937, 
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It is necessary to bear in mind from the outset that 


‘Order XXXIII of the Code of Civil Procedure has 


been entirely superseded, so far as this High Court is 
concerned, by this High Court’s own Order XXXII, 
which giticcs 4 in a number of. material particulars from - 
the corresponding order to be found in the Code of 
1908. In this judgment references to Order XXXIIE 
are references to the Order XXXITI of this High Court. 

- The material dates and facts in this case are 
as follows-: On the 5th August 1933 the defendant 
executed a promissory-note for 350 rupees in favour. of 


,_ one Nandakumar Mahajan who on the 6th March 1936 ~ 
endorsed it over to the plaintiff for valuable considera- 


tion. On the 5th August 1936 the plaintiff presented a 
plaint in the Court of Small Causes, Rangoon, in which 
plaint he claimed from the defendant the said principal 
sum of 350 rupees together with interest thereon and, 
in accordance with Rule 2 (i) of Order XXXIII he also 
presented therewith a petition for leave to sue as. a 
pauper. The Court proceeded to the hearing of the 
petition in accordance with the provisions of Rule 4 of 
Order XXXIII. The petition was down for hearing on 
the 2ist August 1936, but for various reasons it was 
adjourned from time to time, and still no evidence had 


. been taken by the following 21st December, on which 


date the petition -was again in the List for ‘hearing. 
Upon its being calied on that day, the learned pleader 
appearing for the petitioner intimated ‘that he was 
proposing to pay the full court- fees on the -plaint. He 
was given time to do so until the 15th January 1937 
and on that date the full coart- fee stamps were affixed 
to the plaint. The matter was placed before the Chief 
Judge: who directed. that regular proceedings should be 
opened and that the matte? should be placed before the 
Second Judge for. further action. The latter subse- 
quently transferred the plaint to.the. regular file and 
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the suit proceeded in the usual way. Two issues were 
framed, the second of which raised the question as to 
limitation. The learned Second Judge found that the 
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original application for leave to sue as a pauper was not  guyarpe, J. 


made in good faith and that the plaintiff's claim was 
time-barred, and he dismissed the suit with costs. 
The plaintiff has now filed this application for revision. 

The learned advocate for the applicant cited three 
cases before me: Skinner v. Orde (1), a Privy Council 
decision, Bank of Bihar Ltd. v. Maharaj (2), and 
Jagadeeshwari Debee vy. Tinkhari Bibi (3). Each of 
those cases fell to be decided under a provision of the 
law whereby a pauper applicant was not required to 
present a plaint together with an application tosue as a 
pauper as is required by our present Order XXXIII 
but had only to file a petition to sue as a pauper with- 
out a plaint, such petition being required however, to 


contain the particulars required in regard to plaints. — 


It is because of this distinction between our Rules-and 
the Rules under which the above mentioned cases were 
decided that it is not possible to apply the reasoning in 


those judgments to the facts of the present case, but in . 


my judgment the ultimate result of the different wording 
in our Order XXXIII is substantially the same as the 
results arrived at in the three cases which I have just 
mentioned. > , 

The position under Order XXXIII of this High 
Court appears to me to be this: A.pauper applicant 
has, as I have already pointed out, actually to present a 
- plaint. My Brother Baguley and I have recently held, in 
M.R. Ahined Hbrahim Rowther v. O.T. Mohamed Meera 
Sahib (4), that an application for leave to sue as a pauper 
is entirely a matter of procedure, and that the plaint is 


not automatically rejected when the petition to sue asa 





(A) (1879) LA. 2 All, 241.” (3), (1935) LLLR. 62 Cal, 711, 
- (2) 1929) LL.R. 9 Dati 439, (4) [1938] Ran. 68, 
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pauper is rejected. In my judgment, in such cases as 
the present, the position is that there is before the Court 
a plaint on which proper court-fees have not been paid, 
but the provisions of section 149 of the Code of Civil 
Procedure are available for the assistance of the plaintitt. 
That section gives the Court a discretion to’ allow the. 
plaintiff to pay the whole or any part of the necessary 
court-fee, and upon such payment the plaint in respect. 
of which such court-fee is payable shall have the same 
force and effect as if the court-fee had been paid in the 
first instance. If the Court exercises its discretion in 
favour of the plaintiff and allows him to pay the requisite: 
court-fee within the time fo be fixed by it, then the 
plaint must be deemed to have been properly stamped. 
on the date on which it was originally filed. By 
applying, during the pendency of the inquiry into his. 
pauperism, for leave to pay the court-fees ordinarily 
payable in respect of his plaint, a plaintiff admits that 
he is no longer desirous of suing as a pauper and must: 
be taken to abandon his petition to be allowed so to sue. 
But he gives up nothing else ;.he does not thereby 


‘abandon his suit. Therefore a plaintiff, who has applied 
. for leave to sue as a pauper in accordance with the terms. | 


of Order XXXIII, may at any time apply to the Court 
under section-149 for leave to pay the court-fee payable 
on the plaint. By making such application his prior 
application to sue as a pauper must be taken to be 
abandoned and will accordingly stand ‘rejected... It is. 


then incumbent upon the Court to deal with the applica- 


tion under section 149. The ‘Court must. exercise its. 


discretion judicially and must consider all the. circum- 
_stances of the case, including, of course, the fact that, 


if the application is granted, the plaintiff may, by 
presentin g and subsequently abandoning a petition for 
leave to sue as a pauper, have obtained. a valuable: 
extension of time, and that the Court, by exercising its. 
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discre ion lin the plaintiff's favour, may in effect be 
exten ‘ing the limitation of time imposed by statute. 
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| THe general principles which I have just enunciated Patties. 
‘woul appear to be entirely in consonance with the Suareé, J, 


decisi n of Young J. in Sook Lal v. Dal Chand(1). The 
'fecent Bench decision of Ma Saw Yin v. S.P.K.A.A.M. 
Firm (2) is distinguishable from the case which I have 
. fo decide because (a) it fell to be decided under Order 
XXXIII as it stood before it was recast by the Rule 
Committee of this High Court and (6) in that case no 


application was made under section 149 until after the. 


. rejection of the petition to sue as a pauper. 

I will now apply these principles to the present 
application for revision. ‘When, on the 21st December 
1936 the learned advocate for the plaintiff intimated that 
he was paying the court-fees (the Diary entry reads : 
“ Basu is paying court-fee. To pay on 15-1-37 ”’), he was 

not entitled, as of right,to paythem. He ought to have 
been taken as merely applying for leave to do-so, and 
the Court ought to have considered the matter and 
exercised its discretion judicially, and have either 
granted or refused that application only after a proper 
consideration of the whole matter. It does not appear 
either that the Court treated Mr. Basu’s statement as an 
application under section 149 or that, if it did treat it as 
such an application, it considered it as it should have 
done. When the matter subsequently came before the 
Second Judge in the circumstances which I indicated 
at an early point in this judgment, he framed an issue as 
to limitation, and in connection with that issue recorded 
certain evidence of the plaintiff and two of his witnesses 
with a view.to ascertaining, as he later expressed it in 
his judgment, “ whether the original application to sue iz 
forma pauperis was: fraudulent and mala fide ora bona 
fide one.” 

an ee LLR, 1.Ran. 196. © (2) [1937] Ran. 331. 
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I will deal with the case as if, on the 21st December 
1936, the plaintiff had asked for leave under section 149 
to pay the court-fees on his plaint. That is the «most 
favourable assumption which I can make in the 
plaintiff's favour. I am quite satisfied from the 
evidence to which I have just referred and which I 
need -not here discuss, that that application, if 


- considered ai all, must have failed.--fhe dismissal of 


that application leaves an unstamped plaint without any 
supporting application 1o sue as a pauper, because, as I 
have already held, upon an application for leave to pay 
court-fees being made, the application for leave to sue: 
asa pauper automatically stands rejected. The net 
result is an unsiamped plaint, which must involve the 


dismissal of the suit. 


As in fact the plaintiff’s suit has been dismissed, the © 
result arrived at by the Small Cause Court is correct in 
law, alihough the means by which that result was 
achieved were not such as they should have been. But 
as the actual result is what it should have been, this 
application for revision is dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley, and Mr, Justice Mosely, 


MA HTWE anp oruers v. U TOKE.* as 
Feb, 23, 
Court fee~-Appeal against order of vastitulion of property—Ad valorem court 
fee--Finaucial Department Notification Ro. 41d. 19th Sep. 1921—Civil © 
Precedtive Code, ss. 47, 144, 
An appeal from an order of restitution passed under s, 144 of the Civil 
Procedure Code docs not come within the exemption given by Financial 









Depariment Notification No. 43 d. 19th September 1921, and must be stamped 
ad valor S. 144 is auite distinct from s. 47 of the Civil Procedure 
Code. : 


Ranunpe Tia Mang vo Ma Balu Beak, LLR. 8 Ran. 271, approved: 
" Batinalh fies vy. Ladmakiucd, £12. 47 AML 98, followed. 
ARR OD, Chelliar yo Auuaietet, VLR, 11 Ran. 275, distinguished. 
AM ILE, Biri v. fis «@ Rin Baw, Civil 2nd Appeal No. 316 of 1935 
forder) ; Badan Mohan Dey v. ‘Nagendr a Naif: Dey, 21 C.W.N, 544; Sital 
Prasad v. Jugdeo, LUI 4 Vat. 294, dissented from, 





RK. C. Sanyal for the appellants. 
A. N. Basu for the respondent. 


BaGuLey, |.—This . an apene al against an order 
passed by. ihe Distric t Judge of a wndalay in Civil 
Execution. No. 3 of 1934 The order was passed on an 
_ application filed by the appellants. The prayer of the 
application is : ji 


"Wherefore pray that te for restitution by delivery of 888 
baskets and 6 dyts of paddy or by payment of Rs. 1,066 being the 
equivalent money value thereof to the petitioners may be made” 


and the petition itself in paragraph 13 states : 


“Phat in the circunistances the applicanis are under the 
provisions of section 144 of the Code of Civil Procedure entitled 
to be placed in the position they would have occupied but for the 
order of this Honourable Court.” © 


* Civil First Appeal No. 185 of 1937 from the order of the District Court of , 
Mandaiay in Civil Execuiien Case No, 3 of 1934, 
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_ The appeal was filed with a two rupee Court fee stamp- 


and a preliminary objection has been raised that the 
memorandum of appeal must be stamped ad valorem. 
This would be a rather serious matter because the 
appeal is valued for jurisdiction at Rs. 12,000. The 
valuation; however, is placed at that figure merely 
because the decree under execution is said to be for 
Rs.. 12,000, although according to the application for 


-execution it was only for Rs. 8,950. 


The question for consideration now, therefore, is,.. 
can an appeal of this nature be filed on a two TEDEE 


Court fee stamp ? 


There is a published ruling of this Court on the ; 
point, Maung Hla Maung v. Ma Hunin Dauk (1). This. 
was a reference from the Taxing Master to Ormiston J. 
and he held that an ad valorem Court fee was pay- 
able on this appeal. His reasoning was shortly that. 
all appeals have to be stamped ad vaiorem unless some. 


‘specific éxemption can be found, that Financiak 


Department .Notification No. 41, dated the 19h 
September, 1921, reduces the fee chargeable on appeals. 


“from orders under section 47 of the Code of Civil. - 


Procedure, 1908, if the appeals filed are permissible, | 
that this exemption says nothing about appeals under 


section 144 of the Code Civil Procedure, and that 


therefore, as they are not. exempted, ney must be 
stamped ad valorem. __ 

There is, however, a subseqent ringiublished ruling: 
of Leach J. in A.V.P.L.N. Chettyar Firm v.. Daw Min 


Baw (2), in which he took a contrary view and held 


that a memorandum of appeal against.an order passed. 
under section 144 of the Code of Civil Procedure was. 
correctly stamped witha two rupee stamp. He differed 


from > Ormiston de on: _ this point and held that he. 


{1) (14930) LL.R. 8 Ran. 271, (2) Civ. 2nd ipa No. 316 of 1935, H.C] Ran. 
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was bound by a Bench decision of this Court published 
in A.M.B.C.T. Muthitkaruppan Chettiar v. Annamalai 
(1). If this case is examined it will be found that the 
ruling says nothing at all about Court fees. What 
it does hold is that for purposes of limitation Article 
182 of the Limitation Act applies to an application 
for restitulion under section 144. The question of 
whether the application comes under the exempting 
provision of Notification No. 41 was not considered. 
‘The headnote however says : 


¢ ene fs ® 4% ee 
“ Anapplicatio: for restitution under. section 144 of the Civil 
Procedure Cade is un application for execution of a decree.” - 


In the body of the judgment, however, Brown J. 
appears to usc a somewhat different expression. On 
page 283 after quoting the old section 583 he says : 

“That section seems clearly to ree an application for 
restitulion-as au application in execiation,” 


and he goes on to say that he sees no reason for 
supposing that in passing the present Code of Civil 
Procedure the Legislature intended to alter the general 
principle of law. Further on, on page 285, he quotes 


the cases. of the. Bombay High Court, in which he 


says that that Court held that proceedings in restitution | 
must be treated as procee ide in execution, and on: 


page 286 he gocs on saying : 


“ But ihe balance of unthorities would appear to be in favour 
lof the view that applications by way of restitution are applications 
au execution of a decrec,” 


and he winds up on page 287 : 


“Tn my view if must be held that the law on this matter is the 
same as.it was under the Code of 1882 and applications by way 
i restitution must he treated as applications i execution.” 





(i) {1933} LLR. ii Ran, 275. 
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It is for that reason that he held that Article 182 
of the Limitation Act applied. : 
Now the Code of Civil Procedure appears to regard 

sections 47 and 144 as quite distinct. In section 2 (2) 
ofthe Code of Civil Procedure there is a definition 
of the word “ decree”, in which it is said : 

_ “Tt shall be deemed to include the rejection of a plaint and: ~ 
the determination of any question wihin section 47 or section 
144.” 

If every question arising under section 144 were also. ~ 
included in section 47 the double reference would. 


‘be. redundant. Clearly it is quite possible that an 


application for restitution may involve directly am 
application to execute a decree for the decree of the 
appellate Court may directly reverse the decree appealed 


against and embody in itself the actual order of 


restitution. There are, however, other cases in which 
as in the present case the mere execution of the decree 
of the appellate Court will not in itself involve restitution 
and itis when restitution has to be sought outside the 


. four corners of the decree of the appellate Court that: 


section 144 has to be invoked. 
With respect I am unable to agree with Leach J. 


when he says that because of what was laid down in 


A.M.K.C.T. Muthukaruppan Chettiar v. Annamalai (1) 
he was bound to differ from what was laid down by 
Ormiston J. in Maung Hla Maung v. Ma Hnin Dauk 
(2). In Muthukaruppan Chettiar’s case the Judges: 
were not considering the question of whether an appeal. 
under section 144 was.or was not exempted from pay- 
ment of full Court fees. They were only concerned: 


with the question of: ‘what article of the Limitation 


Act applied and from what starting point limitation: 
ran. 


ey 


(1) (1933) LLAR, 11 Ran. 275. {2) (1930) LL.R.. 8 Ran. 271. 
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In addition to the ruling in Maung Hla Maung v. 
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Ma Huin Dauk (1) there is a ruling of the Taxing ™A rwe 


Judge in Baijvath Das v. Balmakund (2). In this case 


U Toni. 


the learned Judge came to the same conclusion as waS pacurey.]. 
id 


come 16 by Ormiston J. in the Rangoon case. In the 
judgment occurs the passage : 


“fn application under section 144 is no doubt one which 
‘carries out the intention of the appellate Court’s decree, but it 
does not directly execute that decree. What it doesis to undo 
an execuiion wrongly granted by the Court below.” 


‘Thus passage appears to me, if ] may say so, to express 
the malicr in a nut-shell, It is not executing the 
existing decree it is un-executing a decree which had 
ceased to cxist. 

There are, I know, other decisions to the contrary. 
In Madan Mohan Dey v. Nogendra Nath Dey (3) 
N. R. Chatterjea J, held that an appeal from an order 
under section 144 was properly stamped with a Court 
fee of two rupees ; but with respect I am unable to 
follow his ruling. In the judgment there isa passage : 


“Phe Court in making restitution has to execute the decree of 


reversal (which necessarily carries with it the right to restitution 
even though the decree may be silent as to such restitution) in 
order to give effect to the reversal of the decree.” 


I find myself unable to understand how carrying out 
an intention about which the decree is silent can be 
xecuting the decree. A decree is supposed to bear 
oa its face éverything it is necessary for the Court 
which is executing if to know. H the decree is silent 
about a 5 dailies r, an executh ae Court cannot execute 
that nee which it is oe : so enforcing the spirit of 
- the decree is not executing it. If such a thing has to 
11) (1930) FL.R. 8 Ran, 274. (2} (1924) LL.R. 47 All, 98. 

(3) 21 C.W.N, 544. 
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be done, it must be under a different section, namely 
section 144. 
A similar point was dealt with by Jwala Prasad J. 


acutey, J. 19 Sital Prasad Singh v. Jagdeo Singh (1). In this case 


after dealing with the matter at length the learned 
Judge really concludes by saying : 


“T, as a Taxing Judge, am not prepared to go against the view 
of my predecessor-in-office ”’ 


so he merely repeats what his predecessor-in 1917 had 
said. The note of his predecessor is : 


“T accept the view taken in Madan Mohan Dey v. Nogendra 
Nath Dey (2)”: : 


" so these decisions of the Patna High Court do not help 
us very greatly. In my opinion the view taken by 


Ormiston J. in Maung Hla Maung v. Ma Hnin Dauk | 
(3) and Daniels J. in Baijnath Das v. Balmakund (4) 
is correct, and appeals filed under section 144 do not 
come within the exemption given by Notification 
No. 41. 

It is admitted, however, that the valuation given 


for purposes of jurisdiction was merely put in as a 
matter of routine without any great consideration. 


Mr. K. C. Sanyal asked to be allowed to file an amended 
memorandum of appeal in which he will put the value . 
on the appeal. which is really the value-of the subject 
matter in dispute in this appeal, and for this purpose — 
we will allow him time. . 


MOSELY, J.—I agree. 


{1) (1924) LL.R. 4 Pat. 294, (3) (1930) I.L.R. 8 Ran 271. 
{2) 21 C.W.N. 544, : (4) (1924) I.L.R. 47 All. 98. 
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APPELLATE CIVIL. 


Defore Mir. Justice Mya Bu, and Mr. Justice Sharpe, 
1938 


SINGH v. BURMA RAILWAYS.* — 
at. fe 


Workmen's Compensation Act, ss, 23,32—Rute 38 aid proviso (b)—Evidence of 
witness on comitiission—-No power 1: Commissioner to issue commission— 
No sworn statement by witness—No authorized person to record evidence— 
Evidence tiadmissible, , 

Under the Workmen's Compensation Act a Commissioner has no jurisdic- 
tion to issue a commission for the examination of witnesses. S. 23 of 
the Act invests the Commissioner with powers of the Civil Court under the 
Code of Civil Procedure only for the purpose tof taking evidence on oath and 
enforciiy the alfendance of witnesses, and compelling production of documents 
and jnaterial objects. Order 26 of the Civil Procedure Code is not mentioned 
in rule 38 of the Rules relating to procedure and made in exercise of the 
powers conferred by s. 32 of the Act, and provise (0) fo rule 38 cannot be read 
as authorising the Cowunissioner to adopt a rule of procedure entirely outside 
and unconnected wilh the scape of the rales of procedure laid down by the 
Rules. 

Zaylor y. Cripps, 30 T.L.R. 616, referred to. 

Attention called by Sharpe J. to other procedural ‘errors committed prior 
to the hearing of the case, and the importance of adhering to the Rules. 


Bhattacharyya for the appellant. 
Surridge ior the respondents. 


Mya Bu, ].—This is an appeal against an order 
passed by the Commissioner for Workmen’s. Compen- 
sation, Insein, disallowing the appellant’s claim for 
copipensation for an alleged total disablement resulting 
from an injury received in the course of his employ- 
ment as a spring-smith in the Loco Workshop of the 
Burma Railways at Inscin on the 29th January 1936. 
“Against such an order an appeal lies to this Court 
under section 30 (1) (a) of the Workmen’s Compen- 
sation Act, provided a substantial question of law is 
involved in the appeal. The question of law which has 





* Civil Misc. Appeal No, 36 of 1937 from. the order of the Commissioner, 
Ins¢in, in Workmen’s Compensation Case No. 7 of 1936, 
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been put forward as a ground of this appeal is that. 
the Commissioner based his finding on inadmissible 
evidence. 

' The issues of fact between the appellant anid the: 
Burma Railways are (1) whether the eyesight of the 


appellant is permanently lost and if so (2) whether it is. - 


the result of the alleged accident. That an accident 
did occur to the appellant arising out of and in the 
course of his employment, was not disputed by or on 
behalf of the respondents whose case is, vide the 
evidence of Dr. Prasad of the medical department of 
Burma Railways, to the effect that the accident did 
not cause direct injury to the eyeball but caused a 
punctured wound on the left lower eyelid only of the 
appellant .with conjunctivitis of the left eyeball. The. 
Chief Medical Officer, Burma Railways, gave evidence. 
to the effect that he examined the appellant’s eye on or 
about the 22nd December 1936,—the alleged accident. 
having occurred on the 29th January, 1936—but found. 
no trace of injury having previously occurred to the 
eyeball and was unable to detect any deterioration of 
vision. He however sent the appellant to be further 
examined by Colonel Cormack who was then Ophthal- 
mic Surgeon at the General Hospital, Rangoon. 

The evidence of the Chief Medical Officer was: 


contrary to that of the private Ophthalmic Surgeon 
“whose evidence was adduced by the appellant in 
‘support of his case. In that-state of the evidence the 
-Commissioner considered it. essential, for the proper 
‘decision of the case, to have the evidence of Colonel 
‘Cormack who, at the time, was. Officiating Inspector- . 
“General of Civil Hospitals, with - headquarters at 
Rangoon. The learned Commissioner, however, came > 
to the conclusion that the personal attendance of 


Colonel Cormack might be dispensed with and, with 
the consent of both parties, decided to have Colonel 
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Cormack cxamined on interrogatories and cross- 
interrogatorics. Interrogatories were drawn up and 
filed before the Commissioner on behalf of the respon- 
dents. They were forwarded to Colonel Cormack, who 
answered them as per Exhibit 3. On receipt of these 
answers the learned advocate for the appellant drew 
up cross-interrogatories, which were sent to Colonel 
Cormack, who answered them as in Exhibit 5. These 
answers confirmed the opinion expressed by the Chief 
Medical Officer, Burma Railways, in bis evidence, and 
militaicd against the weight of the opinion expressed 
by Dr. V. R. Patel, the private Ophthalmic Surgeon, 
who gave evidence in support of the appellant’s allega- 
tion 28 te his vision. 

The learned Commissioner in his judgment observed 


** Ji is of course difficult to come to a decision when the docters 
donotagrec . . . Ilcan see noresson for not accepting the 


evidence of Dr. Carrier and Colonel Cormack.” 


‘these observations show that the learned Commissioner 
was niiterially influenced by the opinion of Colonel 
Cormack in arriving at his conclusions upon the issues 


re £, 


yact. 

It is contended on behalf of the appellants, that the 
answers given by Colonel Cormack to the interrogatories 
and cross-interrogatories are not admissible as evidence 
inasinuch as the Commissioner has no jurisdiction to 
issue a Commission for the examination of witnesses. 
There is considerable force in this contention, which, in 
my opinion, must be upheld. There is nothing in the 
body of the Act which envpowers or authorisés the 
Commissioner to have evidence taken on commission. 
Section 23 invests the Commissicner with powers of the 
civil Court, under the Code of Civil Procedure only for 
the purpose of taking evidence on oath and of enforcing 
the attendance of witnesses and compelling production 


rm 
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of documents and material objects. In Part V of the 
rules, made in exercise of the powers conferred hy 
section 32 of the Act, there appear rules of procedure 
to be followed by the Commissioners in the disposal of 
cases under the Act. Rule 38 of these rules enacts 


“Save as otherwise expressly provided in the Act or these 
rules, the following provisions of the First Schedule to the Code of 
Civil Procedure, 1908, namely those contained in @rder V rules 9 
to 30 ; Order VII, rules 9 to 18 ; Order IX ; Order XIII ; Order 
XVI; Order XVII ; and Order XXIII, rules 1 & 2 shall apply to 
RES hee commissioners, in so far as they may be 
applicable thereto.” ’ 


There are two provisos to that rule one of which runs 
as follows : 


“(b) The Commissioner may, for sufficient reason, proceed 
otherwise than in accordance with the said provisions, if he is - 
satisfied that the interests of the parties will-not thereby be 
prejudiced.” 

Order 26 of the Civil Procedure Code which contains 
rules with reference to Commissions to examine 
witnesses is not mentioned in rule 38. This omission, 
in my opinion, indicates the want of power or 
jurisdiction in the Commissioner to issue commis- 
sions to examine witnesses. Therefore the issue of 
commission for obtaining the evidence of Colonel 
Cormack was ultra vires of the Commissioner, and the 
answers given by him to the interrogatories and cross- 
interrogatories cannot be received as legal evidence. I 
am reinforced in this conclusion by the decision of the 
Court of Appeal in Taylor v.. Cripps (1) which deals 
with the question of jurisdiction of a County Court 
Judge sitting to. hear an application for -compensation 
under the Workmen’s Compensation Act, 1906. The 
circumstances of that case were such as would justify a 





(1) (1913) 14 TLR. 646. 
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County Court Judge’s .order to have the appellant’s 


evidence to be taken on commission or before an 


examiner if the Judge had jurisdiction to make such an 
order but if was held that the Judge had-no jurisdiction 
fo make such an order. Proviso (b) to rule 38 cannot, 
in my opinion, be read as authorising the Commissioner 
to adopt a mle of procedure entirely outside and 
unconnected with the scope of the rules of procedure 
laid down by the rules. . 

There is another ground for holding that the answers 
given by Col. Cormack to the interrogatories and cross- 
interrogatories were not legally admissible as evidence. 
The answers were not recorded before any Court 
or any Officer examining the witness on commission. 
Interrogatories were forwarded direct to Col. Cormack 
by means of a letter of request and Col. Cormack also 
forwarded his answers to the Commissioner in the form 
of a letter in compliance with the request. The answers 
were not made on oath. Section 5 of the Oaths Act 
1873 provides that oaths or affirmations shall be made 
by .all witnesses, that is to say all persons who may 
lawfully be examined by any Court. This mandate was 
not observed in this case. The omission to observe 
this mandate is not sufficient to invalidate the proceed- 
ings or render inadmissible any evidence, but in the 
present case the evidence of Col. Cormack was not only 
not given on oath but it was not recorded by any person 
authorized to record the evidence. . The answers given 
by Col. Cormack arc not admissible as evidence, and. 


from the judgment of the learned Commissioner it is. 


clear that he treated the so-called evidence of Col. 
Cormack as the main pivot in the case. 

For these reasons, the order of the Commissioner 
for Workmen’s Compensation, Imsein, disallowing 
the appcllant’s claim is set aside end the case wili 
be remanded to the Commissioner for Workmen’s 
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Compensation, Insein, to proceed to record such evidence 
as the parties may desire to adduce according to law, — 
and upon such evidence together with the. evidence 
which had already been taken before the passing of the 
order under appeal to dispose of the case according to law. 
Each party must bear its own costs of this appeal. 


SHARPE, J.—On the 29th January 1936 the Appellant, 
who was then employed by the respondents as a spring- 
smith in their Locomotive Workshop at Insein, received 
an injury to his jeft eye. As a result of that injury 
he was away from work for about a month and after 
resuming work at the end of February he continued in 
the respondents’ employ until the 30th September 1936, 
when he was discharged on the ground, so the respon- 
dents then said, of “reduction of staff’’. The appellant 
asked the respondents’ Agent for re-instatement or 
compensation but the latter regretted that nothing could 
be done for the appellant. who, he now said, was 
va rightly discharged on the ground of comparative 
inefficiency.” The appellant, I would point out, had 
been continuously employed by the respondents since 
January 1926. The appellant placed ihe matter in the 
hands of a pleader who wrote to the respondents 
claiming compensation for his client under the Work- ’ 
men’s Compensation Act (to which I will hereafter 
refer as “the Act”). It does not appear whether the 
respondents made. any reply to that letter; at any 
rate, on the 10th December 1936, the appellant filed an 
application for compensation before the Commissioner 
for. Workmen’s Compensation, Insein. 

In. that _application, which was in proper form 
according to the Act and the Rules made thereunder, 
the appellant alleged that the “result of the injury 
sustained by fin) arising out of and i in course of his 
employment is a permanent partial disablement of vision - 
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of left eye and an almost total disablement of the vision 
of the right eye.” 

Part V of the Rules made under the Act very 
carefully lay down the procedure to be adopted 
by Comimissioners in the disposal of cases under the 
Act. By Rule 20 the Commissioner may cause the 
applicant to be examined, and by Rule 21 he may, after 
considering the application and the result of any such 
examination of tie applicant, summarily dismiss the 
application. If he does not so dismiss the application, 
the Commissioner may, by Ruic 22, require the applicant 
to produce evidence in support of bis application before 


calling upon any other party ; and, if the applicant then 


fails to make out a case for the relief claimed, the 
Commissioner may dismiss his application. It will be 
seen that Rules 20, 21 and 22 contain a number of 
provisions which are permissive and not obligatory, but 
Rule 21 does not give the Commissioner any power to 
dismiss {he application summarily unless the applicant 
has been examined (because he has first to consider the 
application and the result of any cxamination of the 
applicant, under Rule 20); nor does Rule 22 give him 
any power of summary dismissal unless he has called 
upon the applicant to produce evidence in support of 
bis apptication. So that, although the Commissioner 
need not either have the applicant examined (under 
Rule 20} or require him to produce evidence (under 
Rule 22), yet he cannot dismiss the application sum- 
marily unless lic either has the applicant examined or 
requires him to produce evidence. Rule 23 requires 
the Conimissioner to give nolice to the opposite party, 
if the application is not dismissed under Rule Zi or 
Rule22 ; which also means, of course, that the Commis- 
sioner must give such notice to the opposite party if he 


neither has the applicant examined nor requires him io 
produce evidence. 
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In the present case although he directed the 
applicant to appear before him on the 5th January 1937 


- (which the latter did), the Commissioner neither“ had. 


him examined nor required him to produce evidence, 
but directed notice to issue to the respondents. 
Although there is nothing inherently irregular in this. 
procedure, it does appear that it was unnecessary for the: 
applicant and his Pleader to be required to attend before 
the Commissioner at that stage, unless the applicant — 
was then to be examined or had been required to | 
produce evidence, which this applicant had not. In. 
my opinion, if a Commissiéner is not going to avail. 
himself of the power given him under either Rule 20 or 
Rule 22, he ought to issue notice to the opposite party 
straightaway and not put the applicant to the oa 
of an unnecessary attendance before him. 

As I have said, the procedure so adopted by the. 


- Commissioner was not inherently irregular ; but he then 


proceeded to commit more than one error in procedure. 
which was a serious and substantial error. When a 
Commissioner has issued notice to the opposite party, 
the latter may, and if so required by the Commissioner: 


. Shall, file a written statement. That is the effect of 


Rule 24 (1). Rule 24 (2) provides that if the opposite 
party contests the claim the Commissioner may, and, if 
no written statement has been filed, shall examine him. 


‘upon the claim. 


In the present case, after the Commissioner had 
issued notice to the respondents, the latter did not 
voluntarily file a written statement and the Commissioner 
did not require them-to do so. On the 18th January 
1937 the case was called, both parties appeared; and the 


- respondents contested the claim. Therefore, under 


Rule 24 (2), it then became and was the Cominissionier’s Ss. 
duty to examine the respondents {which in this case 
means their proper representative), and to reduce the 
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result of the examination to writing, in accordance with 
the express direction contained in Rule 24(2). The 
Commissioner did not do so, such omission was to my 
mind-a substantial error in procedure the serious result 
of which will appear in a moment when I refer ‘to the 
issues which were framed. 
Rule 25 (1) requires the Commissioner to frame the 
issues after considering any written statement and the 
result of any examination of the parties. Owing to ths 
course which he had adopted in this case; the Commis: 
sioner did not have before him the result of any 
examination of the parties, and, as the respondents had 
not chosen to file any written statement (and they were 
perfectly entitled not to file one in this case, if they so 
desired, as the Commissioner had not required them to 
do so) the Commissioner had not before him those 
materials which the Rules say, and rightly say, are 
“necessary materials upon which to settle the issues. 
Nevertheless the Commissioner proceeded to settle the 
issues without the proper materials, and here again he 
commitied.a serious procedural error. His own Diary 
entry of the. 18th January 1937, vie. “There is some 
dispute about the eye sight of the applicant ”, employs 
extremely loose phraseology, which was, however, the 
almost inevitable result of a failure to take the prescribed 
steps to ascertain what the respondents’ case exactly 
yas, Of the two issues specifically framed, the first 
fakes no account of the fact that the applicant was 
Wleging a different disability in regard to each eye. 
Nor did the Commissioner, in recording the issues, 
distinguish those which conce: ee aint s of fact and 
those which concerned points of law, asthe was require 
to do by Rule 25 G) . . 
I have cailed attention te these procedural errors 
because it is of the utmost importance that the Rules 
should fe carefully wee to. It is, however, 
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unnecessary for me to base my decision upon such 


' irregularities prior to the hearing, because during the 


hearing itself there was an even more serious error 
committed by the Commissioner. During the course 
of the hearing the Commissioner improperly recéived 


the “ evidence ” of Colonel Cormack, if “‘ evidence ” is 


the right word to use when referring to the documents 
signed by Colonel Cormack which clearly influenced the 
Commissioner in arriving at the conclusion which he 
did. My learned Brother has so fully and clearly dealt 
with this further aspect of the case in his judgment 


that I need say no more than that I entirely agree with 


all he has said upon the subject. For that reason alone 
this case must go back to be dealt with according to law. 

‘I agree that the appeal must be allowed, the 
Commissioner's order set aside, and the case remanded ; 
each party to bear its own costs of this appeal. 


| " 
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Before Her. Justice Dusktley, 


MASUNG NYEIN 1938 
ere we Mar. 18. 
THE BURMA ELECTRIC SUPPLY CO., LTD.,. 
MANDALAY.* 


Pauper, ef {lication to appeal es—-Procedure-Netice to respondent and Govern= 

ment Picadcr—-Respouticut’s right io question prepricly of order granting. 
Gigi) Procediure Code, 0.44, rr. I, 2. z 
rect procedure on the presentation of an application for lezve to 
appeal as a pauperis, ifthe Court docs not see it to reject the application on 
heaving the appticaul only, ia issue notices (without calling for the recerds},, 
in Forni No. Fi ul Appendix G, Code of Civil Procedure, to the respondent and 
the Government! Picader, and then {to hear all partics in regard to the question 
raised. by the proviso to rule 1 of Order 44 of the Civil Procedure Code and 
come to a decision thercon, and also to decide the question of pauperisra if that 
falls to be decided under rule Z, 

The grant of leave to appeal as 2 pauper, in the sbeeiee of the respondent 
and without: notice to him, doesnot preclude the respondent at the time of 
hearing of the anpeai from questioning the propriety of the order, 

Banarsi Das vy, Munshi Ram, LL.R. 15 Lah. 132; Krishnasami v. Ramsati, 
LL.R. 41 Mad. 412 (P.C.) ; Secretary of State for India v. Sonkali, LL.R. 56 At. 
895 3; Palek Mahtou v. Akhil Kishore, LL.R. 10 Pat. 606, followed. ; 

S.KAILRM, Sonasuadarain Chettiar v. RAAR, Avunochalan: Cheiliar, 
LLE.R. 55 Mad. 982, dissented from. : 


K. C. Sanyal for the applicant. The condition. for 
admission of pauper appeals, as provided for in the 
proviso fo rule 1 of Order 44 of the Code of Civil 


leave: 


The cx 


















Procedure, is complete in itself, arid other provisions of 
the Code ae nol be pefomed. to to supplement this 
provision. So far as giving leave to appeal as a pauper 
is concerned the proviso is te be looked to, and not the 
provisions of Order 33. . The provisions of ‘rules Sand7 
of Order 33 do not apply to appeals. 

» Form No. 11 of Appendix G of the Code does not 
lay. down that the respondent in a pauper appeal is 
entitled io be heard before the admission of the appeal. 


* Civil Revision No. 49 of 1938 from the order of the District. Court of 
Mandalay in Civil Appeal Ne. 64 of 1937 
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The words of the forrii show that the respondent can 
challenge the pauperism | of the applicant only in case 


_ there is an enquiry into the pauperism. Allowing a 


person to appeal -as-a pauper .is-a- fiscal matter that 
concerns the Court and the applicant, not the respon- | 
dent... It is open to. the respondent to urge: at the 
hearing of the appeal that the judgment is neither 
contrary to law nor otherwise erroneous or unjust, but. 


he cannot urge that ‘the leave: to appeal may be 


cancelled without hearing the appeal on the merits. 
See. S.K.M.R.M. Somastindaram Chettiar v. R.A.A.R. 
Arunachalam Chettyar (1). ; ie 


“Mootham for the respondent. The question is one 
of the proper construction of-Order 44 of the Code of 
Civil Procedure. If the memorandum of appeal is not 
rejected by the Court under the proviso to rule 1 of 
this Order it must be allowed ; the question of the 
admission of the appeal does not arise at this stage. 

The words “ upon a perusal thereof” in the proviso 
to rule 1 have reference only to the application of the 
judgment of the Lower Court and the decree : Sakubai 
v. Gunput Ramakrishna (2). 

An ex parte order allowing the application cannot 
take away the respondent’s right to show that the order 
should not have been made : Krishnasami Panikondar 
v. Ramasami Chettyar (3). Order 44 rule 1 must be 
read in conjunction with Order 33, and Appendix G, 
Form 11, makes it clear that the respondent must be 
accorded an opportunity of opposing the application ; - 
Basant Kuar v. Chandoo Lal (4); Tilak Mahton ve 


Akhil Kishore (5). 


S, K. M.R.M. Somasundaran ‘Cheitiar v. R. AAR. 


Arunachalam Chettiar (1) was wrongly decided. _ The’ 


~ (i) LL. 55 Mad, 982. : (3) LL.R. 41 Mad. 412 (P.C,). 
'. (2). LL:R, 28 Bom. 451, - (4) A.LR. (1929) Lah. 514. 
(5) .LL.R. 10 Pat. 606 (F.B.). : 
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‘decision appears to have been founded on a practice of 
long standing in the Madras High Court and is in any 
event distinguishable. 


Sasiyal in reply. Krishnasami’s case (1) bears no 
analogy to the present case. Where an appeal on the 
face of it is time-barred, a substantial right has accrued 
to the opposite party and the Court cannot excuse the 
delay of eS the appeal without first hearing the party 
in whose favour the right has accrued. The Court 
exerciscs its own discretion in allowing a person to 
appeal as a pauper, and the matter cannot be reagitated 
at a subsequent stage by the respondent. . 

Filak Mahtorz’s case (2) which overrules the earlier 
decision of the Court is, with respect, not correct. 
“The law is correctly laid down in Raghunath Sahu v. 
Ruer (3); and in Bibi Sogra v. Radha Kishun (4). 


‘Dunxiey, ]—Errors of practice in the District 
- Court of Mandalay have given rise to this application in 
revision. The applicant, Maung Nyein, was permitted 
to sue the respondent company ir forma pauperis in 
civil regular No, 131 of 1937 of the Subdivisional Court 
of “Mandalay, and his suit was dismissed. He then 
desired to prefer an appeal in forma pauperis in the 
District Court of Mandalay against the dismissal of his 
suit, and for this purpose he personally presented in 
affidavit verifying the correctness of the schedule, a 
copy of ihe judgment and decree of the Subdivisional 
Court, and a memorandum of six paragraphs which was 
not “signed and verified in the manner prescribed for 
the verification of pleadings.” 

The first five para wgraphs. of this memorandim 
referred to his pauperism, and the sixth contained the 





tie 


-{t) LL.R. 41-Mad, bia + {3} LLAR, 6 Pat. 687. 
(2) LL. 16 Pai, 606 GB). 0 - (4 LUR. 7 Pat, 825 


the District Court a schedule of gel gas and an. 
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' grounds. of-appeal. This form of oer. an appeal — 


in forma pauperis is not in accordance with the 
provisions of Order 44, Rule 1, of the Code of Civil 
Procedure, which requires two separate papers. to be 
presented ; first, an application duly signed and verified . 
for permission to appeal as a pauper, and second, a 
memorandum of appeal (the latter, of course, being 
accompanied by copies of the judgment and decree 
appealed from). The application ought to have been 
rejected on this ground, under the provisions of Order 
33, Rule 3. (as substituted by the Rule Committee of 
this Court), the provisions of Order’ 33 being madé 
applicable to pauper appeals by Rule 1 of Order 44 ; 
or opportunity might have been} given to amend it 
and bring it into proper form. 

However, the learned District Judge, apparently. 
without referring to the law on the subject of pauper ~ 
appeals, accepted it, and. passed a wholly incorrect 
order on it. The order was as follows : : 

© 12.10. 37—Memo. of pauper appeal filed by appellant in 
person. Call ae record and put up on 3-11-37,” 

What is a “memo. of pauper appeal’’: passes my 
comprehension. The first step to be taken on the 
presentation of an application for leave to appeal as a 
pauper is to see whether the application complies in - 
form with the provisions of Order 44, Rule 1, and Order. 
33, Rule 2. If it does comply with those provisions, 

the next step to be taken i is not to call for the records, 

but, as required by the proviso to Rule 1-of Order 44, 

to peruse the memorandum of appeal: and:the copies 
of the judgment and decree appealed from (which. 
papers: are filed with the application) and ‘come to a ~ 
decision whether-or not the requirements of. the proviso 
are satisfied ; and, as Jenkins C.J. in Sakubai v. Ganpat. 
Ramkrishna {1) and Beasley C.J. in Thirupuraneni- 


“Gy (1904) LL.R. 28 Bom, 451, 453. 
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Narayana Rao v. Soorapaneni Veerayya and three 
others (1) have pointed out, the reasons for granting leave 
to appeal as a pauper, if leave is granted, should be 
briefly recorded.. In the present case, the application, 
with the records, came before another learned District 
Judge, who treated the application as if it were an 
ordinary memorandum of appeal, heard the pleader 
for the applicant, and then recorded the order— 
“Admitted. Notice to respondent for 18-11-37.” It 
is urged that the only construction which can be placed 
on the word “ Admitted”, as used in this order, is that 
it means that leave to appeal as a pauper was granted, 
and I agree that, if it means anything at all (which I 
beg leave to doubt), it can have no other meaning. 
Notice in the ordinary form, under Rule 14 of Order 41 
{form No. 6 of Appendix G of Schedule I of the Code 
of Civil- Procedure), was then issued and served on the 
respondent, and after a slight delay the appeal came ori 
for hearing before a third District Judge. For the 
‘respondent company it was argued at the hearing that 
the proviso to Rule 1 of Order 44 was not satisfied, and 
on this ground, by his order of 6th December, 1937, 
. the learned District Judge rejected the application to 
appeal asa pauper. It is now contended that the order 
of the learned District Judge -was without jurisdiction, 
as the question whether or not the proviso to Rule 1 of 
Order 44 was satisfied could not be consideted, and 
the respondent could not be heard. on this question, 
‘after the application had been admitted and notice had 
been ordered to issue to the respondent. 

From the action which was taken, it seems fairly 
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clear thatthe provisions of Order 44 ‘were not present - 


in the minds of either of the two District Judges who 
first dealt with this matter, but that consideration 
hardly affects the present point. On this point the 


— 


(1). (1933) LL.R 56 Mad, 323, 326. 
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decisions of the Madras High Court are in conflict: 


with those of other. High Courts. Of course, the 


notice issued to the respondent company by the District. 
Court in this case was in the wrong form. It should. 
have been in form No. 11 of Appendix G of Schedule I 
of the Code, and not in form No. 6. In.the latest. 
ruling of the Madras High Court on this point, 
S.K.M.R.M. Somasundaram Chettiar v. R.A.A.R. Aruna~ 
chalam Chettiar and two others (1), the Bench qualified 
considerably the decisions in the earlier cases - of 
Meruva Parasuramudu v. Mandavilli Ramanna, (2) 
and Ii re Peram Chennamma (3), in which it was held. 


that the respondent on an application for leave--fo - 


appeal as a-pauper had no locus slandi to appear and. 
require to be heard. Chennamma’s case (3) was subse-- 
quently dissented from in Thirupuraneni Narayana Rao 
vy. Soorapaneni Veerayya (4). In Somasundaram 
Chettiar’s case (1) it was held that the respondent may 
as a matter of indulgence be, but is not entitled as a. 
matter of right to be, heard on the question whether the: 
decree of the lower Court is “ contrary to law or to some: 
usage having the force of law or is otherwise erroneous. 
or unjust.” It is clear from the judgments in this case: 
that the Court was concerned to support a practice of 
the Madras High Court which had been followed for’. 
thirty-two years, and the judgments proceeded mainly . 
on the use of the word “ perusal ” an the proviso to- 

Rule 1 of Order 44, If the word “ perusal” is to. 
have. the very restrictive meaning ‘given to it by the — 


| learned Judges in that case, namely, that the Court: 


must come toa decision on this point without hearing: 


| the respondent, then. it must equally mean that the 


applicant himself cannot be heard ; in fact, ‘the result. 


of placing this meaning on the word “ perusal ” would. _ 


(1) (1932) LLR. 55 Mad. 982. * (3) (1929) LER. 53 Mad. 24 5, 
(2) 49L,J.353. ’ |. {4) (1933) TLR, 56 Mad. 3 
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be that the Judge must receive the application in the 
secrecy of his Chamber and in secrecy decide the 
question raised by the proviso to Rule 1 of Order 44, 
plainly an absurd result. The learned Judges further 
held that form No. 11 in Appendix G, which is the 
form prescribed to be issued under Order 44, Rule 1, 

only gives an opportunity to the respondent to show 
that the applicant is not a pauper. With the greatest 
respect, this is, to my mind, clearly incorrect. The 
question of pauperism has usually been decided in the 
regular suit, and ordinarily the proviso to Rule 2 of 
Order 44 applies. As I have said, the form is issued 
under Rule 1, and its operative part reads as follows : 


“Notice is hereby given to you that if you desire to show 


cause why the applicant should not be allowed to appeal as 


a pauper an opportunity will be given to you of doing so.” 

The plain meaning of these words is that the 
respondent will be given an opportunity of putting 
forward any grounds on which he contends that the 
application to appeal as a pauper ought not to be 
granted; they are not confined to the question of 
pauperism only. Ramesan J., in his judgment {at page 
986), said that the forms appended to the Code should 
not be allowed to extend the meaning of the sections 
and the rules in the Code; but the above line of 
argument does not use the form for the purpose of 
extending the meaning of Rule 1, but uses it merely for 
assistance in construing the provisions of the Rule. 
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With all due respect, I am obliged to dissent from me ) 


decision in Somasundaram Cheitar's case’ {1).. 
appears to me to be contrary to the principle tite 
down by their Lordships of -the Privy Council. in 
‘Krishnasami Panikondar v. Ramasami Chettiar (2). 
The point raised in that appeal was whether, when an 
appeal had been admitted after the period of limitation 
(1) (1932) LL.R, 55 Mad. 982. (2) (1917) LL.R. 41 Mad, 412. 
47 
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in the absence of the respondent, the question of the 
sufficiency of the cause shown for the delay in filing 
the appeal could be raised again by the respondent 
after his appearance. The head-note of the decision 
reads as follows : 


“ The admission of an appeal after the period of limitation has 
expired deprives the respondent of a valuable right by putting in 
peril the finality of the order in his favour. When an order 
admitiing an appeal has been made in the absence of the 
respondent, and without notice to him, to preclude him from 
questioning its propriety would amount to a denial of justice. 
Such an order, so made, should, therefore be treated as open to 
reconsideration at the instance of the respondent.” 


This case was cited in Somasundaram Chettiar’s 
_ case (1), but the learned Judges said that they did not 


see any analogy between the two proceedings. With _ 
the greatest respect, there is, in my opinion, a complete 


analogy, for the headnote of the Privy Council decision. 


would apply in terms to the present matter if the 


words “‘ The grant of leave to appeal as a pauper ” were 


substituted for “‘ The admission of an appeal after the 


period of limitation has expired.” This was the ratio 


decidendi of the decision of a Full Bench of the Patna 
High Court in Tilak Mahton v. Akhil Kishore (2), in 
which, overruling several previous decisions of the 
Court to the contrary, the Full Bench held that when 


an application for leave to appeal ix forma pauperis is 


admitted and the Court orders notices to issue to the ~ 
opposite party and the Government. Pleader, it is open 


to them at the final hearing of the rule to show that 
-. the case does not satisfy the proviso to Rule 1 of Order. 
44, Code of Civil Procedure, andthe Court has to. 


consider the question whether the decrée is contrary foi? 
law or to some usage having the force of law or is 


otherwise erroneous or unjust. The ‘same conclusion 


has been reached by the Lahore and Allahabad High 
(i) (1932) LLR, 55 Mad. 98, (2) (1931) LER. 10 Pat, 606. 
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Courts in Banarsi Das and others v. Munshi Ram and 
others (1) and Secretary of State for India in Council 
v. Sonkali (2). I am in entire-agreenient with the 
decisions in these cases. * 

In my opinion, the correct procedure on the 
presentation of an application for leave to appeal as a 
pauper is, if the Court does not see fit to reject the 
application on hearing the applicant only, to issue 
notices (without calling for the records), in form No. 11 
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of Appendix G, to the respondent and the Govern- . 


ment Pleader, and then to hear all parties in regard 
to the question raised by the proviso to Rule 1 of 
Order 44 and come to a decision thereon, and also 
to decide the question of pauperism if that falls to be 
decided under Rule 2, This procedure is in accord- 
ance with the practice, recommended for adoption by 
the Judicial Committee in Krishnasami Panikondar’s 
case (3), that all such preliminary questions should be 
finally determined at the stage of admission of the 


appeal. 
~ I hold that in considering, as he did, the application 


of the proviso to Rule 1 of Order 44 after the appear-’ 


ance of the respondent the learned District Judge 
acted legally.in the exercise of his jurisdiction. This 
application in revision therefore fails, and is dismissed 
with costs, advocate’s fee five gold mohurs. 

I have been asked, if the revision application is 
unsuccessful, to use the discretion which is said to be 
vested in me by section 149 of the Code of Civil 
Procedure, and grant time to the applicant in which to 
pay the Court fees on his memorandum of appeal, but 


the case of Veritnannes v. Lawson and others {4) is 


authority for holding that I have no pnw, to make any 
such order. 


(1) (1933) LL.R. 15 Lah, 132, (3) (1917) LL.R. 41 Mad, 412, 
(2) (1934) LL.R. 56 Ald. 895. (4) {1934) LL.R. 13 Ran. 50. 
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APPELLATE CIVIL. 


Before Sir Ernest H. Goodnian Roberts, Ki., Chief Justice, 
: and Mr. Justice Dutnkley. : 


A.K.A.C.T.A.L, CHETTYAR 
vis 


A.K.R. M. M.K. FIRM AND OTHERS.* 


Contract—Dispensation or reniission .by promisce of performance— Agreement 
and considcration for dispensation uunccessary—Reciprocal promiscs— 
Conduct of promisee preventing promisor performing—Contract Act, ss.51, 63. 


Under s. 63 of the Contract Act a dispensation or a remission bya promisee 
of the performance of the whole or any part of a promise made to him does not. 
require to be supported by consideration, and there need not be. a proposal of 
the dispensation or remission which is accepted. 


Hence a promisor is entitled to take advantage of the remission by the 
promisee of part performance of the contract to which he is a party although. 
he himself is not a party to the agreement in which the remission is given, 

Chunna Mal v. Mool Chand, 55 1.A. 154, referred to. 

Maung Pu v. Maung Po Thant, LL.R. 6 Ran. 191, overruled. 

Where a creditor refuses to carry out his part of the agréeiment and by his. 
conduct prevents his debtor from carrying out his part of the agreement by the 
stipulated date, he cannot be permitted to say that the debtor has committed a 
breach of the agreement, and if at a later date the creditor does carry out his 
part of the agreement, he must allow the debtor a reasonable time to carry out. 
his part. 


K. C. Bose for whe appellant. 


Clark (with hint Chakravarti) for the Ist & 2nd 
respondents. 


-K. C. Sanyal for the 3rd respondent. 


-DunxkLey, J.—The suit out of which this appeal 
arises was brought by the plaintiff-appellant against the 
defendants-respondents on a mortgage by deposit of title 
deeds. The suit was filed on the 18th February, 1937.. 
The plaint set out that the defendants-respondents had. 





* Civil First Appeal No. 92 of 1937 from the judgment of this Court on the 
Original Side in Civil Regular Suit No. 50 of 1937. 
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borrowed a sum of Rs, 30,000, and execuied a promis- 
sory note therefor, and, at the same time, had deposited 
certain documents of title with the plaintiff-appellant as 
security, on the 19th May, 193i, and that the rate of 
interest mentioned in the promissory note was 1} annas 
above the Rangoon Chettyars’ current rate of interest, 
per cent per mensem. Various repayments of principal, 
which had been made at different times, were set out, 
and the balance, namely, Rs. 20,871-14-0{Rs. 13,858-10-0 
principal and Rs. 7,013-4-0 interest), less a payment on 
account of Rs. 6,000 made on the 4th January, 1937, was 
claimed, and a preliminary mortgage decree for the sale 
of the mortgaged property was asked for. 
In paragraph 8 of the plaint it was stated that on the 
11th November, 1934, the plaintiff-appellant and the first 


CHETTYAR 
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and second defendants-respondents had entered intoan ~ 


agreement that the rate of interest should be reduced 
to the Chettyars’ current rate as from the 15th February, 
1933, provided that payment of interest at this rate was 
made in full and regularly once a year and the principal 
was repaid in full within two years. It was averred 
that the first and second respondents had committed 
breaches of this agreement in that, up to the time when 
the suit was brought, they had paid neither the interest 
nor’ the principal, and that, therefore, the plaintiff- 
appellant was entitled to claim interest from them at the 
rate stipulated in the promissory note. The third 
respondent did not appear in the original Court, 
~ although there has been appearance on his behalf in this 
Court, and the suit was heard ex parte against him. 

In defence the first and second respondents admitted 
all the facts, except that they denied that they had 
committed any breach of the agreement of the 11th 
November, 1934, and contended that they were liable 
to pay interest only at the lower rate provided for in the 
agreement. They alleged that they had been prevented 
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from paying the interest each year, and from paying 
the principal at the end of two years, that is, from 
carrying out their part of the agreement, by the condu ct 
of the appellant. 
' The agreement of the 11th iebes 1934, hed 
reference to other matters as well as to the mortgage 
new in suit. The first five paragraphs referred to the 
compromise of two suits between the appellant and the 
first and second respondents then pending in this Court. 


‘According to this.part of the agreement, the appellant 


was to accept certain transfers of immovable property 
trom the first and second respondents and certain cash 


payments and was then to certify to the Court that the 


suits had-been settled outside the Court, and to obtain 
orders, in one case that the decree was fully satisfied, — 
and in the other case that the suit was dismissed. 
Paragraphs 6 and 10 of the agreement deal with the 
settlement of the mortgage now in suit, and in these 
paragraphs the appellant agreed to accept payment 
at the reduced rate of interest if interest was paid 
annually in full and the principal was paid withis two 
years. 

This agreement was exhibited by the first and 


second respondents in Court soon after its execution, in 


connection with the two suits aforementioned, and the 
appellant strenuously objected that it was not binding 
on him on various grounds. The matter was taken on 
appeal to this Bench, and by. our judgments of the 7th — 
December, 1936, we held that it was binding on the 
parties, and only on. these judgments being delivered 


_ did the appellant give way.and implement that part of 


the: agreement referring to the two pending suits. By 


- that time, not only was interest on the present mortgage _ 


overdue for more than two years, but the date under 
the agreement for the repayment of the principal was 


/ past. 


1938] RANGOON LAW REPORTS. 


We accept the contention advanced on behalf of the 
first and second respondents that it was useless for them 
to attempt to carry out their part of the agreement while 
the appellant was contending that the whole agreement 
was voidable and not binding on him. No doubt, in 
regard to that part of the agreement which refers to this 
mortgage, time was of the essence of the contract, but 
the first and second respondents were prevented by the 
appellant’s persistent refusal to be bound by the agree- 
ment from carrying out their part thereof within time. 
Therefore the appellant cannot now be heard to say 
that the first and second respondents have committed a 
breach of the agreement because they have - not 
performed their part within the time allowed. 

Clearly, the first and second respondents were 
entitled to a reasonable time to perform their part after 
the judgments of the 7th December, 1936, had been 
delivered. Section 51 of the Contract Act is applicable. 
It is in the following terms : 


“When a contract consists of reciprocal promises to be simul- 
taneously performed, no promisor need perform his promise unless 
the promisee-is ready and willing to perform his reciprocal 
promise.” © 


The first and second respondents could be called upon 
to perform their part of the agreement only if the 
appellant had been ready and willing to perform his 
promise in regard to the two suits. He was not so 
ready and willing ; in fact, he contended that in law he 
was not required to perform his promise... Mr. Bose, for 
‘the -ppellant, argues that the clauses of this agreement 


are separable and that that-part of the agreement refer- - 


ring to the two pending suits ‘ought to be considered 
independently from that part referring to the mortgage 


now in suit, but this is a contention with which we . 
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indivisible agreement for the settlement of all the out-- 


standing claims between the appellant and the first and 
second respondents, and must be read asa whole. * 
We are given to understand that since the judg- 


_ ments of 7th December, 1936, the appellant has 


performed his promise. That was after the time for 
performance of their promise by the first and second 
respondents had passed. The first and second respon- 
dents are, therefore, entitled to a reasonable time 
after these judgments in which to pe their 
promise, 

We accordingly agree with the learned Judge on the 
Original Side that the first and second respondents are 
still entitled to rely upon the agreement of the 11th’ of 
November, 1934, in respect of the interest payable on 
the mortgage now in suit. 


As regards the third respondent, it is now urged on: *: 


behalf of the appellant that the third respondent was not . 
a party to the agreement of the 11th November, 1934, 
and that therefore he is not entitled to rely upon that 
agreement, and must pay interest at the rate mentioned 
in the promissory note, which has never been varied 
so far as he is concerned. But paragraph 6 of the 
agreement mentions the third respondent by name, and 
it is clear that the appellant agreed by this paragraph to 
accept-.a lesser rate of interest in repayment of the 
amount due on the promissory note, and that’ this 


remission or dispensation of performance referred to 


all. the. persons liable on the promissory note, and, 


therefore, to the third respondent also. Itis urged that — : 
_ so far as the third. respondent is concerned there was no © 


consideration for this agreement to accept : a lesser rate 


of interest.. In Maung Pu and two othersv. Maung Po 


Thant. and two. others (1) it was decided that a bare 


(1) (1927) LL.R.6 Ranatol. _ 
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agreement to take less than what is due on a monetary 
claim (without any actual payment being made) or 
merely to give time for such payment, is void without 
consideration, but in view ofthe subsequent judgment 
of their Lordships of the Privy Council in Chunna Mal- 
Ram Nath firm v. Mool Chand-Ram Bhagat firm (1) it 
must be held that the decision in Maung Pu’s case (2) 
does not correctly state the law. | 


Section 63 of the Contract Act is in the following 


terms : 


“ Every promisee may dispense with or remit, wholly or in part, 
the performance of the promise mide to him, or may extend the 
time for such performance, or may accept instead of it any satis- 
faction which he, thinks fit. ” 


In Chunna Mal-Ram Nath v. Mool Chand-Ram Bhagat 
{1), referring to this section, their Lordships said : 


“In Abaji Sitaram Modak v. Trimbak Municifality (3) 
Jenkins C.J. dealt with section 63, and held that the promisee 
mentioned in section 63 can only do the acts he is by that section 
empowered to do, if there be an agreement {as defined by section 
2 (e)] amongst the parties io that effect. The learned Chief 
Justice is reported to have expressed himself thus : “Therefore 
-we held that, assuming that there was a legal resolution, and that 
it was communicated as alleged, still, inasmuch as a dispensation 
-or remission under section 63 requires an agreement or contract, 
the resolution was of no legal effect since the provisions of section 
30 of the Bombay Act II of 1884 have not been observed.’ . With 
this their Lordships are unable to agree. The language of the 
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section: does not refer to any such agreement and ought not: to BS 


enlarged by any implication of English doctrines.” 


Consequently, it appears from this decision that a. 


dispensation or a remission by a promisee of the 
performance of the whole or any part of a promise made 


(1) (1928) 55 1.A. 154, 160. {2) (1927) LL.R. 6 Ran. 191. 
(3) (1903) LL.R. 28 Bom. 66. 


666 


1938 
A.K.A. 
C.T.ALL. 
CHETTYAR 


- v,. 
A.KR. 

M.M.K. 
FIRM. 


—_— 


DUNKLEY, J. 


RANGOON LAW REPORTS. [1938 


to him does not require to be supported by considera- 
‘tion, and there need not be a proposal of the dispensa- 


tion or remission which is accepted. Hence, in view 
of the provisions of this section, the third respondent 
is entitled to take advantage of the remission by the 
-appellant of part performance of the contract contained 
in the promissory note, which remission is embodied 
in paragraph 6 of the agreement, although he is not a. 
party to that agreement. . 

The judgment appealed from is, therefore, correct, 


‘except in one particular. It is admitted on behalf of 


the respondents that, in accordance with the ordinary 
practice, interest. at the current Chettyar rate on the 
amount due on the mortgage should be allowed to run, 
not up to the date of the decree, but up to the date of 
realization. The decree will be amended accordingly. 
Subject to this uncontested and minor amendment of 
the decree of the Original Side, the appeal fails and is 
dismissed with costs, advocate’s fee twenty gold mohurs 
for the first and second respondents jointly and me 
gold mohurs for the third respondent. 


RoBerts, C.J.—I agree. As regards the position 
of the third respondent, I was first inclined to entertain 
some doubt, for reason of the well known English rule . 


that a stranger to a contract cannot sue upon it for his 
benefit, but-it now seems clear that, by reason of the rule 


laid down in Chunna Mal-Ram Nath v. Mool Chand- 
Ram. Bhagat (1), the conclusion reached by my learned. 
brother in respect of this respondent is correct, and I, ~ 


therefore, concur in: the judgment which he has 


delivered. 


" (1) (1928) 55 LA 154, 
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APPELLATE CIVIL. 


Before Mr, Justice Mya Bu, 
MA PWA KYWE v. MAUNG HMAT GYIL* 


Minor—Contract to marry, Capacity to—Proposal by person of full age— 
Acceptance by minor prontisée—Breach of promise to marry—Suit for 
damages—Coniract Act, ss, 2, 10, 11. 

A minor is not competent to enter into a valid or binding contract to marry. 
Even where the proposal for marriage is by a person of full age, a minor is 
incapable of making a valid acceptance of the proposal. A minor cannot 
therefore sue for damages for breach of promise of marriage. : 

Manne Tun Aung v. Ma E Kyi, LLB. 14 Ran, 215, referred to. 


Zakaria for the appellant. This case is distinguish- 
able from Maung Tun Aung v. Ma E Kyi {i). In 
that case both parties were minors and the marriage 
contract could not be enforced against either. In the 
present case the promisee is a minor, but the promisor 
is of full age, and there is no reason why the minor 
cannot obtain damages for the breach of promise of 
marriage by the adult person. Mortgages and sales of 
immovable property in favour of minors have been 
heid not to be void. -A minor is entitled to recover 
money which he has ient on a mortgage or on a promis- 
‘sory note. Ragava v. Srinivasa (2). A minor is 
competent to enforce a contract made in his favour, for 
while no liability can be incurred by a minor, he is not 
debarred from acquiring a title to anything valuable. 
‘Bhola Rain v. Bhagat Ram (3). - 

K.-C. Sanyal for the: respondent. Maung Tun 


Aung’s case makes it clear that a contract to marry is 
-void where either party is a minor. It makes no 


difference that the promisor is of full age. A minor 


“-* Special Civil Second Appeal No, 29 of 1937 from the judgment of the 
Assistant District Court of Tharrawaddy in Civil Appeal No, 25 of. 1937. 
(1) LL.R. 14 Ran, 215. (2) LL.R. 40 Mad, 308. © 
(3) 8 Lah. LJ. 539. 
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cannot sue for damages for a breach of promise of 
marriage. Kan Gaung v. Mi Hla Chok (1). In case 


of a marriage contract, both parties must be competent 
to contract. A contract of marriage creates reciprocal 
rights and liabilities. When a minor recovers a loan 
made by him, there is no reciprocal liability on his 
part. Under the Contract Act a “ promise” can only be 
made to or by a peeson competent to contract. A minor 
cannot “ consent ” to a proposal of marriage. See Con- 
tract Act, ss. 2, 10, 11. 


Mya Bu, J.—This appeal arises out of a suit for 
compensation for breach of promise to marry. The 
plaintiff, Ma Pwa Kywe succeeded in getting a decree 
for compensation in the sum of Rs. 50 in the Township 
Court of Nattalin, which has found the following facts 
proved, namely, that the plaintiff and the defendant, 
Maung Hmat Gyi, having fallen in love with each 
other, the defendant in the month of Wagaung 1298 
B.E. (August 1936) promised to marry the plaintiff in - 
the following Tabodwe (January, February 1937) and 
in the month of Tawthalin 1298 B.E. (October 1936) 
the defendant seduced the plaintiff with the result that 
the plaintiff found herself in the family way. The 
marriage alleged to have been promised did not take 
place in Tabodwe or at any time as the defendant 
subsequently. refused to marry the plaintiff. _ 

- In the written statement no question as to the 
validity of the alleged promise by reason of wa nt of 


- contractual capacity in either the plaintiff or the 


defendant was raised. It, however, transpired in the 


course of. the plaintiff's evidence. that she was still in 
her minority according. to the Majority Act at the time 


of the alleged promise.” But, apparently, the learned 
Township Judge’s attention was not invited to this 





1) (1907-09) 2 U.B.R. Contract 5. 
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matter, with the result that the point was not discussed 
in the judgment of the Township Judge. Nor was this 
point raised in the grounds of appeal filed by the 
defendant in the lower appellate Court; but the point 
was pressed on behalf of the defendant in the coursé, 
of the argument in support of the appeal in the Assistant 
District Court. 

The fact that the plaintiff was still in minority at 
the time of the alleged promise admitted of no doubt 
because the plaintiff, Ma Pwa Kywe, stated under 
cross-examination in the trial Court, that she was born 
in the month of Nadaw 1280 B.E., which shows that 
she was about four months short of eighteen years in 
Wagaung 1298 B.E. Relying upon this fact the learned 
Assistant District Judge held that there was no valid 
contract between the parties which could have con- 
stituted the legal basis of a claim for compensation for 
its breach. This conclusion was arrived at on the 
authority of the Full Bench decision in Maung Tun 
Aung v. Ma E Kyi (1) in which it was held inter alia, 
that a Burman Buddhist who is under the age of 
eighteen is not competent to enter into a valid or 
binding contract to marry in futuro, and the Butmese 
Buddhist Law has no application in such acase. That 
case was one in which the alleged promisor was a 
minor at the time of the making of the alleged promise; 
but considering the line of reasoning leading to that 
decision I have no. doubt. that the. proposition that a 
Burman Buddhist who is under the age of eighteen is 
not competent to enter into a valid or binding ‘contract 
to marry in futuro, is applicable as well to a case where 
the promisor is a major and the promisee is a minor, 
for a marriage is a matter to which there must be two 
parties and there cannot be a valid contract to marry 


{1) (1936) LL.R 14 Ran. 245, 
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1938 unless there are reciprocal promises between them 
ma Pos amounting to an agreement to marry in futuro. The 
“iD. technical use of the word “ promise” in the Contract .. 
Hus Gx, Actis far narrower than the popular use. Express words 
Mva Bu, J. .of promise often are in law no more than a proposal, 


a proposal. ” 


see Dhonbhat Narharbhat v. Atmaram Moreshvar (1). 


. “Proposal” is defined in section 2 (a) of the Act 


thus : 


“When one person signifies to another his willingness to do 
or to abstain from doing anything, with a view to obtaining the 
assent of that other to such act or abstinence, he is said to make 


e 


Clause (b) of the same section provides : 


“When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal, 
when accepted, becomes a promise.” 


Then by clause (e) it is provided : 


“Every promise and every set of promises, forming. the 
consideraticn for each other, is an agreement.” 


According to clause (g) and () an agreement not enforce- 
able by law is void, while an agreement enforceable by 
law is a contract. 

According to these definitions a proposal is merely 
an offer to be bound by a promise and a promise in law 


isan accepted proposal. Itis such promise or promises 


only which can give rise to an agreement which if 
enforceable by law is a contract, but ‘if not, i is a void’ 
agreement. ae 
Agreements to be contracts must have béen made 
by the free consent of parties competent to contract, - 
for a lawful consideration and with the lawful object, 
and must not be such as to be expressly declared to be . 
void by the Contract Act (section 10). Every person 
ft) (1889) LER. 13 Bom. 6690S 


1938] RANGOON LAW REPORTS. 


is competent to contract who is of the age of majority 
according to the law to which heis subject {section 11). 
The law to which he is subject is held to be the 
Majority Act, Maung Tun Aung v. Ma E Kyi (1). 
Judged in the light of these principles there can be no 
doubt that the alleged promise upon the breach of 
which the plaintiff's suit was founded did not constitute 
a contract upon which an action for damage of breach 
can be based. The plaintiff (the girl) being a minor 
was not competent to enter into a contract at the time 
of the alleged promise. She was incompetent at that 
time to make a valid acceptance of the proposal by the 
defendant to marry her. The alleged promise was no 
better than an unaccepted proposal. 

In one of the grounds of appeal filed in this Court it 
was alleged that although at the time of the original 
promise the girl was in minority, she had attained 
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majority at the time of the second promise, which is © 


alleged in the plaint, and that therefore there was a 
valid acceptance by the plaintiff of the defendant’s 
proposal. The statement in the plaint referred to runs 
thus : 

“In the month of Pyatho, that is about. five months after the 
making of the original promise, when the defendant was asked 


with reference to the proposed marriage he repeated that ss 
would marry in the following month of Tabodwe.” 


This was not specifically put forward as an occasion on 
which. a ratification took place and nothing was heard 
of it in the course of the proceedings subsequent to the 
filing of the plaint. What Ma Pan Myaing, the plain- 
tiff’s mother, stated was that in the month of Pyatho 
she questioned the defendant if he was going to marry 


her daughter , but there is not a word about either ~ 


what the defendant said or what the plaintiff said on” 


(i) {1936) LL.R. 14 Ran. 215. 
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that occasion. Be that as it may, as a mimor’s agree- 
mentis void there can be no question of ratifying it. 
The action. is based on contract, and it is not an 
action for damages for seduction. The question whether 
any action for damages for seduction will lie or not 
does not arise in this case. The suit is founded upon 
contract ; in order to succeed it is incumbent upon the 
plaintiff to prove a valid contract. If she proves a-valid 
contract and a breach thereof and thus shows herself 
entitled to compensation for breach of contract, seduc- 
tion and pregnancy may be taken into consideration in 
the assessment of the quantum of damages. Since no 
valid contract took place between the plaintiff and the 
defendant this suit fails, and it has been rightly 


‘dismissed by the lower appellate Court. 


The appeal is dismissed. In the circumstances of 


. the case I make no order for costs in this appeal. : 
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CRIMINAL REVISION. 


Before Mr. Justice Mackucy.. 


MAUNG SHWE BA »v. MA THEIN NYA.* 1938 

j Mar.1,. 

Maintenance—Food and clothing—Education of the child—Change in the 
circumstances of the child—Criminal Procedure Code, ss. 488, 489. 


In a civilized state a human child cannot be maintained simply by providing 
it with clothing and food. In the present state of society the mere mainterance 
of the body is not sufficient ; provision has to be made for the child’s develop- 
ing mind and consciénce. Thé'term" maintenance” in s. 488 of the Code of 
Criininal Procedire must include the minimum amount of educatios fora child _ 
which the conventions of the countiy call for. 

In re Breed's Will, 1 Ch. 226, referred to. 

‘Nga Hla v. Mi Hla Kyun, (1907-09) 1 U.B.R. <Cr.)- 17, dissented from. 

Advance inage of a child is a change in the circumstances of thet child 
within the meaning of s. 489 of the Code. 

Charles Nepean v. Ma Kyaw, (1893-1900) P.J. L.B. 393, followed. 


Mackney, J.—Man does not live by bread alone, 
nor is he like the animals. In a civilized state a human 
child cannot be maintained simply by providing it with 
clothing and food. The mere maintenance of the body 
is not sufficient ; provision has to be made for the 
child’s developing mind and conscience : and in my 
opinion, in our time, “ maintenance” should be held 
to include this. Therefore, it seems to.me that any 
calculation. which fails to take these matters into 
account is bound to result-in an inadequate sum being 
estimated for the maintenance of the child. 

I am aware that in English Law the word ‘“ main- 
tenance ” is restricted to the provision of necessaries 
such as food, clothing and lodging, and such an inter- 
pretation of the word was in conformity no doubt. with 
primitive ideas on the duties of parents and citizens, 
In our time, however, it is realized that in addition to 
the duty of providing such necessaries, a father has 


* Criminal Revision No, 727B of 1937 from the order of the Headquarters 
Magistratc, Mergui, in Cr. Misc. Trial No. 43 of 1937. 
48 
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also to provide for some sort of training for his child 
to fit him to take a place in society. Sir William 
Blackstone in his commentaries on the Laws of England, 
Volume I, page 426, Fourth Edition, Says : 

“The last duty of par énts to their children is that of giving 


them an education suitable to their station in life ; a duty pointed 
out by reason, and of far the greatest impcrtance of any. Fer, as 


’ Puffendorf very well observes, it is not easy to imagine or allow, 


that a parent has conferred any considerable benefit upon his 
child by bringing him into the world, if he afterwards entirely 
neglects his culture and education, and suffers him to grow. up like 
a mere beast, to lead a life uséless to others, and shameful to - 
himself. Yet the municipai laws c£ most couniries seem to. be 


_ defective in this point, by not constraining the Parent to ‘bestow a 


proper education “upon as children.” 
The learned commentator then points out that— 


“the legislature. bas put education within the reach of all by 
the stalute 33 & 34 Vict. c. 75 under. which parents may now be 
compelled to cause ihneix children, between the ages cf five and 
thirteen to attend the schools provided by the School-boards con- 
stituted under that act, unless they are already being. properly 
educated at some other efficient school.” 


Thus it would seem that the law of England has 
provided for the education of children otherwise than 
by extending the meaning of the word “ maintenance” 

a course which it would be most confusing to take in 
view of the manner in which the English law develops. 
The same considerations do. not apply to the codified 
jaw of Burma. In the’ Code of Criminal Procedure 
there is no definition of the word “ maintenance” sand. 
it seems to me that the Courts should interpret the 
word i in conformity ‘with the reasonable requirements 
of the public’ conscience. It does not appear to mé:to" 
involve straining the meaning of the word to say that 
it means, not. only the maintenance of the body but 


also of the mind, 
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The contrary view has been taken in Nga Hla v. 
Mi Hla Kyu (1). The learned Judicial Commissioner, 
however supports his conclusion mainly by relying on 
the use of the word in the English law. I have 
referred to the case in In re Breed’s Will (2), which 
the learned Judicial Commissioner quoted but had not 
the opportunity of rea aang, It was there held that the 


expenses of education of children are included in their: 


mainienance and support : section 26 of Lord Cran- 
worth’s Act ae & 24 Vict. c. 145) applied in that 
particular casc he part of the section in which the 
word “ miiintuuance ” occurs is as follows : 
“Th all cases where any property is beld by trustees in trust 
for an infant, either absolulaly, or contingently on bis atlaining the 
age of twenty-one yours, ar on the occurrence of any event 


previously. to bis attaining that age, it shall be lawful for such . 


trustees, at their sole discretion, to pay to the guardians (if any) of 
such infant, or otherwise to apply for or towards the maintenance 
or education of such infant, the whole or any part of the income 
fo which such infant may be entitled in respect of such property, 
whether there be any other fund applicable to the same purpose, 
OF “any other person hound by law to provide for such main- 
tenance or education.” 


The legislature seems to have realized that not on sly | 


inaintenance in the older meaning of the word but also 
education were ee tie be provided for children, 
and: that’ education was in fact merely an additional 
form of maintenance a the pee conscience of 
sociely Considers s} e given to th ie children. 

“JT have also examined ‘the article on “ maintenance” 
in Stroud’s judicial 1 Dic ayn to which the learned 
Judicial. Commissioner refers and I. think it is clear 
from the’ Acts refe oe to therein that.education is 
ace aes an see form of maintenance, forthe 
two words s em te be co istantly coupled, as if nutually 


yew 
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explanatory, and not denotingtwo entirely distinct ideas 

ek together ie ais g one idea—the modern idea of 
“ maintenance.” : 

I do not think we are bound to adopt (according 

to modern thought) the restricted meaning of.“ main- 


_ tenance ” found in English Jaw ; and I see no possible 


objection to including in the meaning of “ maintenance”, 
as used in section 488 of the Code of Criminal 
Procedure, the education of children, that is to say, the 
minimum amount of education which the conventions 
of the country call for. 

The applicant Maung Shwe Ba is obviously in a 
position to maintain his child adequately. The very 
fact that such a maximum as Rs. 100 has been fixed 
under the Code for the sum which a father may be 


‘ compelled to contribute monthly to the maintenance 


of his child shows that it is intended that the general 
circumstances of the child and its parents should 
be.taken into consideration to some extent. 

~ It is true that the circumstances of the applicant 
have not, apparently, changed since the original order 
for maintenance was passed, but I cannot agree with 
the learned Sessions Judge that the advance in age of 
the child is not a change of the child’s circumstances. 
It most clearly is : see Charles Nepean v. Ma Kyaw (1). 


A ‘child: of seven would, in my opinion, cost almost. 


twice as much to maintain as a child of four, speaking 


‘ofa child. in the position of the child in question. It 
is” true: ‘that the sum of Rs. 5 was thought sufficient, 


three years ago, both for the child of 4 and a child of 


1, and that the child of 1 having died, the child of 


4 has, with the positive acquiescence of the applicant, 
been receiving the whole. of the allowance of Rs. 5. 
However, out of this original amount of Rs. 5, the child ; 





mts) (1893-1900) PIL. 393. 
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of 1 can scarcely have used any very appreciable 
amount. It must have been intended almost entirely 
for the elder child. 

I consider that.a monthly allowance of Rs. 7 is the 
minimum that in the present circumstances should be 
awarded. I agree that the amount of Rs. 12 is 
excessive because it is based on a calculation of the 
fees required to send the child to an Anglo-Vernacular 
school.. So long as some minimum schooling is 
_ provided for the.child, I do not think that its guardian 
can claim more under the summary procedure of the 
Criminal. Procedure Code. H it is thought that 
‘Maung Shwe Ba should be compelled to provide for the 
education of his child in an Angio-Vernacular. school, 
the guardian might have recourse to a civil’ suit, 


The order of the Headquarters Magistrate is altered. 


and the allowance of Rs. 12 which he has directed to 
be paid shail be reduced to one of Rs. 7 per mensem : 
the order as to costs is set aside, as there is no power 
to award cosis under section 489 of the Code, but 
only under section 488. 
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ORIGINAL CIVIL. 


Before Mr. Justice Braund. 


U THITA AND ANOTHER 


v. 
U ARESEINNA AnD OTHERs.* 


Burmese Buddhist ccclesiastical law—Poggalika owner of kyaungdike— 
Appointment of successor—-Power given lo kyaungtaga to appoint successor— 
Failure to appoint—Kyaungdike vesting in Sangha—Limiled owncrship 
of poggalika owncr—A ppointment by appointor—" Transfer ” of property— 
Trausfer tol a gifl—Registercd instrument unnuécessary— Voluntarily »— 
Transfer of Properly Act, ss. 5, 122, 123. : 

According to the opinion of the Thatkanabaing, the poggalika owner of 
a. kvaungdike’ has a right to surrender*lo the donor of the syaurgdike the 
‘power to appoint on his death: his poggalika successor to the kyaungdike. 
If the original poggalika owner has not either himself appointed his successor 
cr conferied the xight to appoint a successor on a third a party, the kyaungdike 
on his death vests in the Sangha; 

Poggalika ownership confers upon the owner an interest in the property 
carrying with it a certain measure of beneficial enjoyment. during his life- 
time but it falis short of the interest of a full beneficial owner, ; 

U Akdciksa v. Ma San Me, \.L.R.7 Ran. 617 ; U Pandawun v.U Sandima, 
LL.R. 2 Ran. 131; U Zayanta v. U Naga, 9 L.B.R. 258, referred to. 

‘Che transmission of a kyaungdike, effected by the appointment of a 

successor by a kyaungtaga, may bea “transfer” within s. 5 of the Traiusfer 
of Property Act, But it is not a “gift” within ss. 122 and 123 of the a 
and does not require a registered instrument. The word * “voluntarily” 
s. 122 denotes the exercise of an unfetlered free will. An appointor in the 
case of a kyaungdike has ex hypothesi no choice but to appoint without 
consideration and by way of gift and such appointment is accordingly not 
“voluntary” in the sense in which that word is used in s.122 of the 
Transfer of Property Act. _ 

Ari Union London v. Overseers of the Savoy, (1894) 2 O.B. 609; ‘ Attorney- 
‘General v, Ellis, (1895)'2 Q.B.:466; Churchwardens of the ‘Poor v. Shaw, 
10.Q.B. 869 ; In re Wilkinson, (1926) 1 Ch. 842, referred to. ‘ 


Chan Htoon for the plaintiffs. 
E Maung for the defendants. 


BRAUND, J.—This is a case which raises at the 
outset an interesting and difficult point. The ‘suit is 
brought by two pongyis, U Thiha and U- Kothala, as 
plaintiffs for the ejectment of three other pongyis from * 





' * Civil Regular Suit No 236 of 1936. ° 
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a kyaungdike called the Athiti Kyaungdike. There are 
a number of facts which are not, I think, in dispute, 
which can be stated quite briefly. 

The Athiti Kyaungdike was originally dedicated 
some forty years ago by two Burmese gentlemen, 
Dr. U Nyo and U Ba Nyunt. It was dedicated by 
them to a rahan named U Paduma as his poggalika 
property. U Paduma occupied it, as the poggalika 
owner, for many years until April 1929, when he 
dicd. So much is not in dispute. 

The plaintiffs’ story is that shortly prior to his 
death WU Paduina surrendered to the original donors, 
Dr. U Nyo and U Ba Nyunt, the power to appoint his 
successor and that, in pursuance of that power of 
“appointment, Dr. U Nye and U Ba Nytnrt appointed 
the two plaintiffs to be the poggalika owners and 
presiding monks of the Athiti Kyaungdike in succession 
to U Padumia. 

To put the rest of the plaintiffs’ story shortly, the 
plaintifis complain that in October or November, 1935, 
they were virtually ejected from the kyaungdike by the 
defendants and their followers, or at least intimidated 
into icaving, and they now claim to be re-instated. 
That puts the essential parts of the plaintiffs’ case in 
the briefest possible way. os 

The, pleadings as they stand raise serious questions 
of Burmese Buddhist ecclesiastical law in connection 
with the sight of a poggalika owner to appoint a 
successor. The course adopted—I venture to think 
it. was a sensible course—was to refer to the 
Thathanabaing such questions of | pure Burmese 
_ Buddhist ecctesi pais law as emerged from the case 


and the parties, very sensibly, upon those issues, agreed: 


to be bound bythe e edicts of the Thathanabaing. 
-The questions referred to the Thathanabaing and 
the answers he has given are set out below. In sciting 
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out the answers of the Thathanabaing 1 have set out 
only what the parties have agreed to be their effect. 


Questions. 

1. Has the fogsalika owner of 
' a kyaungdike any power, 
according to Burmese 

Buddhist law, to confer the 
right to nominate his 
successor upon the donor 
of the kyaungdike ? 


“2. If so, does the successor so 


nominated by. the donor 
become the lawful poggalika 
owner and presiding rahan 
of the kyaungdike ? 

3. Alternatively, does the 

' ownership of the kyaungilike 
on the death of the original 
poggalika owner vest in 
the Sangha at large ? 


4. if so, does the right to 
_ nominate a successor to 
the original fogealika owner 

as presiding monk belong 

to the donor or ought such 


successor to be elected by. 


the - surviving resident 


rahaus of the kyaungdike ?. 
5. If a successor of the original © 


poggalika owner ought not 
' to be nominated or elected 


as presiding rahan in any 
‘of the above ways, how: 7 
and by whom ought. such. . 


successor. as. presiding 


vahan to be nominated: or... 


elected i 2 


Answers. 

1. Yes. He has the right to 
surrender to the donors 
the power to appoint his 
successor as foggalika 
owner of the kyaungdike. 


2. Yes. 


3. Yes, if the original poggalika 
owner has not either 
himself appointed his 
successor or conferred the . 
right to appoint a SUCCESSOT | 

‘ona third party. 

4. In view of the answer to (1) 
above, this does not arise 
upon this part cf this case. 


5. In view of the answers to the 
=. previous ’ questions, this 
does not arise in this case. 


It is satiepdeny, therefore, to be in a position 
‘0 begin the consideration of this case from the agreed 
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starting point that, according to the Burmese Buddhist 
ecclesiastical law which is to be applied by consent of 
the parties, U Paduma must be taken to have been 
entitled io surrender to the original kyaunglagas the 
power to nominate his successor as poggalika owner of 
the kyaungdike. That, of course, is the foundation of 
the plaintiffs’ claim. 

‘ Jn those circumstances, it appeared to me that 
three comparatively simple issues arose. They. are 
these : oy 

1. Did U Paduma, before his death, validly 
confer upon Dr. U Nyo and U Ba Nyunt 

the right to nominate bis successor as.the 

poggalika owner of the Athiti Kyaungdike ? 

2. Jf so, did the said Dr. U Nyo and U Ba Nyunt 

' validly exercise the said right to nominate 

the successor of the said U Paduma as the 

poggalika owner of the said kyaungdike by 

appointing the plaintiffs to be the 
dwilkantaka owners of the said kyaungdike ? 

3. Is it open to the plaintiffs to prove any such 
appointment as is mentioned in issue No. 2 

in view of the prohibitions contained in 

section 123 of the Transfer of Property Act? 

It is obvious that. if ‘the third of those issues is 

io be answered in the negative the case can go no 
further, because the plaintiffs will be precluded from 
establishing any title at all to the kyaungdike whether 
as poggalika owners or as presiding monks and, 


accordingly, it falls first ‘to consider the third of the 


three issues which I have settled in this case. And it 


is that issue which, in my view, raises a question which 


is both important and interesting. 
The defendants’ case, upon this issue, is that, 
by virtue of section 123 of the Transfer of Property 


Act, the plaintifis cannot be heard to prove the 
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appointment of the kyaungdike to them. — For 
the . defendants say that what is alleged on the 
face of the pleadings. to have happened amounts to 
a “gift” and section 123 precludes the proof of any 
“ gift” which has not been effected by a registered 
instrument. 

Section 123 of the Transfer of. Property Act runs 
thus : 


“* For the purpose of making a gift of immovable properly, the . 
transfer must be effected by a registered instrument signed by or | 
on behalf of the donor, and attested by at least two witnesses.” 


It is clear, therefore, that, if the transmission of the 
kyaungdike effected by the “nomination ” or “appoint- 
ment” by the kyaungiagas whichis pleaded amounts 


to atransfer by way of ‘‘ gift’, then it cannot be proved | 


in this suit in the manner in which it is proposed to be 
proved. And it falls to me to consider whether what 
has happened amounts to a “ gift.” 

That there has been a technical “ transfer ” T shall 
for the moment concede, though it has been suggested— 
and there is a good deal in the suggestion—that this is 
a case of devolution and not of transfer at all. But I 
shall concede it, without deciding the point. If, then, 
it be a-“transfer”’, it is a transfer of a very. peculiar 
character. A “transfer of property” is defined by 


section 5 of the Transfer of Property Act as being “ 


act. by which a living person conveys property, in 
present or in future, to one or more other living. persons. — 
ee OP AE I 46. be particularly noticed that. this A 
definition. does. not require that the “ living person” 


who conveys should necessarily be the same person as 


he who owns, or owned, the property conveyed. “All © 
that is required. is. that there should be an act af 


-conveyance by some living person. It is, therefore, to 


my mind, quite clear that it is within the contemplation 
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of section 5 that there may be a “ transfer” by a person 
exercising powers over the property of another. That 
aS I think, made stili more clear when the definition of 

‘a person competent to transfer ’, contained in section 
7 of the Act, is taken into account. For, it is there 
obviously contemplated that a transferor may be a 
person who is not himself the owner of the property 
but is merely “authorized to dispose of or transfer 
property not his own.” - Instances of that would arise 


in the casc of transfers by agents, guardians, managers. 


of joint Hindu familics and so forth. And, in my 
judgment, ii arises ouially in a case ip which the donee 
of a power Of af ne i, having a power to a 
a benctictal inicrest in property, exercises that powe 

Ido not want, in this judgment,—though I ae 
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say that I think the Burmese. Buddhist law in this 


respect tobe ina very satisfactory condition—to discuss 
at great Icngth the nature of poggalika ownership. I 
am not quite satished with the position of the law upon 
this subject as it stands. But it is clear that, while a 
poggalika interest in both religious property (such asa 
kyaungdike and its site) and in lay property (such as a 
paddy field).confers upon the poggalika owner certain 
of the incidents of beneficial ownership such as a right 
of possession during life, it falls, nevertheless—in the 
case, at any rate, of religious proper rty—far short of full 
beneficial ownership. For instance, in the event of a 
poggalika owner dying without having disposed of the 
subject matter of his poggalika Oxmnership in one of the 
ways in which he is entitled to dispose of it, it passes 
to the Sangha in em al. tis not transmissible to his 
heirs, because a rahani can have no‘heirs. Inthe event 
of a poggalika owner pee the priesthood, the same 
effect follows. It is, I. think, extremely doubtful if 
a poggalika owner of a religious property, such as a 
kyaungdike, can exercise, for his own benefit, sok of 
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the ordinary incidents of ownership as the effecting of 
a lease, mortgage, or sale of the property in question. 


UArssemna When I say, “for his own benefit”, I mean-tnat I 


BRawnp, J. 


successor and net ony: in ML adaibon of such appointment 


doubt whether he could apply the proceeds beneficially 
for his own purposes. While it must be conceded that 
poggalika ownership confers upon the poggalika owner 
an interest in the property carrying with it a certain 
degree of beneficial enjoyment during his lifetime, 
it is equally clear to my mind that it falls short of 
the interest of a full beneficial owner. I have referred 
to a number of authorities upon this question. But I 
do not want to embark. in this judgment. upon an 
exhaustive discussion of them, as I feel it will lead 
me somewhat away from the main point in this case. 
{See : May Oung’s “ Leading Cases on Buddhist Law, 
Second Edition, pages 194 to 197; U Zayania v. 
U Naga (1), U Pandawun v. U Sandima (2) and . 
U Ahdeiksa v. Ma San Me (3).] 

I venture to suggest that a true view of this question 
may possibly be that a “ poggalika” owner of religious 
property stands upon much the same footing as, prior 
to the law of Properiy Act 1926 and the Settled Land 
Act of 1926, an English tenant for life of property with 
a power of appointment over on death stood in relation . 
to-settled property and that, while there are present 
some of the incidents of beneficial ownership during 
his lifetime, they do not amount to full beneficial 
ownership. That is in conformity with the view of the 


law which has been propounded by the ‘Thathanabaing 


and which, for the purposes of this case, I am, by 


agreement of the parties, bound to.accept, namely, that 


itis possible for a poggalika owner, upon his death, to 
confer ‘upon a third. party the power to appoint a 








(1): (1918) 9 L.B.R. 258. @) (1924) ILR. 2 Rar. 1, 
: (3) (1929) I-L.R. 7 Ran. 617. ; 
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is there a remainder to the Sangha in general. In my 
view, in this case, the exercise by the two kyaungtagas 
of the power conferred upon them,—if, in fact, it was 
so conferred—by U Paduma, falis to be considered 
upon lines analogous to those of the exercise of an 
ordinary special power of appointment. 

As I have pointed out, the act of conveyance must, 
under s section 5 of the Transfer of Property Act, be the 
act of a “living” person. In the particular case before 
me the act of conveyance was obviously the act of 
nomination by the two kyaunglagas. Ht was only upon 
that “act” that any property passed. The “ transfer” 
cannot. have been the act of delegation to them by 
U Paduma, because upon that no property passed and 
at the time U Paduma died there had been, of course, 
no act of conveyance. Accordingly, the only possible 
act of conveyance to constitute the transfer by a 
“Jiving ” person must be that of the two living donees 
of the power. To appreciate that is, to my mind, of 
some little importance. 

It is now possible to consider, somewhat more 

closely, the question whether what has happened in 
‘this casé aisounts toa “ gift” under section 123. In 
-my judgment, it does not. A “gift” is defined by 
. section 122 of the Transfer of Property Act in this 
way. : 


“* Gift’ isthe transfer of ceriain existing movable or immovable 
property made voluntarily and without consideration, by one 
person, called the denor, to another, called the donee, and 
accepted by er on behalf of the donee. 

Such acceptance must be made di uring the lifetime of the 
Gonor and while he is still capable of giving. 

If the donee dics before accepiance, he gifl is void.” — 


I have conceded that there is, or may be, here a. 


? 


“transfer” of immovezble property by a living person 
that is to say, the two kyau inglagas; fo the plaintiffs. 
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But the question remains whether the transfer was 
made ‘‘ voluntarily and without consideration.” Those 
words require to be very carefully considered. *’ 

To a lawyer, the word “voluntary” has a peculiar 
technical meaning. It is applied to such things as 
“<oluntary transfers”, “voluntary settlements” and 
“voluntary dispositions ” In those contexts, it has . 
the peculiar and technical -meaning .of “without 
consideration.” There is no lawyer ‘who sees the 
words “voluntary settlement” without instinctively 
taking it to mean ‘‘a settlement made without consider- 
ation.” That, however, in my view, cannot be the 
meaning of the word “voluntarily” as used in section 
122. The words are, “voluntarily and without con- 
sideration’’ and it is quite clear that in that context 
“soluntarily”’? must mean something different from 
“ without consideration ’, as otherwise it would amount 
merely to a senseless repetition. I have come to the 
conclusion that in section 122 of the Transfer of 
Property Act the word “ voluntarily” bears its ordinary 
popular meaning, der oting the exercise of an unfettered 
freewill and not its technical meaning of “ without 
consideration.” 

_ I have been able to find no Indian authority which 
touches this point.. But I. have. considerable support 
by way of analogy from various English duthorities 
which I have been able to discover. In the case of 
Attorney-General v. Ellis (1), the question’ of the 
meaning of the word “ voluntarily” arose in connection: 
with the Customs and Revenue Act of 1881. For’. 
teasons no niore cogent than those which apply.in this 
case the Court came to the conclusion that ‘the word 
“voluntarily” was not in that statute used in the sense 
of “ without consideration ” but bore its ordinary sense 





(1); (1895) 2 Q.B. 466. 
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and that sense Lord Russell of Killowen defined as 
being “freely”, “without compulsion”, and .“ not 
under any obligation.”° | 

The question was agair: considered in In re 
Wilkisson: Page v. Public Trustee (1), where Lord 
Tomlin observed thus : . 


“' Voluntarily’ means, obviously, the doing of something as the 
result of the free exercise of the will. . In Attorney-General vy. 
Elizs (14895 2 Q.B. 466), which was a revenue case, Lord Russel), 
when dealing with the meaning of ‘voluntarily’ in connection 
with a voluntary transfer, said: ‘We are, however of opinion 
that in the section under consideration the word ‘ voluntarily’ is 
not used in the sense of ‘without consideration’ bul in its 
ordinary sense of freely, without compulsion and notunder any 
obligation.’ So, too, | think fu this will the phrase is used to 
refer to au act done as the result of the exercise of the lady’s own 
freewill, in circumstances in which there is nothing in the nature 
of a tepitl duty or obligation xequiring her to take a particular 


course.’ 


In the case of Ari Union London v. Overseers of 


the Savoy (2), the meaning of the word “ voluntary” 
-came under the consideration of a Court of Appcal 


consisting of Lord Esher M.R, Kay LJ. and 


A. L, Smith LJ. in relation to the words’ “ volunta tary 
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contributions”, and Lord Esher and Kay L.J. there. 


again attributed to the word a meaning implying the 
exercise of free will. See, too, The .Churchwardens 
and Overseers of the Poor of the Parish of Birmingham 
v. Shaw and Melson, Lesquires, and Williams ©). 

I do not mean te imply that these English cases are 
by any means upon. all 
They .do, however, assist, 
both in. statutes and Sieaehitie the words “voluntary ” 
and “voluntarily”. are susceptible of proper use in 


ad 


ours with the ihe iL case, 


Ae 
fc itl 
of all in ane ving that 


a 
BX 
1 
a 








(1) (1926) i Ch. 8 {2} 894) 2 QB. 609. 
G 10 G.B, 869, 
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their popular sense as distinct from their technical sense 


and that that popular sense implies that the person 
whose action is required to be voluntary must be-not 
only free from compulsion and free from any particular 
obligation or duty but also in possesion of- the 
exercise of his free will in the matter. 

Applying that to the present case, can it be said” that. 
the donee of a mere special power of appointment, in: 
exercising thal appointment, does so voluntarily and 
without consideration ? He certainly does it without. 
consideration. But does he doit voluntarily? If the 
power in this case is exercised at all, then it must 
necessarily be exercised by way of “ gift” and in no 
other way. The power to appoint being a power to 
appoint by way of gift, then ex hypothesi no choice 
between a gift and any other-mode of disposition is open 
io the appointor. If he appoints at all, he is under 
both a duty and an obligation to appoint without 
consideration and by way of gift. Hehas no other 
choice, and, in my judgment, it can no more be said 
that a man, who is under an obligation to give, makes 
a gift “voluntarily”, than it can be said that a man — 
“ voluntarily ” walks straight on when he has not the 


opportunity to turn either to the right or to the left. 


For those reasons, in my judgment, the appoint- 
ment, if one was made by the kyaungtagas in favour of 
the plaintiffs, though it may have been a “ transfer”, did 

not amount to a “ gift”, and, accordingly, T must proceed 
to hear-this suit upon its facts. 

1 have already related ‘most of the relevant facts. 
The two issues which remain before the Court to deal 
with are, first, the issue whether U Paduma, before his 
death, validly conferred upon Dr..U Nyo and U Ba 


Nyunt the right to nominate his‘ successor. as the 


poggalika owner of the Athiti Kyaungdike, and, 
secondly; whether in’ fact, if that be so, Dr. U Nyo and 


a8) _ RANGOON LAW REPORTS, 


U Ba N yunt did validly appoint the plein its as 
poggalika owners. 

As regards the first of those issues, the Court tg 
happily relieved of its task, because the parties have, 
upon the evidence, agreed that it must be accepted that 
U Paduma did, upon his death bed, bestow upon 
Dr. U Nyo and U Ba Nyunt, the original kyaungtagas; 
the power to appoint his poggalika successor. The 
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only issue, therefore, that remains is to consider whether ~ 


in fact Dr. U Nyo and U Ba Nyunt validly exercised 
that power in favour of the plaintiffs. 


[His Lordship found that the accounts of the 


two donors, though boa fide, as to what took place at 
the ceremony of dedication, two years after the death 
of U Padama, were conflicting and that in fact the 
donors did not ‘exercise their power to appoint a 
poggalika successor. One of them purported to dedicate 
the kyautug to the plaintiffs as joint temporary holders, 
the other as Sanghike property. His Lordship 
continued :] 3 

we ‘the power vested in Dr. U Nyo and U Ba 
Nyunt was, as I have already said, in my judgment, in 
the nature of a special power of appointment. It is clear 


fromthe answers that the Thatkanabaing has given that - 


the power which 2 ee owner has is a power either 
himself to nominate his poggalika successor or to invest 
someone cise with a power to appoint his poggalika 
successor for him and TI desire particularly. to point 
out that what is done by the deceased owner in 
ihe first case, or is to . done by the donee of the 
power in-the other ¢ case, is to appoint another poggalika 
ewner and not merely to ee a-presiding monk, It 
is true. that the poggalika owner who eyes 
succeeds becomes ea officiothe presiding monk. But 
what ae ae eee ea to be is pogsalika owner and not 
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presiding monk. Moreover, it is accepted as good 
Burmese Buddhist ecclesiastical law and is confirmed — 
by the fourth answer given by the Thatharabaing that 
where religious property has become for whatever 
reason Sanghika property, then the right to appoint — 
the presiding monk belongs, not to any individual, but 
to the Sangha in general. 

In those circumstances we have to consider what 
the position is. The power which was vested in 
Dr. U Nyo and U Ba Nyunt was a special power to make 
the appointment of a poggalika owner to succeed 
U Paduma and nothing else. It is elementary that if a 
power is to be validly exercised both the terms of the 
power must be strictly complied with and the objects 
in whose favour it is exercised must be strictly defined. 
In. my judgment, I am unable ‘to find in the 
accounts which have been given by U Ba Nyunt and 


-Dr. U Nyo a valid exercise of the special and particular 


power which was vested in them. In the first place, 
according to their own accounts, they were not even 
agreed in the matter. If I reject the story of one of 
them and accept the story of the other, then in neither 
case would it, I think, be a strict exercise of their power. 


_ If I accept U Ba Nyunt’s version, then the appointment 


‘was not of a poggalika owner but of a fava kalika 
‘or temporary. incumbent. If I accept the version of 


Dr. U Nyo, then the appointment was not an appoint- 


_ament of a poggalika owner. The power was a “joint” 


power and.upon no footing was it exercised jointly, for 
one made one appointment and the other made another. 
I have come to the conclusion, not without reluctance, 
that I. must hold in this case that the exercise of the 


power was wholly defective. Mr. Chan Htoon who, 


if I may say so, has said everything that can be said on 
pehalf of his clients, has argued with force that even if 
this appointment were to fail as a poggalika appoint- 
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ment it ought to take effect as an appointment of 
presiding monks. But I cannot accept that, because, if 
there be a failure of appointment to poggalika ownership 
in succession to U Paduma, then the kyaumgdike must 
have become Sanghika property and, in that event, as I 
have already pointed out, the appointment of presiding 
monks would rest not with the nominees of U Paduma 
at all but with the Saxghas in general. And that, too, 
is in accordance with the opinion of the Thathanabaing. 

The defendants in this case are in possession of the 
hyaung aud, accordingly, the onus Jay upon the plaintiffs 
of establishing in themselves a title sufficient to displace 


the prima facie right of the defendants by virtue of 


their possession. I ami, for the reasons I ‘have given, 
unable in’ this case to find that the plaintiffs have 
established a title in themselves as poggalika owners or 
otherwise and, accordingly, I am not able to make an 
order for possession of the kyaungdike in their favour 
or for ejecting the defendants. 

The suit, therefore, must fall to be dismissed. No 
order for cosis is asked for. 
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LETTERS PATENT APPEAL. 


Before Sir Ernest H. Goodman’ Roberts, Kt, Chief Justice, 
and Mr. Justice Dunkley. 


MAUNG OHN anD ANOTHER 
v. ; 
MAUNG PO KWE anpD oTHERs.* 


Tratsfer of Property Act, s. 53A—Contract in writing—Writing referring to 
previous oral agrcement—Writing embodying previous oral agreement. 
The mere production of a writing from which can be ascertained matters. 
referring .to a pre-existing oral contract is not sefficient to come within the 
protection of s. 534 of the Transfer of Property Act, The contr 
be in writing, and nota writing merely referring to ». SON me part. 


Prior oral contract: “~~ ns sin 
agate meoramri 
“Phere is a distinction between a writing, which is a reduction inlo wilting 


of an oral agreement, which would fall within the provisions of s. 53A, and a: 
writing in which there is a mere reference to a previous ora] agreement... 


Ma Thet-v. Ma Se Mai, 1.L.R. 13 Ran. 17, distinguished. 

See 10R- S2g siete aires 

Letters Patent Appeal arising out of Special Civil 
Second Appeal No. 117 of 1937 from the judgment: 
of the Assistant District Court of Bassein in Civil 
Appeal No. 65 of 1936 (27th Dec. 1936) reversing 
the. decree of the Township Court of Bassein West 
in Civil Suit No. 57 of 1936 (8th Oct. 1936). 

The document (Exhibit 1) relied upon -by the 


appellants read as follows : 


“SACS an auction sale held by the Court in cecal Case 
No. 199 of 1934 of the Township Court of Bassein West, in 
execution of. the mortgage decree passed in Civil Regular Suit 
No. 172: of 1932. of.the said Court, against Ko Po Sein and his. 
wife. Ma Lay Yauk, cultivators of Ma-nyein- hla-gon, Bassein, the 
decree-holder « N.AS.R.M. Firm has purchased. the mortgaged 
property, together with the revenue receipt (for) holding No. (29) 
for this: -year—1934- 35,.as well as a 3- -posted, 2-roomed,. plank- 
walled, corrugated iron-roofed house standing on the’ said iand, in 
adjustment with the decretal. amount in the above-mentioned 






—_——— 
_ *Letters Patent Appeal No. 5 of 1937 arising out-of Special Civil Second, 
Appeal No. 117 of 1937 of this Court. 
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suit; and as such (the property) belongs {to the said firm), 1938 
According as it has already been agreed to self the said house and yanye Quy 
lard for Rs. 350 outright to Ke Maung Obn, cultivator of te 
Ma-nyein-hla-gon, Bassein, the above-mentioned house andlandare “‘ryw-_. ~ 
‘sold for Rs. 350 on the 3rd Jazan of Nayon, 1297 B.E., correspond- 

ing to the 3rd June, 1935 ; and, having received, in cash, Rs. 300 

out of the said sum (Rs. 350), from Ko Maung Ohn, Ramasami, 

holder of general power of attorney for the above-mentioned 
decrée-holder Firm, writes and gives a receipt (signs) to that 


effect.” 


_ 2H Aug. 1937. Mya Bu Offg. C.J. who heard the 
Special Civil Second Appeal held that Exhibit 1° did 
not satisfy the requirements of s, 53A of the Transfer 
of Property Act and that the reoceupation of the 
house by the appellants (respondents in the second 
appeal} was not on account of any part performance 
of the alleged contract. His Lordship reversed the 
decision of the lower appellate Court in favour of the 
appellants and at their request granted a: certificate for 
a Letters Patent Appeal. In the course of his judgment 
His Lordship said : : 


In the present case the document, exhibit 1, was tendered and 
admilted in evidence on the footing that it was a receipt. It sets 
out the terms necessary to constitute the transfer, but the setting 
out of such terms is referable to the object of describing 
the account in reference ito which Rs. 300 was paid. The 
docuthent itsclf states ““ As ithas already been agreed to sell the 
‘said house and and ”, and does not of itself purport to be the 
contract of sale. A contract of sale is nothing more or less than 
an agreement to sell and section 534 requires such an agreenient 
to be in writing signed by the party whom it is sought to bind, or 
dis agent. An agreement or contract to sell immoveable property ° 
need not be in writing but such oral agreement-or contract does 
) pot satisfy the requirement of the section which lays down 

definitely and advisedly that it is to‘be in writing—I say 
avdvisedly, because, to meet the objection that a mass of perjured 
evidence would be introduced if oral agreements were allowed ta 
be proved, it was enacted that the agreement should. be in . 
wriling. Therefore, to satisfy the requirement of the section, 
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_there must be inter alia an agreement in writing which, under 


article 5 of the Stamp Act, requires payment of a duty. - That .- 
- the document, exhibit 1, was ‘given and given only | aSe a 
receipt is shown by the fact that it was stamped as a receipt and 
not as an agreement. Therefore, in my opinion, the defendants 
have failed in this case to produce an agreement in writing 


- which is “essential to the validity of the defence under. section pee 


of the Transfer of Property Act. 
- The learned advocate for the appellant urges that because the : 


- document sets out the terms necessary to constitute the transfer 


and, consequently, such terms can be ascertained from this. 
document with reasonable certainty, it. satisfies the requirement 
for an agreement in writing, and this contention cannot be upheld . 


' for the reason that if it were So any scrap of paper; from which — 


the terms necessary to constitute the transfer can be ascertained. 
with reasonable certainty, would do w ithout its being ‘a valid 
agreement in writing. A contract or an agreement in writing | 
or a written agreement is a sine-qua- nom. Such written agreement , 
may of course be the embodiment of what has alreidy been’ orally 


agreed upon-and may also refer to: payment by the purchaser _ x 


_-and receipt by the vendor of part of the. purchase ‘money, but it - 


: must essentially be a written agreement. 


AE document bearing much, similarity to evant li in cos En 


ee Case. was brought to the notice of my learned brother ° ‘Dunkley j. 


in Ma Thet v. Ma Se Mai (1). That document ended with the 


. words “I, “Ma Thet, sign this receipt as having. received the 


money ” and was stamped with a one- -anna stamp and the Courts 


“below had admitted that document in -evidenice. - ‘The. learned 


Judge on second appeal pointed out that“ as an. agreement: ‘for sale 


“it is insufficiently stamped, but as it has been ‘admitted in’ 
‘= evidence by both the lower ‘Courts its admissibility cannot: “be- 
questioned: by - me now. uf “Whether that document ‘had: been 
=: admitted: ‘merely asa receipt, or as an agreement, I. am not ina 


“position to say ; but in the case before me exhibit 1 was tendered 


aga receipt and was admitted and treated all along: as a receipt 
cA and nothing more by both the. Courts below. ‘Farther, from its: 
iS ‘wording i itis Clear that the agreement, which i is relied on .as: the. 
es contract, | had. taken place on: a different occision: prior. to the 


‘drawing up of exhibit 1. Ther efore, in the presént case, there 
does not appear to be any. just ground for acting upon this 


document as the contract pleaded in support of the defence in in 


(1) (1934) LL.R. 13 Ran. 17. 
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suit. Nor has exhibit 1 been put forward as an unregistered sale 1938 
deed. In these circumstances, I do not think it will be just and yaune Onw 
fair to the appellants to have the exhibit 1 impounded and v. 
admitied in evidence as an agreement or contract for sale in this oo 
case. be . 
_ The lower appellate Court, however, treated it as a document 
_ which set out an agreement and from which the terms’ necessary 

to constitute the transfer could be ascertained with reasonable 
- certainty, and ‘thus accepted the document as being sufficient to 

satisfy the requirements of section 53A: of the ‘Transfer of . 
Property Act. In my opinion, unless the document, exhibit 1, 

can beheld to be an agreement or contract of sale it will not, by 

the mere fact that from it the terms necessary to constitute the 
. transfer can be ascertained with reasonable certainty, be sufficient 
. to satisty the requirements of the section, as what the section ~ 
requires is not a document ‘frcm which the terms necessary to- 
. constitute the transfer can be ascertained with reasonable certainty 

 buta contract or an agreement i in writing from which such terms 
can’ be so ascertained. 

Furthermore, both the Courts aes have discredited the 

_ eviderice adduced ‘on -behalf of the defendants to show that 
_ on the day of the execution of the document, exhibit 1, Ramasami 

went and delivered possession of the property to Maung Ohn and — 

‘Ma Thein’ Yin. Therefore, the ingredient of the . transferée 
“having taken possession of the property. in part périgemince of. 

the contract has not been established in this case. “| " 

-It.is true that Maung Ohn and Ma Thein Yin have all’ oe : 

been living in the house since some time before the alleged 
payment of Ks. 300-to the ‘Chettyar Firm, but considering the - 
relationship ‘between them and the’ ‘defendants Maung: Po Sein 
’ and Ma Lay Yauk; their residence at the hcuse both before and 
after the ‘alleged payment of Rs. 300 to Ramasami Chettyar, is 


7 tr aceable to their residence there as the members of the family 


- of Maung Po. Sein°and Ma Lay Yauk, and not in their own 
_ right ; and therefore their continuance in residence after the 
. payment of Rs. 300 «annot be traced particularly to taking’ 
possession. in part” "performance ‘of the contract. . Since 
N.AS.R.M. Firm became the purchaser of the property at the 
auction’ sale the defendants. Maung Po Sein and. Ma Lay Yauk 
had-no right to .continue in their residence in the house and 
Raman Chettyar explains that the house had been leased to 
them, and that they were in occupation of the house as his 
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tenants. ‘The probability of the truth of the statement lies in 
the fact that they were allowed to continue in peaceful possession 
of the house all along. Maung Ohn and Ma Thein Yin were 
admittedly living with them all along, and therefore’ their 
continuance in residence in the house must undoubtedly have 
been in pursuance of the right of Maung Po Sein and Ma Lay Yauk 
as tenants of the house. Their continuance in residence, if there 
was no delivery of possession which they attempted to establish 
by evidence in the case, is therefore traceable to their residence 
under Maung Po Sein and Ma Lay Yauk, and not as continuance 
in possession on account of part performance of the contract. 

Under these circumstances, in my- opinion, the defence falls 
to the ground. 

I set aside the judgment and cecree of the lower apelintes 
Court and restore that of the Court of first instance with costs 
throughout. 


A. N. Basu for the Seen. S. 53A of the 
Transfer of Property Act does not require an agreement 
of sale in alegalform. An oralagreement subsequently 
reduced to writing satisfies the provisions of s, 53A, 

{Roperts, C.J. A mere reference 1o an oral 
agreement in a written document does noi satisfy the 
statute. ] 

The purchasers have paid the price and that is 
their act in performance of the contract. The agreement 
is very similar to the one in Ma Thet v. Ma Se Mai (1). 

K.C. Sanyal for the respondents: was not called 
upon. 

ROBERTS, C.J.—In my opinion, this appeal musi be 


dismissed. The respondents .in this case bought the 


property in suit on the 4th of February, 1936, by 

registered deed from the N.A.S.R.M. firm. Prior to 

the date of this sale the N.AS. R.M. firm had agreed 

to sell the property to the appellants, it is‘said, on the _ 

3rd of June, 1935, and the sum of Rs. 300 out of the 

price of Rs, 350 had been: paid. They permitted the 
(@) LLR.13 Ran i7. | 


1938] | RANGOON LAW REPORTS. 


appellants to remain in occupation throughout the 


697 
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period, and the appellants continued in possession of MAONG OuN 
the premises until the first and second respondénts MauNe Po 


brought a suit for possession xelying upon their 
registered deed. 

In defence to this suit the appellants produced a 
document which they described as an agreement, and 
valid under section 53A of the Transfer of Property 
Act, to afford protection to them against the suit 
brought by the respondents for possession. And the 
learned Judge of the High Court who tried this case on 
second appeal, looking at it, has found that it is not an 
agreement within the meaning of section 53A of the 
‘Transfer of Property Act. 

That section says that where any person contracts 
to transfer for consideration any immoveable property 
‘by writing signed by him or on his behalf from which 
the terms necessary to constitute the transfer can be 
ascertained with reasonable certainty, and has satisfied 
certain other requirements, then though the contract 
be unregistered he shall have the protection to which 
I have referred. 

It has been urged upon us that the mere production 


of awriting from which can be ascertained matters. 


referring to a pre-existing oral contract is sufficient to 
come within the protection of the section: but in my 
opinion the section clearly contemplates that the 
contract itself shall be in writing, and not that there 
shall be a writing ‘referring to some part or parts of a 
contract: which may previously have been oral. 

I am not prepared, therefore, to dissent in any way 
from the peat of the learned Judge on second appeal 
in this respect. : 

- But there was a tther question, which was 
whether the: appellants had continued. in possession of 
these properties in part performance of the contract 


- KWeE, 
ROBERTS, 
CJ. 
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and whether they have done some act in furtherance 
of the contract. It is contended that they have. But 
their continuance in possession and the acts which they 
did must, in order to bring their case within the benefit 
of the statute, be exclusively referable to a pre-existing 
contract of sale. In my opinion no kind of ground has 
been shown for supporting such acontention. In fact, 
before the receipt ever came into existence the 
N.A.S.R.M. firm permitted the appellants to remain in 
possession of the property, and although there. is no 
doubt that at some time or another they might have 
objected, I cannot find the “continuance in possession 


_ of the appellants is referable to the contract of sale 


between them and the N.A.S.R.M. firm. One can 
think of many other reasons for continuance in posses- 


sion : one which would readily occur to mind would be 


under a contract of tenancy, but it is not necessary to 


‘ go into these considerations. 


In my opinion, this appeal ought to be \eraissad ¢ 
adv ocate’ s fee three gold mohurs. 


Doueiew J.—I agree. 

A distinction must be drawn between a. writing. 
which isa reduction into writing of a previous oral 
agreement, which would fall within the Pro isions of 





referénce to a previous oral agreement. 

In reference to my own decision in Ma Thetv. Ma 
Se Mai (1) if the second clause of the headnote were 
read alone it would appear to be too broadly stated, 
but if the. whole headnote is read it is clear that the 
reference to a receipt in the second clause means a 
receipt which must be’ construed as an agreement, or, 
what is the same thing, the reduction: in writing of a 
Previous oral agreement. 





(1) (1934) LL.R. 13 Ran, 17. 
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APPELLATE CIVIL. 


Before Mr, Justice Dunkley, 


MA HLA YON AND ANOTHER 1938 
2. Mar, 11. 


MAUNG TUN YIN anp ANOTHER* 


Exectlion—Money-decree—Legal representative of deceased judgment-debtor 
—Legal representative not the debtor—Transfer of decree to legal repre- 
sentative of judgment-debtor—Execution against other judgment-debtors by 
transferec—Civil Procedure Code, O. 21 7. 16, Proviso. 

The legal representative of a deceased judgment-debior does not become 

a judgment-debtor, and especially he is not a judgment-debtor:against whom 

a decree for the payment of money has been passed. Such a legal repre- 

sentative is not a person against whom there is a decree for the payment of 

moncy within the meaning of the second proviso to rule 16 of Order 21 of 
the Civil Procedure Code, and he as transferce of the decree is entitled to 
execute the decrec against the other judgment-debtors. 

| Asia Bibi v. Malik, LL.R.-54 All. 448; Panachand v. Sundrabai, LL.R. 

31 Bom. 308, referred to. 

_ Banarsi Das v. Maharani Kucr, LL.R. 5 All. 27; P.R.M. Abdul Kadir 

Sahib v. Marakkayar, 51 Mad. LJ. 443, distinguished, 


P. kK. Basu (with him G. R. Rajagopaul) for the 
appellants. The first respondent is the assignee of the 
decree passed against the appellant and three others. 
He is the husband of the heir of one of the judgment- 
debtors, and under Buddhist law she acquires an 
interest in the decree. Consequently the respondent 
stands in the position of the legal representative of a 
_ deceased co-judgment-debtor and is also interested in 

the decree as a decree-holder. The decree therefore, 
cannot be executed against the appellant by reason of 
the 2nd provisc to O. 21, r. 16. See P. R. M. Muham- 
mad Abdul Kadir v. Syed. Abdul Kadir (1). A joint 
decree cannot be executed by one of several joint- 
debtors against a co-judgment-debtor, and the decree 





* Civil Second Appeal No, 281 of 1937 from the judgment of the District 


Court of Hanthawaddy in Civil Mise. Appeal No. 4 of 1937. 
(1) Sl M.LJ. 443. 
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in this case is extinguished at least in respect of the 
wife’s share. See Banarsi Das v. Maharani Kuer (1). 
The legal representative is a judgment-debtor in.the 
sense that he has to satisfy the debt out of the property 
which comes into his hands. See ss. 50, 52 and 53 of 
the Civil Procedure Code. The provisions of O. 21, 
r. 16 are salutary, and the remedy of the respondent is 
a suit for contribution where all questions of liability 
can be gone into in detail. 


Hay for the respondent. The decision in P, R. M@. 
Muhammad’s case is distinguishable because it was 
wrongly admitted in that case that the legal represen-. 
tative of the judgment-debtor is a judgment-debtor 
himself. Thereis no decree for the payment of money, 
that is a personal decree, against him, and this is 


sufficient to take the case out of O.21,r.16. See 


Panachand v. Sundarabai (2); Asia Bibi v. Malik Aziz 
Ahmad (3); Laila Bhagun v. Holloway (4). Banarsi 
Das’s case is also distinguishable because that was a 
case of inheritance. 


Basu in reply. What was admitted’ in the Madras- 
case was that there was a decree for the payment of 
money and no more. The decision in Asia Bibi’s case 
is really the converse of this case. 


Dunxcey, J.—This second appeal arises out of 


somewhat complicated facts. The A.R.S.A. Chettyar — 
Firm obtained a decree, in suit No. 45 of 1933 of the - 


Subdivisional Court of Twante, ona promissory note — 
against four persons, Maung Shwe Wa and his wife 
Ma Hila Yon, and Maung Shwe Yaung and his wife ~ 


‘Ma Ywet. All these persons are now dead, except — 
Ma Hia Yon who is the first appellant. Ma Nyi Ma Gy, 


(1) LL.R.5 All. 27, - {3) LL.R.54 All. 448. 
(2) LL.R. 31 Bom, 368. (4) LL.R..11 Cal. 393. 
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the second appellant, is a daughter of Maung Shwe Wa 
and MaHla Yon. Maung Nyo, the second respondent, 
is asonof MaHla Yon. He has taken no active part in 
the proceedings. Maung Tun Yin, the first respondent, 
is the husband of Ma Kyin May, who is the adopted 
daughter of Ma Ywet. The original decree against these 
- four persons was a decree for the payment of money by 
these four persons jointly and severally. On the 5th 
May, 1934, Ma Ywet made a gift of 300 acres of land to 
her daughter, Ma Kyin May. Subsequently Ma Kyin 
May and her husband, Maung Tun Yin, mortgaged part 
of these gifted lands to the A.R.S.A. firm for a sum of 
Rs. 1,500 and then for this sum, flus a further sum of 
Rs. 1,700, the decree obtained in suit No. 45 of 1933 
was transferred by the A.R.S.A. firm to Maung Tun Yin 
alone. Maung Tun Yin was substituted as the decree- 
holder in place of the A.R.S.A. .firm, under the provi- 
sions of Order 21, rule 16, of the Code of Civil Proce- 
dure, and proceeded to execute the decree against the 
two appellants and the second respondent. Objection 
nas been taken by the appellants to this application for 
execution, and, so far as this second appeal is concerned, 
reliance is. placed solely on the second proviso to rule 
16 of Order 21. This is in the following terms : 


; “ Provided also that, where a decree for the payment of money 
against two or more persons has been transferred to one of them, 
it shall not be executed against the others.” 


It'is urged on behalf of the appellants that, although 
the transfer of the decree was taken in the name-of 
Maung Tun Yin only, Ma Kyin May also became 


interested in this decree by reason of the transfer (her 


interest in the decree as joint transferee remaining to- 
be ascertained), and, relying on the judgment in 
Banarsi Das and others v. Maharani Kuer and. 
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another (1), it is urged that, to the extent of Ma Kyin | 
May’s interest in the decres, it cannot be executed by 
reason of the second proviso to rule 16. It is admitted 
on behalf of the-first respondent-that Ma Kyin May is 
to a certain extent interested in the decree, although 
the transfer was taken in the name of her husband 
alone ; but it is contended that the second ere to 
rule 16 has no application in this case. 

The argument on behalf of the appellants is that 
Ma Kyin May is also a judgment-debtor, because she is 
the daughter and heir of the deceased judgment-debtor, 
‘Ma Ywet, and therefore became a judgment-debtor as 
the legal representative of Ma Ywet. The authority 
for the proposition that, when a person is the legal 
representative of a deceased judgment-debtor and at 
the same. time is interested in the decree as decree- 
holder, that person is unable to execute the decree is 
the case of’ P. R. M. Muhaminad Abdul Kadir Sahib 
Marakkayar v. Syed Abdul Kadir Marakkayar (2). 
But, to my mind, this case can be distinguished because, 
as it appears from the judgment (at page 446), it was 
admitted in argument that the legal representative of a 
judgment-debtor is in effect the judgment-debtor him- 
self. This admission was, in my opinion, wrongly 


‘made,-and: is contrary to law, so far as the second 


proviso to rule 16 is concerned, because this proviso is _ 
concerned solely. with a decree for the payment of 
money against two or more persons, and there can be 


_no decree:for the payment of money against the legal . 
‘representative of a deceased judgment-debtor. 


The liability’ of such a legal representative is enacted 
in the provisions of section 50 of the Code of Civil 


Procedure, and all that this section states is that where . 


a judgment- “debtor dies before the decree has been fully 





(1) -(1882) LLR. 5 All, 27. 42) 51, Mad, LJ. 443, - 
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satisfied, the holder of the decree may apply to the 
Court which passed it to execute the same against the 


legal representative of the deceased, and, further, such - 


a legal representative is liable only to the extent of the 
property of the deceased which has come to his hands 
and has not been duly disposed of. The legal repre- 
sentative, therefore, does not become a judgment-debtor 
and certainly not a judgment-debtor against whom a 
decree for the payment of money has been passed. 
‘This is the view which has been taken by the Bombay 
High Court in the case of Paviachand Pomaji Marwadi 
v. Sundrabai kom Thakurji Marwadi (1) and the 
Allahabad High Court in the case of Asia Bibi v. Malik 
Aziz Ahmad (2), with which decisions I respectfully 
agree. 

In my opinion, Ma Kyin May is not a person against 
whom there is a decree for the payment of money, 
within the meaning of the second proviso to rule 16 of 
Order 21 of the Code of Civil Procedure, and, conse- 
quently, I hold that, as the transferees of the decree, 
Maung Tun Yin and Ma Kyin May are entitled to 
execute the decree against the appellants. 

This appeal therefore fails and is dismissed with 
costs, advocate’s fee three gold mohurs. 


(1) (1907) LL.R. 31 Bom. 308. (2) (1931) LL.R, 54 All. 448, 
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LETTERS PATENT APPEAL. 


Before Sir ‘Ernest H. Goodman Roberts, Kt. Chief Justice, 
and Mr, Justice Sharpe. 


THE MUNICIPAL COMMITTEE OF 
MYAUNGMYA 


dv. | 
PAW HAING.* 


Pawnshop license—Grant of license by municipal committee—Contract validly 

_ made—Rule 24, Chap, VI, Burma Municipal Rules, 1934—Rule nol observed’ 

—Rule directory only and net mandatory—Validity of contract—Suit for 
injunction—Burma Municipal Act, ss. 54, 71, 229 (g). ; 

A contract in writing and satisfying the ‘provisions of s. 54. of the Burma 
Municipal Act, by which a municipal committee grants a license to a person to- 
carry on business as a pawnbroker upon the terms and conditions and for the: 
period therein mentioned is valid: and binding upon the committee notwith- 
standing that the provisiens of Rule 24 of Chap. VI of the Burma Municipal 
Rules, 1934, relating to the sales of pawnshop licenses have not been observed. 
The Rule is not mandatory but is merely for the guidance of municipal 
committees notwithstanding the use of the word “shall” therein, 

Nowell v. The Mayor of Worcester, 9 Ex. 457, followed. 

Injection against breach of contract granted by the trial Court and tpheld: 
by the High Court on appeal confirmed. 

Per ROBERTS, 'C.J.—Rule 24 must be deemed to have been made under’ 
s. 229 (g) of the Burma Municipal Act, and not under s. 71 which relates to- 
assessment, Collection, remission or refund of taxes, and accordingly the rule: 
was issued as a matter of guidance only, . 

Per SHARPE, J.—Rule 24 was made éither under s. 71 or under $ 229 (g) of 
the Act. Ifit was made under the former section, it was wlira vires, as it has 
nothing to do with the assessment, collection, remission or refund of any tax. 
If it was made under the latter section, it was directory only and cannot affect 
the validity of a contract duly made by the committee, 


K. C. Bose for the appellant. : The advertisement for 
the auction sale for a pawnshop license did not contain 
the necessary particulars. The bidders did not know 
‘whether they were bidding for the license for. one or 
for three years: No contract arose out of the auction.. 
It was by a subsequent resolution of the Committee. 
embodied ‘in :Exhibit A that the Committee gave the 
license for the year 1936-37. to ‘the respondent. The 





* Letters Patent Appeal No. 2 of 1938 arising out of Special Civil Second. 
Apes No. 273 of 1937 of this Court. 


1938] RANGOON LAW REPORTS. 


subsequent contract for two years was void and not 


birding on the Committee. It was in direct violation . 


of the rules, and the Committee had no power or 
capacity to enter into it. The Commissioner’s sanction 
was necessary to effect the contract and that was never 
obtained. The respondent cannot sue upon the con- 
tract or seek an injunction in respect of it when it was: 
not binding upon the Committee. . See ss. 7, 13, 47, 71, 
229 (g) of the Burma Municipal Act, and the Notifica- 
tion of the Local Government at p. 129 of the Burma 
‘Municipal Manual. Rule 24 of Chapter VI of the 
Burma Municipal Rules, 1934, governs the case and its 
provisions which are mandatory were not observed. 

A contract made by a municipal body in contraven- 
tion of the form or procedure prescribed by law is not 
~ binding. 

Young & Co. v. The Mayor and Corporation of 
Royal Leamington Spa (1); Abaji Modak v. The 
Trimbak Municipality (2); Radha Krishna Das v. 
Municipal Board of Benares (3); M. E. Molla v. Com- 
missioners for the Port of Chittagong (4). 


‘ Rafi for-the réspondent. Rule 24 is not mandatory; 
it is only directory. The Committee has the power to 
decide whether it will grant a license for a period of 
one, two or three years. The rule is only made for the 
guidance of the Committee ; the contract in writing 
which the Committee made with the licensee is binding 
upon it. See Nowel]. v. The Mayor of Worcester (5). 
The remedy of the licensee for the threatened breach 
of the contract is by way of injunction. 


ROBERTS, C.J.—The appellant in this case, Paw 
Haing, brought an action seeking an injunction, under 


(1) 8 App. Cas. 517, 524. “. (3) LLR. 27 Ail, 592. 


(2) L.L.R. 28 Bom. 66. “~ @) LL.R. 54 Cal, 189, 
(5) 9 Ex. 457,00 
50 
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section 54. of the Specific Relief Act, against the 


Municipal Committee of Myaungmya restraining them 
from selling to any other person the licence to conduct 
the business of a certain pawn shop at Myaungmya for 
the years 1937-1938 and: 1938-1939. In the Township 
Court he secured the relief prayed for, but. on appeal 
the District Court set aside the decree; the High 
Court has restored it again, and the defendants in the. 
original action have appealed. — 

The course of conduct between the parties shows 
that there was first of all an advertisement issued on 
the 27th January, 1936, -by the appellants, which stated 


' that licences for carrying on the business of pawn- 


brokers in two shops for one or three years, at the option 
of the Committee, from the Ist of April, 1936, would be - 
disposed of by public auction. We are told that the 
effect. of that advertisement was that when the bidders - 
attended the auction they did not know whether they - 
were bidding for the licence for one or for three years. 
The respondent, however, attended the auction and his. 
was the highest bid, namely, of Rs. 7,310. A report of 
the auction was accordingly sent to the Committee, and. 
at the head of the report are the words, “ FP or the year 
1936-1937." 

The auction had taken plese on. the 10th of February 
1936, and ‘on the 12th of February, 1936, the respondent - 


wrote a letter asking the President and. members. of the 


Myaungmya Municipal “Committee to-allow him to 
retain the licence, which he had purchased for Rs. 7,310 
at the auction fora period ‘of three years. It seems 
clear to me, upon a consideration ‘of what : happened at 
the auction, that: there ‘was no concluded contract 
between the parties arising. from that : the. Committee | 


had not madé up their mind what. they were going to. 


sell, or, even if they had, the respondent had no idea of 
what he was en to buy. However, on the 22nd of 
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February there was a further meeting and a document, 
‘which has come to be known as Exhibit A, was drawn 
up. . It states : 


“Under bye-laws made under section 142 (ec) of the Burma 
Municipal Act, 1898, Mr. Paw Haing of Rangoon is heréby 
licensed by the Municipal Committee of Myaungmya to carry on 
business as a Pawnbroker at Myaungmya, subject to the conditions 


stated on the reverse hereof and prescribed: by the abovemen-— 


tioned bye-laws. 
The license may be cancelled by the committee for breach of 


any one or more of the said conditions. The license will be in 
force until the 31st March 1937 unless previously cancelled.’ e 
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This was signed by the President of the laonicoat’ 


Committee. The terms of payments to be made by 
the licensee were endorsed upon the document. It is 
also signed and witnessed by him, and, in my opinion, 
it constituted a valid contract between the Municipal 
Committee and the respondent by which the latter 
purchased for one year the right to carry on the 
business, 

It appears that after that nothing more ippenea 
until the Iith of June, 1936, when the Committee 
purported to extend the cence already given, fora 


further period of two years. Ii is important to note 


that there was new consideration for the new promise. 
It was in effect a contract for two more years.on terms 
similar fo the preceding contract. And thereupon a 
second document, known as Exhibit B, in the same 

terms was entered into between the parties, stating that 
the licence would be in force until the 34st. of March, 
1939, and stating the new consideration. 

It is now contended that the second contract was 
void and ultra vires the Myaungmya Municipal Comi- 
mittee. And our attention has been drawn to Chapter 

VI of the Burma Municipal Rules, paragraph 24. The 
effect of Rule 24, so far as it concerns the present case, 
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is that when pawn shop licences are sold, they shall be 
sold by public auction, unless the Committee, with the 
sanction of the Commissioner, direct their disposal «by 
sealed tenders, if there is no public auction and no 
disposal by sealed tender, any other proposals made by 


‘the Committee shall be submitted to the Commissioner 


for his-prior sanction, and his order shali determine the 


-period and method of notice of the se and any 


other matter incidental thereto. 
Now, the question which arises is shite neglect 
to do that has rendered the Municipal Committee’s 


-contract void. Itis necessary to examine how these 


rules came to be made. - And it appears that they are 
expressed to be made in exercise of the powers -confer- 
red by various sections of the Burma Municipal Act 


and sundry other statutes. The notification is “Local 


Government (Administrative Department) . Notification 

No. 127, dated the 9th July, 1934. Mr. Bose has taken 

us. through the various sections under which the Local 

Government has power to.make rules. ‘ 
Section 71 of the Act reads : 


“The Local Government may make rules consistent with this 
Act for the assessment, collection and remission or refund of taxes 
leviable under this Act and for preventing evasion of the same. 

_ Such rules may also authorize the committee to dispose in 
accordance with such rules, by way of lease or otherwise of the 


“right to collect any tolls levi iable under section 62, sub-section a ) 
: Division (A), clause (i).” 


‘In passing, it may be noted that those tolls relate: to 
tolls, not exceeding eight annas, on every vehicle; or: 
beast, used in a certain manner, entering the Munici- 
_pality and not liable to taxation under the preceding 


clause. I cannot hold that any rules which are made 


in relation to the sale by the Municipal Committee: ie 
_pawn shop licences:are rules for the assessment, collec= 


tion, remission or refund of taxes leviable under the Act. 


1938] © RANGOON LAW REPORTS. 


Accordingly, turning back to the notification, the 
next section of any Act under which this particular rule 
might be made is clearly section 229 (g) of the Municipal 
Act. That section says that the Local Government may 

-make rules consistent with the Act 


“generally, for the guidance of committees and public officers 
in all matters connected with the carrying out of this Act.” 


In my opinion, this is what they have done in Rule 24 
of Chapter VI: what they have done is to issue a rule 
asa matter of guidance. There is nothing in that rule 
to make it so mandatory that a breach of the rule means 
that any contract entered into in contravention of it is 
void. 
In this connection, we have been referred by 
Mr. Rafi to the case of Nowell v. The Mayor of Worcester 
(1). In that case the plaintiff and the defendants entered 
into a contract without the estimate and report of the 
- surveyor of the defendant Corporation having been 
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_ obtained ; and, to that extent, section 85 of the Public © 


Health Act, 11 and 12 Vic. c. 63, was not observed: 
It. was nevertheless held that when a contract under 
seal was entered into between the Board and a third 
- party for the execution of certain works, such contract 
was valid. Pollock C.B. said : 

ag Now, local boards of health are ‘appointed by the statute, and 
they have power given them by ‘it to-enter into centracts, which 
the: defendants, as constituting such a board, have done ; and the 
question is, whether they are liable upon the contract so made. 
The first objection is, that they ought to have obtained an estimate 


of expense from their surveyor ; but what have the plaintiffs to do. 
with that? It may be incumbent upon the defendants themselves . 


‘to take that - -course, but it is no part of the plaintiff's duty. to 
ascertain that they have done so.: for the plaintiffs have.no means 
of ascertaining the fact. The question; then, upon this part of the 
case is, whether these directions are to be treated as conditions 





" (1) 9 Ex. 457, 
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‘precedent, so as to render a coniract invalid, if they are not | 


complied with ; or whether, according to the modern phrase, they 

are only directory, that is, whether they are such that parties are 

bound to comply with them, and in many cases would be liable to 

an indictment if they do not, but yet do not constitute conditions: 
precedent to the validity of the contract. I am of opinion that: 

these matters are merely directory, and that the plaintiffs were not 

bound to ascertain whether they had been observed ; consequently 

the first objection falls to the ground.” 


Parke B. said : 


_ “ The plea therefore raises the question, whether the directions. 
in the 85th section are formal conditions to the validity of 


obligations by boards of health under the.Act, or whether they are 


only directions to them, with which they are bound to comply, 
under the penalty, in case of non-compliance, of being deprived of 


‘all remedy of reimbursement against their constituents. I am 


clearly of opinion that these matters are not conditions precedent, 
but that they are what are called in ordinary language 
‘ directory.’ ” 


In my opinion, these observations apply equally ‘to: 


‘the present appeal, because of the express words.. of 


section 299 (g) of the Municipal Act, under,which this 
rule was made which shows that it was made generally, 
for the guidance of committees and public officers in. 
all matters connected with the carrying out of the Act : 
and that means that it has a directory. and not a 
mandatory significance. 

In my opinion, therefore, the second contract which 
was entered’ into between the Municipal Committee of 
Myaungmya and the respondent was a valid contract, 
although the Municipal Committee had not complied: 


with the directions in the rules, and if there. has been a. 
_ breach ofthat contract the respondent is entitled to. 


relief.” . The. grant - ofan injunction is a discretionary 
matter, and both the Township Judge and the learned: 


‘Judge of the High Court who dealt with the matter on 
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second appeal considered that the case was one for an. 
injunction. And, speaking for myself, I am not 
prepared to interfere with that decision. 

Accordingly, in my opinion, this appeal should be 
. dismissed, with costs, advecate’s fee twenty gold 
mohburs, 


SHarPE, J.—We have been told by the advocates that 
this is an important case ; doubtless that is so. I will 
therefore give my reasons for agreeing with the 
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conclusions at which my Lord the Chief Justice has © 


arrived, . 

Inthe month of February, 1936, there was what was 
called an auction of the Myaungmya Pawn Shop. My 
Lord has referred to what took place at that auction, 
and the surrounding circumstances of that auction, and 
I need not repeat them. 

Section 54 of the Burma Municipal Act says : 


“When a contract made by or on behalf of the committee 
exceeds in value or amount one hundred rupees, it shall be in 
writing and signed by the president or vice-president and at least 

~ one other member of the committee.” 


The respondent before us, who was the plaintiff in 
the original Court, rests his case {as indeed he must, in 
view of the section to which I have just referred), upon 
two writings which have become known as Exhibits A 
and B in this case. One is dated the 22nd of February 
1936, and the other the 26th of June 1936. 

To my mind it is unnecessary to consider the legal 


effect of what.took place before those documents came . 


into being and were signed, as they were signed, by 
both the parties, and I do not propose to go into those 


details preliminary to the signing of those two | 


documents: Tae . 
There is really no dispute about the first of them, 


which granted the respondent the right to carry on 
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Genre as a pawn-broker at Myaungmya for one year 
from the Ist of April, 1936. It is the second document 
which causes all the trouble in this case. 

On the face of it, by this document the appellants 
sold to the respondent the right to carry on the 
business of a pawn-broker in Myaungmya for two years 
from the Ist of April, 1937 : that is what the plaintiff 
alleged in his Plaint, and he pleaded that the defendants 
threatened to re-sell the right to the Myaungmya pawn 
shop for those two years ; and, in those circumstances, 
he claimed an injunction restraining the appellants from 
so reselling that right. 

The appellants’ whole defence can be found in 
paragraph 5 of their Written Statement, wherein they 
submitted that this second contract “was ultra vires 


and. without jurisdiction ” and that they “had no power 


to extend or grant lease” for those two years. That 
was reiterated in paragraph 10 of their Written State- 
ment, wherein, after repeating that the license was 
invalid and ultra vires as far as those two years were 
concerned, they also alleged that neither the plaintiff 
nor any one else acquired any interest by the license 
and that they were eared within their legal rights in 


re-selling it. 
The whole of their -case rests upon a certain rule 


made by the Local Government, as itthen was. Before 


examining that rule, I. will ‘say this : it appears to me 


. that the only point in this case is, was it within. their 
power to make- this contract of the aot of June, 


1936? 


Now, Rule 24 of Chapter vi of the ae Municipal 


Rules is the rule relied upon by the appellants. ‘That 


is‘one of many. rules made by the then Local Govern-— 


ment in pursuance, it is said, of certain powers vested. 


in them by statute: and the heading of those rules © 
recites that they are made in exercise of the powers _ 


1938] RANGOON LAW REPORTS. 


conferred by a number of sections of three different 
Acts, the most important of which is the Burma 
Municipal Act, 1898. 

Turning to the sections referred to in that recital, it 
appears that the Local Government had undoubtedly 
power to make certain rules which would have the 
force of Jaw: other sections, notably section 229 (g), 


gave them the power to make rules generally for the 


guidance of committees and public officers in all matters 
connected with the carrying out of that Act. So that, 
it is clear, I think, that the rules which could be made 
by the Local Government: under the powers given to 
them fall into two distinct categories, each with a 
different effect from the other. 

- Unfortunately, as it turns out, the Local Government 
did not say which of the rules they were making under 
one section and which under the other, and it has now 
fallen upon us to say whether rule 24 of Chapter VI was 
made under section 71, or r whether it was made under 
section 229, 

It is a little difficult to know precisely under which 
section it was made. If it was made under section 71, 
it seems to me that the Local Government had no 


-_power to make the rule, because section: 71 empowered. 


them to make rules “ for the assessment, collection and 
_. remission or refund of taxes.” This particular rule 
_ being incorporated amongst the rules headed “ Chapter 
VI—Taxation ” somewhat leads one to suppose that this 


_ rule was made under. section 71, and I am inclined to 


think that it was, and that it was, therefore, beyond the 
'-power of the Local Government to make this rule, 


because the rule has nothing ‘to do with the assessment, 


collection, remission or refund of any tax. 


But, assuming that I am wrong and that it was made _ 


under section 229 (those are the only two sections under 
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was, in my judgment, merely a sale for the guidance of 
the Committee. % 

I need not repeat the passages which my Lord: has>- 
read from the case of Nowell v.. The Mayor of 
Worcester (1), a case which seems to ae to be directly 
in point. The words of section 85 of the then Public 


_Health Act in England were that “ the local board shall 


obtain from the surveyor an estimate ”, and so on ; the 
word used is “shall”, as in Rule 24. Yet in that case 


the conclusion reached by, if I may say so, a very strong 


Court, was.that that section was merely directory ; and 
I think that that is all that’can be said about the present 
Rule 24, on which the appellants rely in this case. 

In my view, the rule was either under section 71 
and. beyond the powers of the Local Government to 


‘make, or, if I am wrong in that, at least it-was only 
‘directory, and it could not in any way interfere with the 
right acquired by third persons under any contract 


entered into by them with the appellants, even though 
the appellants had entered into it otherwise than in 
accordance with the-directions given in the rules. 

The contract between the parties must, in my 
judgment, stand. The appellants cannot escape from 
the liability into which they entered when they executed 
the contract, exhibit B, of the 26th of June, 1936. 

As far as the relief prayed for is concerned, it 
appears to me that the learned Township Judge, who 


originally granted this injunction, appreciated allthose 


factors. which ought to be taken into account in such a 
case as this : he considered them, and jt is impossible 


.to say either that the injunction so granted by him, and 


restored by Mackney J. on appeal, was not the proper 
relief or that the respondent was not entitled to it. 
I, therefore, agree with my Lord: the Chief Justice 
in dismissing this appeal. © 
(1) 9 Ex. 457, 
G.B.C.P.0.—No, 49, H.C.R., 5-12-38—1,750 
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adjudication the banker is handed back his breperty: 
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on the bank or in the stream regularly for hire by the public or by 
anybody who chooses to employ him to cross the tiver.or:convey 
goods across the river. .Rule 4A made under s. 12 of the Burma 
Ferries Act is wlfra vires, The rule as required by s..12 must-be 


consistent with the: Act ‘but the rule as framed contravenes, the - 


Provisions of s..15 of the Act. : 
Sawe, PHONE v. TRE SEMAN, DISTRICT Counci, Mereur 


BurMA HIRED. Motor VEHICLES RULES 





BuRMA Lanp AND REVENUE ACT, ss. 44, 46, 55 (k) AND > (a, 56 a 
BuRMA MuniciPat., ACT, ss. 54,71, 229° {(e) oe i fs és 
. RULES, Cu. VI. RULE 24: Be a eae 

> 8. 62 oes s ees : on oe 


“BURMAN Law.”.-CIVIL PROCEDURE CODE «2.0 oa ss 
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Burmese Bupprisr EeocrusiasricAL Law—Poggalika owner of 
kyaungdike—A p foil ment of successor—Power given to kyaungtaga 
lo appoint successor—-Failure to appoint—Kyaungdike vesting in 
Sangha—Limifcd ownership of poggalika owner—Appointment by 
appointor—“ Transfer" of property—Transfer not a_ gift— 
Registered iustiuntent uniuecessary— Voluntarily "—Transfer of 
Property Act, ss.5, 122, 123. According to the opinion of the 
Shathauabaing, the poggalika owner of a kyausgdike has a right 
to Surrender tothe donor of the kyaungdike the power to appoint 
on his death his foggalika successor to the kyarngdike, If the 
original fosgalika owner has not either himself appointed his 
successor or conferred the right to appoint a successor on a third 
parly, the kyauugdike on his death vests in the Sangha. 
Pogsaliha ownership confers upon the owner an interest in the 
property carrying with it a certain degree of beneficial enjoyment 
during his Hfc-lime but if falls short of the interest of a full 
benclicial owner. U Alaéitsa v. Ma San Me, 1L.R.7 Ran. 647 ; 
U Paudawiny. UG Saudima, \.U.R.2 Ran. 131; U Zayauta v. 
U Naget, 9 UR. 258, referred to. The transmission of a 
kyaungettie effected by ihe appointment of a successor by 2 
kyauutaga wiay be a transfer’ ’ within s.5 of the Transfer of - 
Property Act. Butitis not a “ gift” within ss, 122 and 123 of the 
Act and docs iy TeQHuire & registered instrument. The word 
“voluntarily ins, 122 denotes the exercise of an unfettered free- 
will, An apatites 3 in the case of a kyaungdike has ex hypothest 
no choice bul to appoint without consideration and by way of gift 
and such. appointment is accordingly not ‘“ voluntary ” in- ‘the 
sense in which that word is used in s..122 of the Transfer of 
Property Act. Art Uniow Loudon v. Overscers of the Savoy, 
(1894) 2 Q.B. 669 ; Atiorney-General v. Ellis, (1895) Z Q.B. 466; 
Churchwardens of the Poor’ v. Shaw; 10 Q:B, 869; fn re 
Wilkinson, (4920) 1 Ch, 842, referred to. ane 


U.Pniva 7. U ARESEINNA tt pes os 678 


BUEMESE Custos ANY LAWe=Dascrtion of husband by wife—Automatic 
dissolution af imavriage- Wife's: share it Vnapazon propesfy— 
Deserlion foliviwcd by: aduttery—No forfeiture of rights without 
suit for diverct—Hushaid entilled lo whole property only on decree 
on ground of adultery in suit fox di vorce—Husbat ad’s ows decisios 
aslo wife's fanll-—Clais of deceased husbaitd’s heirs ow proof of wife's 
nisconduel—-Divorce, @ personal action of husband. According to 
Burmese customary Jaw, when a woman deserts her husband the 
marriage hecomes ‘automatically dissolved ai the end of one year 
affer dusertion, but she does not thereby forfeit ali her right in the 
joint property of the marriage even if adultery is alleged against 
her. Vhe joint property must be divided on the footing that the 
marriave had become dissolved by desertion, asd the share of the 
deserting wife therein is one half. in 2. pr operly constituted 
sige = divorce ere the cause of action* dultery “ofthe... 

Succ list ng the adultery, has a 

vhole o of. the 








ca 
wile has. se an ees of 2 grave matrimonial fault and exfotts 
the consequence of that alleged fault. Stili less. where a husband 
has-takein no steps in his life-time to assert his rights in a Court of 
‘faw, can. his heirs. be allowed after his death to make a claim 
before:a- Court te the whole of the joint property by bringing - 
evidence of the wife’s misconduct during her husband’s life-time. 
Burmese eerie nary law recognises that nes is essentially a 
personal action. Maung Via Maung v, Ma So, (1897-1901) 2 U.B.R. 
34, ao ied. and approyed, Ma Me Hie ¥. Maung Po Thon, 
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LL.R.7 Ran. 98; Ma Nyun v. Maung San Thein, E.L.R. 5 Ran. 
537; Maung Po Nyun’ v Ma Saw Tin, 1.L.R. 5 Ran, 841, followed. 
Ma Kin ¥. Maung Po Sin, LL.R. 6 Ran. 1, dissented from. 


Maung Tok v. Ma Kin, (1892-96) 2 U.B.R. 116; S.AS, Chettyar ~ 


Firm v. U Maung Gyi, .L.R.14 Ran. 329, overruled. 
Ma Duw Mar v, Maune SAn Ton ... ae es 


BURMESE CUSTOMARY LAW—Keittima adoption—Residence of adopted 
child with adoptive parents—Residence not essential for adoption 


—Adoption of minor child of tender years—Lack of evidence of 


fact of adoplion—Evidence of residence to prove adoption. Among. 
Burman Buddhists. an adopted child usually resides with the 
adoptive parents, but that is. not essential for a valid adoption.. 

- Ma Muv.U Nyun, 1.L.R. 12 Ran. 634, referred to. On the other 
hand in case of minor children of tender years, where other 
evidence of adoption is lacking, the actual taking of the child by 
the adoptive parent into his or her home’ is almost essential 
for proving adoption. Conditions of a keiltima adoption stated. 
Ma Than Nyunv. Daw Shwe Thit, 1.L.R. 14 Ran. 557: Ma Than 
Than v. Ma Pwa Thit, 1.L.R. 1 Ran. 451; Ma Ywet v. Ma Me, 36 
J.A. 192, referred to, 





U Ba TuHaune v. Daw U uae aes st 

BUS PLYING WITHOUT LICENCE, CHILD OWNER aes 
BUSINESS COMPRISING AGRICULTURAL AND OTHER INCOME aes 
PROFITABLE ON PREMISES MUNICIPAL ASSESSMENT = 
PROFITS OR GAINS OF, INCOME-TAX ee = 
CATTLE GRAZING IN JUNGLE. OWNER’S Possession. THEFT aes 
CAUSES OF ACTION, MISJOINDER ... eae ase Are sea 
CAUSE OF ACTION. MoRTGAGE CLAIM, PERSONAL, CLAIM se 


ON NEGLIGENCE ese 


CHANCE OF RECEIVING GRATUITY BY EMPLOYEE—Employer's discretion 
—Trausfer of the chance—Spes successionis—“ Possibility of a like 
nature” not ejusdem generis with expectation of succession— 
Municipal employce—Transfer of expected gratuity from Corpora- 
tion—Insolvency of employee—Assignmen of book-debts—City of 
Rangoon Municipal Act, s. 239 wi) (1) ; Sch. I, Chap. XIV, Rules. 
3, 4, 9—Tranusfer of Property Act, s. 6 (a).. Section 6 {a) of the 
Transfer of Property Act forbids not only the transfer of mere 

- possibilities dependent on the hope of succession to the estate or 
part of an estate of a deceased (person but also of all possibilities 
of a like nature. The words. “-possibility:of a like nature ” are 
not ejusdem generis with the expectation ‘of succession but refer to 
a similar kind of possibility. Itis not. the circumstances in which: 
the chance arises which sanction or forbid its transfer, but the 
inherent qualities of the chance ‘itself.’ Under Rules 3, 4 and 9 of 
Chap. XIV of Sch. I, made under ’s.. 239 (vi} (Z) of the City of 
Rangoon Municipal Act, the Corporation has an absolute discretion 
to grant an employee a gratuity on ‘his:retirement, .and in the 
event of his death before retirement. to pay, in its Cisco the 
gratuity or any lesser sum ‘to:-any* .of.the dependents 6 
employee. A “class A employee” of the: Municipal Corporation 
of Rangoon, after a recommendation bythe Finance Committee 
to the Corporation to grant him a gratuity.of a certain sum on his 
retirement, which was due some time later, purported to transfer 
on the 29th May 1935 all his Tights i in the gratuity to one of his 
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creditors as security. On the 4th June 1935 the Corporation 
sanctioned the recommendation of its Finance Committee. On 
the 9th April 1936 the employee was adjudicated insolvent. The 
assignment to the creditor was challenged. Held, that the 
expected gratuity was a mere spés within s. 6 .{a) .of the Transfer 
of Property Act, and its assignment was void as against the 
general body of creditors, Aumanchi v. Sanyasi, 48 M.LJ. 598 ; 

Balinukand v. Tula Ram, 1.L.R. 50 All. 394; Puncha Thakur v. 
Bindeswari, 1.1..R. 43 Cal.28 ; Sukh Lal v. Bishambhar, 1. LR. 39 
All, 196, referred to. Ma Yait v. Official Assignee, 1L-R. 8 Ran. 
8, distinguished. This hope of a gratuity is different from a 
tradesman's. book-debts -which are a necessary incident of every 
business which is conducted on a-credit basis, and a mortgage of 
future book-debts operates as an equitable assignment which 
fastens on the property when it comes into existence. Baldeo v. 
Miller, UL.R. 31 Cal. 667; Collyer v. Isaacs, 19 Ch.D: 342; 
Holroyd vy. Marshall, 10 H.L. 91 ; Low v, Singha, 1.L.R. 59 Cal. 
1372 ; Misvi Lat v. Mozhar Hossain, 1.L.R. 13 Cal. 262 ; Tailby v. 
The Official Reccizer, 13. A.C. 523, referred to. 


SoLomon v. Tt OvviciaAL ASsIGNEE 





CHANGE IN CHILD’S CIRCUMSTANCES, MAINTENANCE... dee 
OF PROCEDURAL LAW DURING LITIGATION 
CHARACTER, DEFECT OF IN ADVOCATE se 5 wes és 


CHARGE ON BOOK DEBTS. NOTICE TO DEBTORS. INSOLVENCY 
ON MINOR’S TROPERTY CREATED BY GUARDIAN-AD-LITEM ..- 








CHARGING A PERSON FALSELY OF OFFENCE... er eaen la 
CHETTYAR BANKERS. MONEYS DEPOSITED ON CURRENT ACCOUNT: oe 
CuiLp’s Koop, CLoTHING AND EDUCATION. . MAINTENANCE ate 
CHILD MARRIAGE RESTRAINT ACT, 88.5,9 a ee 

, RESIDENCE WITH ADOPTIVE PARENTS AS EVIDENCE , a85 


CHILD UNDER SEVEN AS REGISTERED OWNER OF MOTOR VEHICLE— 
Plying bus for hire without licence—Exemption from criminal 
liability—Immunity not confined to Offences under the Penal Code— 
Offence under special or local law- Burma Hired Motor Vehicles 
‘Rules—Peual Code, ss. 40,82. Thereis no provision of law .in 
Burma against children, however ‘young, being registered ownérs 
of motor vehicles, even of hired motor vehicles, Buta child under 
-7 who is-the registered owner:of a hired motor vehicle cannot 
be convicted of the offence of plying a bus for hire without a 
“licence. The immunity of children under-seven years -of age 
from criminal liability is not confined to offences under the 
Penal Code only, but extends to offences under any special or local 
law, unless a particular Act has special provisions to. the contrary. 
_.8. 40 of the Penal Code governs s, 82 of that Code. S. 82 is in 
‘Chapter IV of the Penal Code ands. 40 says that in Chapter IV 


of the Code the -word “ offence” .denotes a thing punishable - 


under this Code, or under any special or — law. 
THE Kine v, Ba Ba SEIN ... eels ose one 


‘ Cum si. CUSTOMARY. LAW. ‘Wipow’s RIGHT TO LETTERS OF ADMINIS- ni 


“TRATION — see ose ise ee eae 


~ -CHOSES IN Selon, Riedie oF eyes oes e. 


“Cinema BUILDING. ASSESSMENT ... nos ss — 
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CITATIONS, NON-ISSUE OF. REVOCATION OF PROBATE... 


City oF RANGOON Municipat Acr, s. 13 (2). RULES 6, 6A, CH. x 
Sc. I 


» SS, 80 (2), 91 (3) be 


: j Se Neal SoH. 1,,CH. XIV, _ 
RULES3,4,9 a. bee, a - 


























CrviL Court's ic Enoricatr OF OCCUPIER OF Seas 
AND oes ase sa soe 
—— ORDER FOR FILING INCOME-TAX RETURNS ase 
CiviL PROCEDURE CODE, Ss. 2 (2), 47; O. 21, R. 29 Pee ooo 
SS, 2 (5) AND (6), 44A ; O. 21, RR.10,11... 
88, 2: (5), 10 sae ooo zie 
, 8.44, AMENDMENT ... ses Sea; | 
, 88. 47,144 + ae ae ose 
, 8.73; 0.38, R11 ... - aes mas 
9 B02 . wes ste a tess a 
8. 109 (a) ose ‘ see owe 
, S. 149, O, 33, RR, 2 (Z), 4 sea 
, O1,R.3;0.2,R.6 ... west sé 
, O.1,R.3; O. 41, RR. 20,33. Pa 
> O. 6, R. 17 Faces ean taro 
, O.11,R,14 | ove ose oes 
» O. 21, R.2 ; fe ase a 
» O. 21, R. 16, PROVISO * ets ase 
, 0.23, R. 1(2), (a) anv (dt) a i 
. 33, RR. 2, 4,5 oe Ses ose 
, O. 34, R. 3 (4) ae ae 
»0.40,R:1 a oes 
, 0. 44, RR. 1 AND 2... aE ‘nies 
CLAIM ON pape NOTE AND MORTGAGE, AMENDMENT OF 
PLEADINGS =... sas oc as Hs 


CLEAR - WORDS NECESSARY FOR RETROSPECTIVE EFFECT OF STATUTE oe 


Co-ACcusED, UsE OF. CONFESSION AGAINST : 
COLLATERAL ORAL AGREEMENT IN DEFEASANCE OF CONTRACT ase 


COLLECTOR'S. REFUSAL TO REFER TO CourT. LAND ACQUISITION, 
REVISION © ase sae Sees ace aoe 
COLLUSION. BETWEEN ACCOMPLICES APs caes ‘ aise see, 
CoMMENCEMENT AND CONCLUSION OF INQUIRY a eee ae 
ComnissiONER EFFECTING PARTITION. STAMP DUTY oe Sie 
- , WOREMEN's COMPENSATION. ‘No; POWER TO ISSUE 
COMMISSION FOR EVIDENCE sae tes ae ae 


CoMMITTAL OF: CROWN SERVANTS TO SESSIONS. Siideraxters DUTY 
COMPARATIVE METHOD. ASSESSMENT a we oe 


+ 586, 611 
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COMPENSATION—False and frivolous accusation—Calling upon com- 
plainant to show causc—Cause to be recorded and considered— 
Criminal Procedure Code, s, 250—Strict conpliance with provisions 
—Fundamental rule of criminal law, Unless and until the 
directory provisions of s. 250 of the Criminal Procedure Code are 
complied with a magistrate has no power to order payment of 
compensation, If the mayistrate is of opinion that the accusation 
is false and either frivolous or vexatious, he may in his order of 
discharge or acquittal of the accused call upon the complainant, or 
the person on whose information the accusation was made, to 
show cause why he should not pay compensation. The magis- 
trate shall record and consider any cause which the complainant 
may show and having considered that cause he may for reasons 
to be recorded, if he is still satisfied that the accusation is false 
and either frivolous or vexatious, direct compensation to.be paid. 
The virtual effect-of an order for compensation is that it amounts 
to asummary conviction of the complainant, and it is a funda- 
mental rule of criminal law that no person shall be convicted with- 
out being given an opportunity of meeting the charge framed 
against him. Saleh v. Emperor, 33 Cr. L.J, 644, referred to. 


Ma.E Myaine v, THE Kine es ve 
“ COMPENSATION ,” Linrration Act, ScH, I, ART. 116 eee re 


. CoMPLAINT-—~Keporl by a Police Officer-—Non-cognizable offence—Report 
under orders of magistrate—Report without instructions from 
magistrate—Child Marriage Restraint Act, ss. 5, 9—Anonymous 


petition—Police Officer asked by Magistrate to investigate case—- . 


Proccedings.commenced on a letter from Police Officer—lIllegality 
of procecdings-—Criminal Procedure Code, ss, 4(k), 157. When a 
Police Officer investigates a non-cognizable case under the orders 
of a magistrate, . the report which, he makes at the end of his 
investigation is of the same nature as a report made under s. 157 
of the Criminal Procedure Code, and such a report being a Police 
Report is not a complaint within s. 4 (/:) of the Code, though if a 
Police Officer, acting without instructions from a magistrate r reports 
-@ fon-cognizable offence to a magistrate with a view to the 
magistrate’ taking action, this is a complaint. King-Emperor v. 
Sada, LL.R. 26 Bom. 150, referred to. An offence under s. 5 of 
‘the Child Marriage Restraint Act is not cognizable. An anony- 
mois ‘petition stating that an offence under the Child Marriage 


Restraint Act'was about to take place is nota complaint nor is a - 


letter, written by a Police Officer to.the District Magistrate who 


had forwarded the petition to him for inquiry a oe complaint.” ° 


: Proceedings: initiated by the magistrate regarding the. letter as a 
complaint are: -bad by. virtue of s. 9 of the Child Manisa Restraint 
Act. 


JaGnr 











ie ewes ase i see has 
HOW CAUSE, CALLING UPON... COMPENSATION . ©... 
SEDENT TO-ATTACHING..OF CONTRACTUAL OBLIGATION 
SMISEE PREVENTING PERFORMANCE OF CONTRACT tn, 
CONFESSION. OF A 0-ACCUSED Se 


“CONFESSION 0} co-accusrp—Use adatnd other te eseet eis 
: Jession, careful weighing. o of—Confession. as. corroboration... of 
‘approvér’s statemenft—* Tainted evidence.”’—Evidence Act,. s. 30. 
S. 30 of the:-Evidence Act provides that the. Court may take the 
confession of a.co-accused person into consideration against ‘the 
other co-accused, that is to say, that the Court can only treat a 


COMPLAINANT 3 
CONDITION” PR 
Conpucr oF P. 
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confession as lending assurance to other evidence against. a 
co-accused. Emperor v. Lali Mohan Chuckerbutty, LL.R. 38-Cal. 
559, referred.to. In.each case it has to be considered whether tie 
confession of an accused person is a true one or whether there 
are any circumstances. which suggest that it is false, or. that some 
of the statements made therein are false. A confession may be 
used for corroborating the.statements of an approver. Meaning 
of “tainted evidence” discussed. Aung Hla v. .King-Emperor, 
. LL.R. 9. Ran. 404 ; Aung Pe v ‘King-Emperor, (1937) Ran. 110, 
. referred to. 


“MAUNG ‘MYA v. THE Kine ses oes ; 
‘CORPORATION OF RANGOON. COUNCILLOR’S RIGHTS AND REMEDIES .... 
CORROBORATION OF 4 PERSON’S TESTIMONY. ACCOMPLICES’ EVIDENCE 
Costs AGAINST MORTGAGOR. PERSONAL REMEDY aie Ae cases 
MORE PLAINTIFFS THAN: ONE see eee. » 
‘COURT'S AGENT. RECEIVER MAKING CONTRACTS & Ae 





-COURT FEE—Appeal against order of yestifution of Srderiy id 


valorem court fee—Financial Department Notification. No. 41, d. 
19th Sep. 192I—Civil Procedure Code, ss.47, 144. An appeal from 
an order of restitution passed under s. 144 of the Civil Procedure 
Code does not come within the exemption given by Financial 
’ Departinent Notification 'No. 41 d. 19th September 1921, and must be 
stamped ad valorem. S.144 is quite distinct from s. 47 of the Civil 


Procedure Code. Maung Hla Maung v.Ma Hnin Dauk, LL.R.8 


Ran. 271, approved. Bazjnath Dasv.Balmakund, LL.R. 47 All. 98, 
followed. AM.KC.T. Chettiar v. Auniamalai, I. L.R. 11 Ran. 275, 
distinguished. A.VI.L.N. Firm v. Daw Min Baw, Civ. 2nd Ap. 
No. 316 of 1935, H.C. Ran. (order) ; Madan Molian Dey v. Nogendra 
Nath Dey, 21 C. WN: 544 ;Sital Prasad v.J. agdeo, 1.L.R.4 Pat.294, 
dissented from, 


Ma Htwe v. U Toxe ae ay 
‘Court Frees Act, Scu. I, art. 1, Scu. II, arts. 1, 11, 17 (vi) 


*«COURT-FEES—Order refusing or granting letters of administration — 
Appeal from order to the High Court—Court-fee on memorandum 
of appeal—Subject matter of letters or probate—Memorandum, 
application or petition—Order. not.a decree—Right of appeal— 
Burma Succession Act, s.-299—Court Fees Act, art. 1, Sch. I, arts. 
1, 11,17 (vi), Sch. II, ‘The court-fee. payable on a memorandum 
of appeal presented to'the. High:Court.from an order of the 
District Court refusing* or. “granting letters of administration: or 
‘probate of a will is Rs. 2 ‘under art:.11,:Sch. II of the Court Fees 
Act. :‘The subject matter in dispute: in a proceeding for either 


‘Jetters of administration or probate:of willis the right to represent ~ 


the estate of the deceased. No ‘money value can be placed on 
‘it and so art. 1, Sch. I ofthe Courl Fees Act doesnot apply, and 
moreover fees are chargeable on-thé:estate on grant of letters or 
“probate. A memorandum of appeal is different from an appli- 
cation or petition and so art. 1 of Sch ‘IT cannot apply. . An order 
granting or refusing letters or: -probate i is appealable not because 


it has. the force of a decree, so ‘as‘to make art. 17 (vi). of Sch. IL ° 


applicable, but because there isa special provision, viz., s. 299 of 
the Burma Succession Act, which confers the risht of appeal. Eva 
* Mount stephens v. Orine, LLB: 35 All. 448; Lec v. H ardy,9 W.N., 
H.C, Cases, N.W.P. 27; Rearisice v. Mathia s, 21 M.LJ. 481, 
-dissented f:om. : age 


SUBHAN KHAN v. Monamen Eusoor axe * 98% 
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PAGE 

COURT-FEES, PAYMENT BY PAUPER ON PLAINT ie ee 629 
COURT OF LAST RESORT. NEW QUESTION OF LAW RAISED aes 256 
CouRT's POWER TO REMOVE RECEIVER Aa an een 586 
CREDITOR’S AGREEMENT WITH INSOLVENT. PuBLIC PoLicy dee 19 
TENDER OF PROOF IN INSOLVENCY NOT A‘ DEMAND” 468 


CRIMINAL BREACH OF TRUST—Dutly of .mployee to collect moneys in a 
foreign country—Remittance to and accounting at firm's place of 
business—Failure of empoyee to account and remit—Place of 
offence—Place where offence triable—Penal Code, s. 405—Criminal 
Procedure Code, s. 181 (2). The accused, an employee of the 
complainant at Akyab, was sent to Cochin, there to receive 
consignments of rice shipped by the complainant’s firm from 
Rangoon and Akyab and to sell the rice. The accused was to submit 
accounts and pay the net cash balance. resulting from the sales to 
the complainant's firm at Akyab Instead of doing so the accused 
went away to his native country from Cochin without returning 
to Akyab to account for and pay in the moneys which came into 
his hands in the business at Cochin. The complainant filed a 
complaint for criminal breach of trust against the accused before 
a magistrate at Akyab. Held, that the magistrate at Akyab had no 
jurisdiction (o try the offence, as it was not committed in Akyab. 
Although a person may have to account for money, it is not the 
failure to account, but the misuse of the money for dishonest 
purposes, which constitutes the offence. The money was not 
received or retained by the accused at Akyab. Further the failure 
by the accused to remit or bring the money occurs at the placé 

’ where the accused is, and nct in the place where the money is to 
be sent or brought. Emperor v. Mohru Lal, 1.L.R. 58 All. 644, 
dissented from. en ; 


KHIMJEE Vv. TOKERSEY wwe oe on 1 


CRIMINAL LIABILITY, CHILD OWNER OF MOTOR BUS aes ass 227 
CONFIDENTIAL CHARACTER OF INCOME-T4X RETURNS ies ene 243 
CONFLICT OF ORAL EVIDENCE. APPELLATE COURT'S FUNCTION... 52 
CONSENT OF TRUE OWNER.‘ BOOK-DEBTS. INSOLVENCY... =... 480 
CONSIDERATION FOR DISPENSATION OF PERFORMANCE OF CONTRACT ... 660 
CoNTINUANCE oF GOVERNMENT - NOTIFICATION see we 463 


ContTRAct—Dispeusation or remission by promisee of performance— 
Agreement and consideration for dispensation unnecessary— 
Reciprocal. promises—Conduct.. of promisee preventing promisor 
performing—Contract Ad, ss. 51,63. Under s 63 of the Contract 
Act a dispensation or.a remission by a promisee of the performance . 
of the whole or any part-of apromise made tohim does not require 
to be supported by consideration, and there neednot be a -proposal 
of the dispensation or remission which is accepted. Hence a 
promisor is entitled to take advantage of “the remission by the 
promisee of part performance of the contract to which he is a 
party although he himself is not a party to the agreement in which 
the remission is given. Chutna’Malv. Mool Chand, 55-1.A, 154, 
‘referred to. .Maung Pu v.. Maung Po Thant, 1.L.R. 6 Ran. 191, 

-overruled.. Where a creditor refuses to carry out his part of the 
agreement and by his conduct prevents his debtor from carrying 
out his part of the agreement by the stipulated date, he cannot te 
permitted to say that the debtor has.commitied a breach of the 
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PAGE 


agreement, and if at a later date the creditor does carry out-his 
part of the agreement, he must allow the debtor a reasonable time 
to carry out his part, 


A.K.A.C.T.A.L. CHETTYAR v A x. R.M,.M.K. Firm ac 660 © 
Conbexer ASK §8::2,10, 48 = sas a3 et; "hee 667 
88. 23, 24 ai ae aie wae 19 
S25 sce ae gee eee ces 6 
88. 51, 63. see ees ube on 660 
CONTRACT BY RECEIVER, PERSONAL LIABILITY soa. seo OTH 

IN WRITING. COLLATERAL ORAL AGREEMENT ... snd 447 | 
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OF PAWNSHOP LICENSING ats aes ae 704 

TO MARRY A MINOR. BREACH BY ADULT. PROMISOR we. 667 

CoNnTRACTOR’s TEST, MUNICIPAL ASSESSMENT .... har | a? 5896 


Conversion—Negligence—Negligence-per . se not actionable—Str ‘an 
ger’s claim for damages—Landlord and tenant of agricultural tand 
—Claim of lien on crops for rent — Sale of crops by Court receiver— 
—Landlora’s suit for conversion—Joinder of defendants in one suit 
for breach ofconitact and tort —Appellate Coust’s decree—E ffect on 
person not a party to the appeal—Civil Procedure Code, O.1,7. 3; 
O. 41, rr. 20; 33. Apart from special contract, ‘a landiord, of 
agricultural land has no charge or lien of any kind on the crop 
grown by his tenant for the payment.of his rent. The landlord is. 
not the owner of the produce of the land, ‘nor in possession of the 
produce or entitled to immediate possession of it, and cannot 
maintain a suit for conversion of the crop. A suit by the landlord 
does not lie against the receiver of the crop appointed by a Court 
who has sold it, whether negligently or otherwise, or against the 
person at- whose instance the receiver was appointed. The law 
takes no cognisanceé of carelessness in the abstract. It concerns 
itself with carelessness only where there is a-duty to take care, and 
where failure in that duty has caused damage. Grant v. Austra- 
lian Knitting Mills, Ltd., (1936) A.C. 85 ; M' Alister v. Stevenson, 

_. (1932) A.C. 562, referred to. O. i, r. 3 of the Civil Procedure 
Code permits the joinder of two defendants in one suil, the claim 
against one being under a contract and against the other i in tort 
under the conditions therein specified. Graniv. Australian. 
Knitting Mills, Ltd., (1936) A.C. 85, reférred to. . Rule 33 of Order 

’ 4L of the Civil Procedure Code must be read’ together with rule 26 

_ of the'same Order, and soa decrze cannot be made by an appellate 
Court affecting.a person who is not before the ‘Court. V.P.R.V. 

. Chetty v. Seethai Acha, 1.L.R..6 Ran. 29, referred to, Per RoBERTS, 
CJA stranger who has no right to sue for.convérsion. cannot 
maintain an action for damages for negligence because the damage 

. from.'a. wrongful conversion. results in.the. owner in possession 
being unable ‘to fulfil his contractual obligations. ‘Third parties 

e cannot sue for negligence upon the same facts'as those on which 

“an undisputed ‘owner in actual possession:can maintain’ an action 

_ for trover ; since it would be said that 'whenever:the ‘seizure was 
‘wrongful there was-a want of care in making it: 
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Biudiites as fs aleve afact aud dood faith—Criminat Procedure 
Clade, $. D987 ( Buring, Act, s.. 124. 8. 124 of the 
Goverfincht “ Tes: fords a gene-al indemnity to all 
servants of fhe Crown for acts commilted in the execution of their 
daty as such before the ist April 1937, fhe protection given by 
this section is in acdition to the existing protection given by section 
197 of the Criminal Procedure Code. A magistrate must take all 
fhe avail able evidence and come to a finding whether the, acts 
coniplained of were done or not done by a servant of the Crown 
in the excoulion of his duty and in good faith or not before he 
doddes whether lo comimit the accused to Sessions. 
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Satish Chandra v. De, WLR. 48 Cal, 388, followed. Queen- 
Empress v. Mi Gywet, 44897-1901) U.B.R. 279 ; Swee Ing v. Koon 
Han, A.3.R. (1935) Ran. 163, overruled. To constitute an offence 
under s. 499 of the Penal Code no intent fo defame is necessary ; 
it is sufficient ifthe imputation is published intending to harm, 
or knowing or having reason to believe that such imputation will 
harm, the reputation of the complainant. 
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DEFAMATION BY ADVOCATE, DISSEMINATION ... ies wie 
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DISTINCT OFFENCES, DEFAMATORY MATTER IN FALSE INFORMATION 
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: Divorce, PERSONAL ACTION OF HUSBAND: pie Customary LAW: 
DocuMENT, REGISTRATION OF, SUIT FOR .- . ae ae eed eee 
DOCUMENTS OF TITLE, MORTGAGE BY DEPOSIT OF = awe oo 
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TION... oat aes re aes nals 
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EVIDENCE -ACT, S. 92, PROVISO. “(8)—Contra : 
“oral. ‘agreement. ‘in defeasance of contract—Agreement suspending 
coming -into force of contract—On: demand“ proniissory . note— 
- Immediate obligation —Condition precedent to attaching of obliga- 
‘tion—-Oral dgreement—Admissibility of dence. It'is necessary. 
‘to distinguish a‘collateral agreement which alters the legal effect 
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of an instrument from an agreement that the instrument should 
not be an effective insirement until some condition is fulfilled. 
Where a promissory note is by its express terms, payable on 
demand, that is at once, the obligation under the note attaches 
immediately Bul an oral agreement not to make a demand until 
some specified condition is fulfilled has the intention and effect of 
suspending the coming into force of that obligation’ which is the 
contract contained in the pr omissory note. The oral.agreement 
constitutes a condition pre ecedeni io the attaching of the obligation 
wid ig within the terms of proviso ‘3} of s.92 of the Evidence Act. 
Held, on the facts of the case that the collateral agreement which 
was the conditio. of the execution of the promissory note in suit 
was a written agreement and the-cfore outside s.92. Mitchell v. 
Tenneul, LL, 52 Gal 677, approved. Free v. Hawkins, 8 Taunt. 
92; New Ronde Credif Syadicate, Ltd. v. Neale, (1898) 2 
Q.B. 487; Ranfibuin ve. O. Nv Chatterjee, LLR. 23 Cal. 438i, 
distings ished, : 


Apy v, Tuk ABMINISTRATOR-GERERAL OF BURMA ae 417 


Evipencr Act, $8, 114; Inn. (0), 133, 157-~Beidence Act a cous pl te 
Code—Lawe id evidence in eee Rn of acconiplices aud 
approvers-—-Cou fessiou ef a e-accused —Prime facie presunption 
of nuworthiness of credit-- Collusion—Removal of presumptiou— 
Extraucous evidence or aiallers ou record—Kact proving accomplice 
telialle——Corroboration of & persou's testimony—E vtrangous source 
of corroboration —Trial with or without a jury—test for convictiou. © 
In questions relating to matters expressly provided for in the 
Evidence Act it must not be dealt with.as a mere modi-. 
ficalion of the law of evidence prevailing in .England, The 
Evidence Act is, as il was intended to be, a complete Code 
of the law of Evidence in British Burma, “Provided it has 
been established. by exirancons evidence. or matters appear- 
ing on the record {hat the acu: inplic es ave not acting in coliu- 
gion with one another, (he ceemutative effect of the evidence of 
two or more of them may sufficient to remove the priga 
facie presumption of the iudividual. unworthiness of credit of ° 
their statements, and, if this be the case, a conviction may legiti- 
inately be recorded upon their statements alone, if the Court is 
convinced of their trufh Lhe same rule applies to the cumulative 
effect of the evidence of aur accomplice andthe confession of a 
co-nccused where tlic presumption of their unreliability has, in 
the special circumsiances, been rebutted. Evidence from a 
source which is nol prime fercie anworthy of credit miay prove 2 
fact which displaces in a particular case the presumption that au 
acconiplice is usworlhy of ercdit. A porson cannot corroborate 
himself. Corroboration must proceed from a source extraucors | 
to the person whose testimony if is sorght to corroborate. But 
it imay ‘consist of extrancous proof of a fact relating to that very 
pereow’s prier conduct. What has-been said of accomplices applies 
fo approvers and eer vers. Aung cE King-Esiperor, UL R. 
9 Ran: 404; Aunug Pe v. Kiust-Enipcror, [t937} Ran, 110, dicta 
condidered. ‘Phe test for a conviction in all suck cases tried, wiih 
or without a jary, Jaid down, : 
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Exrcution—Decree of an Indian Court transferred to Burma 
for execution prior to.Ist April 1937—Application for execution 
after Ist April 1937 —Jurisdiction—Foreign Court—No reciprocal 
arrangement—A pplication to bring legal representative of deceased 
gudgment-dcebtor on record—Application to executing Court— 
Lrregularity—Civil Procedure Code, ss. 2 (5) and (6), 44A ; O. 21, 
rr. 10, 11—Adapftation of Laws Order, para. 10. Wherethe: decree 
of a Court in India has been transferred to a Court in Burma for 
execution prior to Ist April 1937, but no application for execution 
has been made in the Court in-Burma until after 1st April 1937, 
the Court in Burma has no jurisdiction to execute the decree. 
The receipt of the decree on transfer is a mere ministerial act, 
and it is the application for execution which initiates the proceed- 
ings in execution. Since Ist April 1937 the decree of the Indian 
Court has become a foreign decree and c:nnot be executed in 
Burma on an application without reciprocal arcangement to that - 
effect, Paragraph 10 of the Adaptation of Laws Order deals with 
substantive rights and not’ matters of procedure. R-M.K.A.R 
Chettyar v. RILK.AR.V. Cheitya?, [1938] Ran. 176, referred to. 
If an application to bring the legal representative of a. deceased 
judgment debtor is made to the Court to which the decree is 
transferred for execution and not lo the Court which passed the 
decree, it is a mere irregularity in procedure and can be waived. 
Jang Bahadur v. Bank of Upper Indta, 53 1.A, 227, followed. 


K.K.K.M, CHETTYAR v. SELLAMI ACHI Bes eas 355 . 


ExercutTion— Moncy decree—Legal representative of deceascd judgment- 
debtor—Legal representative uot the dcebtor—Transfer of decree to 
’ legal representative of judgment-deblor—Execution against other 
judgment-debtors by transferce— Civil Procedure Code, QO. 21, r. 16, 
Proviso. The legal representative of a deceased judgment-debtor 
does not become a judgment-debtor, and especially he is not a 
judgment-debtor against whom a decree for the pavment of money 
has been passed, Such a legal representative is. not a person 
against whom there is a decree for the payment of money within. 
the meaning of the second proviso to rule 16 of Order 21 of the 
Civil Procedure Co 'e, and he as transferee of the decree is entitled 
to .execute the decree against the other judgment-debtors. Asta 
Bibi v. Malik, LLB. 54 All. 448 ; “Panachand v. Sundrabai, 1.L.R. 
31 Bom: 308, "referred to. Banarsi Das v. Maharani Kuer, L.L.R. 
5 All. 27 ; P.RM. Abdul. Kadir Sahib v. rb eta 31 Mad. 
. LJ. 443, distinguished. i 


MA HLA You Ve Maunc. ‘Tun Yin ? ee ose 699 


EXECUTION OF DECREE OF: INDIAN. Stare IN BRITISH Burma-—Nobilica- 
tion No. 4395 1/A, dated 8th. December 1904 of thé Goveriment of 
India—Amendment.of s..44, Civil Procedure Code—Continuance of 
the notification—Adagt lion of Laws Order, Par agraph 9—Govern- 
ment of Burma. Act, ss, 148,.149. The law in force in Burma 
immediately before’ the ‘commencement of the Governmént of 
Burma Act, so far'as fhe power ‘of the Courts to execute a’ decree 
of a Native Prince or'State in India is concerned, arises from the 
notification No, 4395.1/A, dated the. 8th December 1994 ‘of the 
Governnient of India; under s. 44 of the. Civil Procedure Code as 
it existed. before separation, and.in view of paragraph: 9 -of the 
Adaptaiion of Laws Order and ss. 148 and 149 ofthe Government 
of Burma Act continues in force because it has not been. altered, 
repealed or amended--by the legislature. or other competent 
authority. A decree of an Indian State to which the’ notification _ 
applied can therefore ' ‘be executed after separation: in. ‘British 





GENERAL INDEX. XXXixX 


PAGE 
Burra, notwithstanding thet such State may not bea State within 
the meaning of s. 44 of the Civil Procedure Code as amended and 
since separation. 
MME. Kurrayan CHETryaR v, V.E.R.M.K. [KRIsHNaNn_ 
CHETTYAR ove. mr: wat aa5 463 
Ixncorion, OKDER REFUSING Stray or—Order sof appealable—Civil 
Procedure Cede, ss. 2 (2} 47, : O. 21, r. 29, Anorder refusing to 
slay execution procecdings under O. 21, r. 29 of the Civil Proce- 
dure Code is not an appealable ordér, nor does it come within the 
purvicw of s. 47 of the Code. USan Wav. U Chit San, LL.R. 9 
Ran. 354, approved. Janardan yv. Gadre, VLR. 4 Bom, 241 5° 
Rajendra Kishore v. Choudhury, 25 C.WN 555, referred to. 
Durga Deviv. Haus Raj, LER. Li Lah. 402, dissented from. 

RMLG UP. Grevipaitn RMS SM. CahnrryaR ow, seo 586 
EXseuror, Burks of Poot ON, REVOCATION oF PROBATE See 366 
FEXPENDITORE EN MARNIXG AGRICULTURAL INCOME. INCOME-TAK ... 346 
EXTRANEOUS EVIDENCE OF KO COLSUSION BETWEEN ACCOMPLICES ... - 190 
woes MATTER, USE oF iysenirtion. MAnpanus ae 83 
FACT PROVING ACCOMPLICE RELIABLE eee oor a 4 190 
PALSE AND FRIVOLOUS ACCUSATION. COMPENSATION ore ey 163 


CHARGE OF AN OF FERCE To. PoLicCe—Refisal of police lo prosecute 
Offence charged pitnishable with death or transportation—Trial 
of person tnaking fatse charge by magistrate—Institution of criminal 
procecdings- Causing criminal proceedings to be institiied—T rial 
of offender by Sysssious Court -— Penal Code, s, 21L— Offence falling 
ander first part and offence falling under second part of s, Z11— 
Criminal Procedure Code, 8. 90. $, 214 of the Penal Code refers 
to three spatters : (1) falecly charging a person, (2) insliluting 
criminal procecdings against that person, (3) cansing lo be insti- 
tuted criminal procecdings against that person, H an offender has 
mercly falsely charged a person of any offeuce whatsoever by 
making a report to the potice, and the police refuse to initiate 
procecdings, thei wheat has been done is merely that a false charge 
has been mide, ‘he offence comes within the frst part of s. 211 
punishable wilh two years’ imprisonment or fine or both, and the 
Gase is triable div av first-class magistrate. If the offender files a 
coinplunut before a magistrate under s. 190 of the Criminal 
Procedure Code he has institufed criminal proceedings 5 if on the 
offender's report the police send up a case for trial he has caused 
crimbuad proceedings to be instituted within the meuning Of s. 21% ; 
of the Penal Code. If: criminal proceedings have been insti- 
tuled oy caused to be-instituted by the ofender before a Court 

.aud his offence comés under the second part of s..21i of the 
Penal Code, he is liable to.2 heavier punishment as provided in 
{he seclion and further the case can only be tried by a Court of 
Session if he has falsely accused his opponent with an offence - 
Punishabic with death or transportation fer Ife. A woman 
reported to the: police that a certain man had commiited the 
offynce of rape on ber, The police invesiigated the case and 
fonnd it to-be false. The woman was -proscceted for an’ 
offence under s. 211 of the Penal Code before .a first class. 
Inasfistrate who Convicted her and imposed a fine. Held that the 
offence ciuuc under the first part of s. 2{1 and the trial and the 
scenicnce of fine’by the magistrate were legal. EZz:pressv. Paraku, 
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LL.R. 5 All. 598 ; Empress v. Pitam Rai, 1.L.R.5 All. 215 ; Oucen- 
Empress v. Bisheshar, 1.L.R. 16 All. 134; Queen-Empressv. Karim 
Buksh, 1.L.R. 14 Cal. 633, followed, Emperor v. Johri, 33 Cr. L.J. 
256; Karim Buksh v. Queen-Eimpress, 14.L.R. 17. Cal. 574; 
Parmeshwar Lal v. King-Emperor, LL.R. 4 Pat. 472 ; Queen- 
Empress v. Nanjunda Rao, 1.L.R. 20 Mad. 79, dissented from. 


THE KING v. Ma Ban GYI PES see 


FALSE INFORMATION TO PUBLIC SERVANT. DEFAMATION ... ese 


FinsL OrpEr—Order remanuding case for trial— Resfondent’s claim 
to property against applicant reopened—Appeal to His Majesty 
in Council —Civil Procedure Code, s, 109 {ai. The 4th respondent 
sued the petitioner (brother of her deceased husband) for posses- 
sion of the share of her husband or of him and her in certain 
properties and for mesne profils. . The 1st. 2nd and 3rd respon- 
dents who were her children by the deceased husband were also 
defendants in the suit. The petitioner pleaded, iter alia, a certain 
arbitration. award as a bar to her claim except to the extent of the 
benefits allowed to her by the award. The children were minors 
at the time of making the award, and in another suit filed by the 
1st respondent it was set aside as against the Ist and 3rd respon- 
dents, The trial Court in the first suit would not allow the 
children to prosecute their claims in respect of the properties 
except to the extent the mother was allowed, on the ground that. 
they were not joined as plaintiffs in the suit, and the suit was not 
an administration suit. On appeal the Court said that the award 
was void ab initio against the first three respondents and that they 
had a-right to have their claims investigated in the suit and 
remanded the case for such purpose The petitioner . applied for 
leave to appeal to His Majesty in Council. Held, that the order 
of remand was a“ final order ” within s 109 (a) of the Civil Pro- 
cedure Code. The order finally disposed of the right of the 
respondents to prosecute their claim in the suit, and finally deter- 
mined the question of the applicant’s liability to them. Afdul 
Rahman v. D.K. Cassin & Sous, 1L.R. 11 Ran. 58 (P.C.); 
Rahimbhoy v. Turner, 18 1.4.6; Ramchand v. Goverdhandas, 47 
1.A4.124; Syed Muzhar Husein v Bodha Bibi, 221.A.1; U Nyov. 
Ma Pwa Thin, 1.L.R.10 Ran. 335, referred to. 
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‘FIRM NOT ‘REGISTERED, Suit BY epee okie a 
FINANCIAL Dera [MENT ages peal No 4 D..19TH SEPT. 1921 . 
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—, ‘EXECUTION OF DECREE OF. ee aoe? 
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GENERAL: Cravses salen BURMA, S.16 wu Bn Tyee, 
GENUINENESS OF DOCUMENT. SUIT FOR REGISTRATION ee mes see 
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GOVERNMENT OF BURMA ACT, Ss. 124 ses oes sie 

. 8s. 148,149. x “6éa see 

‘GRATUITY BY EMPLOYER, TRANSFER OF HOPE OF Sse eee 
GUARDIAN-AD-LITEM CREATING CHARGE ON MINOR’S PROPERTY | ace! 

HEADMAN’S ORDER, DISOBEDIENCE OF. THATHAMEDA-TAX eee 

HERS OF HUSBAND, Suit FOR FORFEITURE OF WIFE’S SHARE IN 

PROPERIY ja ee wa aes ‘eee 


HicH Court, Con! LICT OF EVIDENCE BEFORE APPELLATE COURT ... 
REVISION AGAINST ORDER OF COLLECTOR, LAND 





ACQUISITION; ... ese aa ee 

§' DIRECTION TO REHEAR CRIMINAL APPEAL wee 

» REFERENCE To, INCOME-TAX  ,.. aes wee 

HINDU UNDIVIDED FAMILY. INCOME-TAX er ose oy 
HNAPAZON PROPERTY, FORFEITURE OF WIFE’S SHARE... ar 
HUSBAND, SUIT FOR DIVORCE AND FORFEITURE OF PROPERTY wes 
HYPOTHETICAL TENANT, RENT PAYABLE BY ... eee oe 


InLeGALaTy Or PROCEEDINGS, COGRIZANCE OF CASE ON POLICE 


OFFICER'S LETTER ... aes Saw ase Gas 


IMMOVABLE PROPERTY OUTSIDE JURISDICTION OF ‘ADIUDICATING 
CourRT ... sa ae oe el vee 


IMMUNITY OF CHILD, OFFENCE UNDER SPECIAL OR LOCAL LAW... 


INCOME-TAX —Busiucess comprising agricultural inconte and other income 
—Expenditure in carning agricultural income—Claim-to deduct 
such expenditure from taxable income—Agricultural income— 
Business—Profits or gains of business—Burma Income-tax Act, 
ss. 2 (1) {a}, 4 (1) and (3) (wizi), 0, 10 (1) and (2) -1ix). Where the 
business of an assessee comprises both agricultural income, as 
defined in the Income-tax Act, and other. “taxable income, the 
assessce is not entitled, under s. 10 (2) (ix) of the Act, to deduct 
from such other income the expenditure incurred for the purpose 
of carning theagriculturalincome. The effect of the saving words 
in ss 4 (1) and 6 of the Act is to exclude agricultural ancome 
aliogetker from the scope of the Act. “ Business," . as defined n 
s. 6 (iv), does not include the business of leasing: agricultural land 
and receiving the rents,.and the expression “ profits or gains of 
any business ” as used in s..10 (1) does not include: “ agiicultural 
income” Hence, the expression “* such profits. or gains ” in 
clause tix) of s. 10 (2) does not include “agricultural income.” 

. Commissioner of Income-tax, Bihar and Orissa v. Maharajadhiraj 
of Darbhanga, 1.L.R- 14 Pat. 623, followed. M.%7.K.M.MSM. 
A.R. Chettyar. v. Commissioner of Income-tax, Madras, 2 \.T.C.. 
505 ; Provident Investment Co , Ltd. v. Commissioner of Income-tax, 
Bonibay, 61.T.C, 21, referred. to. SAS S.:Chettyar v. Commis- 
sioucr of lucoime-tax, Hadras, 1.L.R [1937] Mad:.734, considered. 
‘Hughes: v. Bank of New Zealand, 11936] 3. an E.R. 975, 
distinguished. | 
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Income-tax—* Hindu undivided family ?'—Persons previously assessed 
as Hindu undivided family— Claim to be assessed separatcly— 
Establishment of claim—Inqguiry by Income-tax Officer—Discretion 
as to evidence—Question of fact—Reference to High Court—Burma 
Income-tax Act, ss. 25A (1), 66 (3). The term “ Hindu undivided 
family ’* as used in the Income-tax Act has a wider significance 
than the Hindu joint family known to Hindulaw. Kalyanji Vithal 
Das v. The Commissioner of Income-tax, Bengal, 1.L.R. [1937] Cal. 
653, referred to. Before persons who have been previously 


assessed as a Hindu undivided family can claim to be separately - 
assessed as members of a Contractual pa:tnership they “must™ 


establish that the undivided family has been dissolved. In re 
Bisveswaral Brijlal, 1.L.R. 57 Cal. 1336, referred to. Wherean 
Income-tax officer makes an inquiry under s. 25A of the Income- 
tax Act as to whether a partition has taken place among the 
members of a Hindu family hitherto assessed as undivided he has a 
discretion as to the conduct..of the inquiry and to hear such 
evidence, and such evidence only, as he may deem necessary 
to arrive al his decision, Such decision is a decision ona question 


& 


of pure fact-and-so-dore- as fisadiscucdian is not exercised ~ 


arbitrarily or fancifully, and there are before him some materials 
on which he can arrive at the conclusion at which he has 
arrived, his decision cannot be canvassed before the High Court on 
an application under.s. 66 (3) of the Income-tax Act. 


BANSIDHAR & Soas ¥v. THE COMMISSIONER OF INCOME-TAX .. 


INCOME-TAX RETURNS AND STATEMENTS, CONFIDENTIAL CHARACTER OF — 
Assessee’s right to obtain certificd copits—Civil Court's order to 
assessce to obtain and file copies in Court—Civil Procedure. Code, 
O. 11, r. 14—Inadmissibility of copies in evidence—Burma Income- 
tax Act, s. 54. The object of s. 54-0f the Burma Income-tax Act 
is to make the returns furnished by the assessee confidential as 
between the assessee and the Income-tax Department, and against 
the whole world except for certain limited purposes provided by 
the section itself. It may be that the assessee has a right to obtain 
certified copies of those returns for his own purpose, but a Court of 
law, purporting to act under Order 11, r. 14 of the Civil Procedure 
Coie, cannot compel the assessee who is'a party to a suit beforcit 
toapply tothe Income-tax Officer for certified copies of. his returns 
or of statements before the Income-tax Officer, and:to file them in 
Court. To doso would be an evasion of the prohibition contained 
in s, 54 of the Income-tax Act. . Any copy so obtained and ‘filed 
is iuadmissible in. evidence except with the consent ° of the 
assessee. Anwar Ali ¥. fajoral Ahmad, 1L.R. 2 Ran.” Phe 
referred to : anes 


Ma Hra MRA KHINE v. Ma Hra Kra Pru 
INCOME-TAX Aer, BURMA, ss, 254 (1), 66 (3)... 
- “y°S. 54: eee f 
~ “88. 2 {2} (a),4 AND 3 ie 








2 (ix). seg tes 
INDIAN ene DECREE. Ext CUTION IN B RITISH BURMA: BP eon Cee as 
INFERENCE OF LIABLLATY, ~ ENDORSE eMENT ON PROMISSORY. ‘Nore “a 


Inquiry—Case seut-up for trial by Police—Appearance of. parties before 
magistrate—Withdrawal of prosecution before hearing—Discharge 
of accuscd—Magistrate’s order for disposal of jewellery scized— 
Application lo the Sessions Court—Jurisdiction. of Sessions Court to 
deal with applicatiou—Commencement and conclusion of inquiry — 
Criminal Procedure Code, ss. 199 a (b), 517,:520. Where an 
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accused, and the jewellery in respect of which he is accused of 
theft, are sent up by the police to the magistrate and the magistrate 
takes cognizance under s. 190 (8) of the Criminal Procedure Code, 
there is an “ inquiry ” before the Court, though no witnesses are 
examined, Action under clause {b) of s. 190 is one of the condi- 
tions requisite for the initiation of proceedings by the magistrate. - 

If the prosecution is wilhdrawn after appearance of parties and 
fixing of dates for hearing merely, the withdrawal operates as a 
discharge of the accused, the inquiry is concluded and the pro- 
ccedings terminate finally, The magistrate therefore has jurisdic- 
tion to make an order under s.517 ofthe Crimiral Procedure Code 
for the disposal of the jewellery, and the Sessions Judge has 
power under s. 520 of the Code to modify, alter or annvl such 
order, B.C. De v. Sama, 35 C.W.N. 188 ; In the m-tter of 
Kuppammal, 1L.R. 29 Mad. 375 ; U Ba Hlaing’ v. Sodani, 1L.L.R.14 
Ran. 633, distinguished. 


MaunG Po Tu v, THE KING se aoe test 143 
INQuiry BY INCOMK-TAX OFFICER ... se és ave 130 


INSOLVENCY—-Annulinent of adjudication order—Rangoon Insolvency 
Act, s, 22—Diseretion of the Court—Dominating factor—More con- 
venient and. efficient administration of assets—“ The same debtor” 
—Adjudication of several persons in one firm uanve— Adjudication 
of some of them by auother Court with another firm name—Vesting 
of immovable property situate outside the jurisdiction of adjudi- 
cating Court.. The jurisdiction of the Court to annul or stay, 
proceedings on an adjudication order under s.. 22 of the Rangoon 
‘Insolvency Act is disczelionary.. The dominating factor which 

decides the. Court whether to exercise its discretion or-not is 
whether the assets can be more conveniently and efficiently 
administered in the one Court than in the other. Where several 
persons are adjudicated insolvents under a firm name then all of 
them individually become insolvents. If some only of them 

_ are carrying on a second busineSs elsewhere under another.firm 
name that frm is automatically involved in insolvency by the - 
adjudication. But.quare whether the two firms constitute “ the 
same debtor” within s. 22 of the Rangoon Insolvency Act. — 
Queere whether an order of adjudication made after ist April.1937_ 
in India is sufficient to vest, under's. 17 of the Presidency-Towns - 
Insolvency Act, in the Official. Assignee in India immovable 
property of the insolvent in Burma. “In re Binjraj Sagarmal, 
LLR. 62 Cal 659-3. Sumermull -v. Rai Bahadur Bausilal, a : 
C.W.N_ 997, referred to. Pa 


IN THE MATTER OF MoritaL PREMSUKHDAS see meee gk 136 


_INSOLVENCY— Chose: in action— Charge on. book delts—“ Actionable... 
claim "—Trausfer of Property Act, s. 130—Notice to debtors—Trade.. 
debts in possession order or disposition of insolvent —Withdrawal 
of consent of true owner —Chattels and book debls--Possessiou- by. 
_true owuer of goods,: books of account, vouchers and. bills—Reputed : 
ownership of insolvent—Raingoon Insolvency Ad, s.'-52(.).-(o).-- 
Choses in action, though not -yet existing, may nevertheless ‘be: 
the subject of present assignment. Nothing passess under svch an. 
assignment until the property comes into present existence, when’ ~ 
the “assignment altaches.- Glegg v. Bromley, (1912) 3.K.B. 474 3°: 
Tailhy y. Official Receiver, 13 A.C. 523 ; Vatsavaya v. Poosapaté, = 
52 1.4.1, referred to. Whether a charge on frtcre debts is a transfer — 
of an actionable claim within s. 130 of the Transfer of Property — 
Act or not, in cither case notice to the debtors is necessary : re 
prevent ‘the transferor from receiving payment from and giving a”. 
valid receipt to the debtors. Hence trade debts remain in ee 
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PAGE 
“possession, order or disposition” of the assignor, and the 
effectual.way of removing them from his order or disposition is 
for the assignee of those debts to give or do all in his power to 
give notice of his claim to the debtors prior to the insolvency of 
the assignor. In case of chattels a demand for possession or an 
attempt to take possession by the true owner, prior to insolvency, 
amounts to a withdrawal of his consent, but in case of book debts 
the appropriate method of withdrawing consent is to give notice. 
Re Ambrose Summers, 1.L.R 23 Cal. "592 : Belcher v. Bellamy, 
2 Ex. 303 ; Brewin v. Short, 5E.& B 227; Re Neal, (1914) 2 K.B.D. 
910 ; Official Assignee of Madras v. Mercautile Bank of India, 
LL. R. 58 Mad. 181 (P.C.) ; Rutter v. Everett, (1895) 2 Ch. 872; 
Smith v. Topping, 5 B. & Ad. 674, referred to. -An act which may 
be ineffectual as a withdrawal of consent of the true owner may, 
in‘a particular situation, be sufficient to terminate the reputed 
ownership of the insolvent. The Court must judge from the 
situation of the goods what iriference as to ownership might be 
legitimately drawn by those who know the facts, z.e. such facts as 
are capable of being, and naturally would be, the subject of 
general knowledge to those who take any means to inform them- 
selves on the subject. Colonial Bank v: Whinney, 11. A.C. 426; 
Ex parte Watkins, 8 Ch. App. 520 ; Iu re William Watson & Co., 
(1904).2 K.B. 753; Ex parte Wingfield, 10 Ch.D. 591, referred 
to.- By. his letter of hypothecation dated 2ist March 1931 the 
proprietor of a Rangoon restaurant gave a charge in favour of the 
appellant bank on his stock-in-trade, furniture, fittings and book 
debts, present or future, in respect of his business, ior the repay- 
ment ‘to the bank on demand of any balance due on his current 
account. The bank had the right to ask for a list of the bo k 
debts at any time, but the bank never called for one. On the 5th 
January 1937, owing to the default of the debtor, the bank entered 
the premises and took possession of the business, stock-in-trade, 
books, vouchers and bills (which were prepared tp to 3ist 
December, 1936} and posted notices at each entrance to say that 
the bank as mortgagee was in possession. On the following day 
the debtor applied for insolvency and was adjudicated on the 7th 
January. On the 8th January the bank began sending out notices 
of their, charge to persons owing money to the restaurant. The 
‘Official. Assignee claimed all the. book debts due on the 6th 
-January.as the property of the insolvent divisible among his 
creditors by virtue of s. 52 (2) {of the Rangoon Insolvency. Act. 
Held, that-at the commencement of the insolvencv the trade debts 
were in-the- possession, order or disposition of the insolvent, and 
“the Bank had not withdrawn its consent owing to its failure to 
post notices-to the debtors which the bank was in a position to 
‘do before the commencement of the’ ‘insolvency. ‘But the Bank’s 
action in taking possession was such that under the circumstances - 
‘the insolvent could not be regarded as the reputed owner of the 
_ trade debts. The claim of the Official Assignee therefore failed. - 
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INTEREST, REDUCTION .of—Agreenient by unregistered instrument —_ 
Mortgage ofimmovable property by registeredinstrument — Evidence : 
of reduction—Mortgagee’s “interest 111 immovable property”— 
Registration Act, ss.17 (1). (b), 49. An unregistered document 
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setting out a subsequent agreement to reduce the rate of interest 
contained in a registered “instrument of mortgage of immovable 
property cannot be. received in evidence. Any “document which 
reduces the mortgagee’s right to receive interest at the rate given 
in a registered moitgage of smmovable property affects his 

“interest in immovable property ” within s, 17 of the Registration 
Act. Maung Ba Kyaw v. Navigram Jaganath, LL. 13 Ran. 22; 
Sadar-nd-din) Almad v. Chajju, WLR. 31 Al. 13; Sayid 
Abdullah Khan v. Husain, 40 L.A. 31 ; Tika Ram v. Deputy Com- 
missioner of Bara Banki, 26 1.4. 97, considered, 


U Po Tain v THE OFFICIAL ASSIGNEE ee ee 
“ INTEREST IN IMMOVABLE PROPERTY ” ss oes eee 
“INTEREST " OF PLAINTIFFS IN PUBLIC TRUST a3 ove 
INTEREST PAID AS SUCH se sae ae ove 
JOINDER OF DEFENDANTS IN ONE Surt, ConTRACT AND TORT ee 


JuoGMent—Letters Patent, clause 13- Rejection of application ‘for 

F leave to sue as punper—Civil Procedure Code, O. 33, rr. 2, 4, 5— 
Rejection. of pitition—No decision of matters in issne—Coutinua-~ 
tion ot plaint with courte attacked—Mattcr of procedure— 
Substantive rights not conferred by Code. An order passed by 
a Judge on the Original Side of this Court dismissing an appli- 
cation for leave to sue as a pauper is not a judgment within 
clause 13 of the Letters Patent and no appeal lies therefrom. 
du re Dayabhai v. A.M.M. Murugappa Chettiar, 1... 13 Ran. 
457, followed. Under Order 33 of the Civil Procedure Code, as 
recast by the High Court, a plaint is not rejected automatically if 
the petition is rejected, for the Court may allow the plaint to 
continue if:it is supported by the necessary court-fee. The 
rejection of the petition for leave to‘sue as a pauper does not 
finally decide the. matters in issue between the parties ; the 
plaintiff can still file his plaint in the ordinary way with proper 
court-fee attached. The Civil Procedure Code does not’ confer 
a substantive right and all that the plaintiff loses is the right 
to a certain procedure, and this is, not a final determination of 
the matters “in issue between the parties. P. Baba Sah v. 
Purnshothama Sah, LL.R 48 Mad. 700; Maurice v. The Secre- 
tary of State for India, Civil Misc. Ap. 31 of 1935, H.C. Ran, ; 
S. M. Mitra v. Corporation of the Royal Exchange - Assurauce, 
‘Civil Misc, Ap. 134 of 1929, H.C. Ran. ; Tuljaram v. Alagappa 
Chettiar, LL.R. 35 Mad. 1, dissented from. 
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KYAUNGDIKE, APPOINTMENT OF SUCCESSOR 
KYAUNGTAGA, APPOINTMENT BY OF SUCCESSOR TO KYAUNGDIKE eee 


Lanp Acguisition Act, s. 49 (2), PROVISO 2—Land intended to be 


acquired—Land whether part of owner's house—Ouner requiring - 


Collector to refer question to Court—Refusal of Collector—Act of 
Collector ministerial...Revision. Wherea person asks the Collec- 
tor to refer to the Court under s. 49 :(1), proviso 2, of the Land 
Acquisition Act the question whether the land proposed to be 
acquired did or did not form part of his. house and the Collector 
refusés to do so, the action of the Collector is ministerial and does 


not constitute him a Court subordinate to the High ‘Court, and - 


consequently no application in revision lies to the High. Court 
against the order of refusal, Ezra v. Secretary of Statc for India, 
LL.R. 32 Cal. 605, referred to. _ Adntinistrator-General of Bengal 
v. Laud Acquisition Collector, 12 C.W.N. 241 ; Krishna Das v. 
Land Acquisition Collector, 16 C.W.N.-327 ; Saraswati v. Land 


Acquisition Collector, 2 Pat. L.J. 204 ; T.K. Aiyar v. Land Acqui- ,; 


sition Collector, Palghat, LL.B. 42 Mad. 231, dissented from. 
Maune Nyon 2, THE COLLECTOR OF MANDALAY .. 


LANDLORD AND ‘TENANT, AGREEMENT ‘eevee anata aharde 
.on crops for rent—Execution-creditor of tenant—Attachment 


and sale of crops—Equities binding on broperty—Knowledge of : 


the credilor—Tille of judgment-creditor. Where there. is an 
agreement between. thé Iandlord and his tenant that- the crops 
grown upon the land leased-to the tenant should be charged with 


payment of rent an execution creditor of the tenant is bound by - 


this agreement, and it-is immaterial whether he has kuowledge 
of it or not. A-judgment-creditor can-in execution attach and 


bring to sale only the right, title and interest of his judgment-: 


debtor i in the property he attaches and is bound by all the equities 
which were binding on the’property in the hands of the judgment- 
debtor. The creditor cannot have a better title than his judgment- 
debtor and therefore cannot override the landlord’s charge on the 
crops for his rent. A R.M.A.L.A. Veerappa Chettyar v. RM.M.BE. 
Muthukumaru Pillay, L.P. Ap. 8 of 1931, H.C. Ran.; S.ALR.M. 
Firm v. P.L.A.R.M. Firm, L.P. Ap. 7 of 1935, H.C, Ran., followed. 


U Po Hta v. Ko Po Sant . aT ews seek ete 
LANDLORD'S CLAIM ON CROPS FOR RENT ... ree mbes 
“© LEGALLY RECOVERABLE” BALANCE. MOoRTGAGE sur ettin te) Sees 
LESSEE OF STATE LAND, SUIT ‘TO EJECT OCCUPIER sane 


LETTERS OF ADMINISTRATION—Deceased a Chinese—Rival applicants, 


widow ‘and son—Succession governed by Chinese Customary law’ 
or . Successsion Act—-Question unnecessary to. decide—Widow 
enlilled lo administer. -In'.case- of contested ‘applications for: 
letters of administration ‘to the estate of a deceased Chinaman, 
when the applicants area widow arida gon, it does not matter 
whether the: decéased was a Buddhist or..a-non-Buddhist or 
whether ° the succession:-to his estate is governed by Chinése 
Customary law: of the Succession Act, for in- ‘either case the proper 
person-to.obtain” letters. of administration to‘-his: estate is his 
widow, and other. persons. having claims to ‘the estate must, if 
necessary, prosecute ‘those ‘claims in the form of a.separate suit 
against the widow; éither for their share or for thé administration 
of the estate by the Court. - Maung Po wae v. Ma Pyi Ya; LL ‘R. 
1 Ran. 161, approved, 
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LETTERS PATENT, CLAUSE 13 ae ens ree nae 


ZVICENSE OF PAWNSHOP. VALID CONTRACT. MUNICIPAL RULE NOT 
OBSERVED ae ses “ie oes axe 


LIMITATION—Paynent by debtor ~ Paywent towards principal or 
interest—Question unnecessary for purpose of limitation—Limita- 
tion Act, s. 20. For the rvrpose of savingslimitation it is 
immaterial whether a payment made by a debtor after Ist January 
1928 is towards interest or towards principal. In either case, 
Provided the payment is made within the period of limitation and 
the requirement as to writing is carried out, a fresh period of 
limitation is obtained under s. 20 of the Limitation Act, U Bu 
Gyi v.U Than Kyauk, L.L.R. 7 Ran. 522, distinguished, ; 


Kuan Saurpv, LEBBAY a vase Sree 


LIMITATION —Siil on registercd mortgage—Persoial decree for balance : 


—Period of six ycars—“ Compeusation."—Limilation Act, Sch. 1, 
arts. 116,66, Where a suit is brought on a registered mortgage 

. and thesale-procecds of the mortgaged property are insufficient ta 
cover the total amount payable a personal ducree cau only be 
passed (when the mortgage contains a persoual covenant to pay} 
if the suit has been filed within six years of the dale upon which 
the mortgage moucy is payable. The article of the Limitation 
Act applicable in such a case is art. 116 and not art. 66. The 
term “compensation "as uscd in art. 116 includes 2 claim for a 
definite sum payable under the terms of a contract. Keli Mahka- 
veut vy. The Collector of Etawah, 1LL.R.17 AN. 198 ; Collector of 

_ Mirzapur v. Dewan Siugh, LL.R. 30 All 400; Dinker v. 
Chhaganlal, LL. 38 Bom. 177; Rahmat Karim v. Abdul Karim, 
L.L.R. 34 Cal. 672; Ratuasabapalhy- v. Devasigamony, 1-L.R. 
52 Mad. 105: Saku Radha Krishna v. Tej Saroop, 1,L:.R. 52 AU. 
363 ; Tricomidas v. Gopinath, L.L.R. 44 Cal. 759, followed. Ganesh 
Lal. ov. Rhetra Mohan, tL.R. 5 Pat. 585; Ram Din v, Kaika 
Pershad, 12 LA. 12, distinguished 
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 480> In a civilized elate -a-human child cannot be maintained... 


giiiply by providing H-with clothing andfood, In the present’ 


state of sovisiy the mere maintenance of ‘the body is not sufficient 5. 
provision lis to be made for the child's developing mind and. 
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Criminal Procedure must. include’ the. winimem amount of 





“snainienance.” in s. 488 of the Code of | 


xi viii GENERAL INDEX. 


educaticn for a child which the conventions of the country call for. 
In re Breed’s Will, 1 Ch. 226, referred to. Nga Hlav. Mi Hla Kyu, 
(1907-69) 1 U.B.R. {Cr ) 17, dissented from. Advance in'age of a 
‘child is a change in the circumstances of the child within the 
meaning of s. 489 of the Code. Charles Nepean v. Ma Kyaw, 
(1893-1900) P.J. L.B. 393, followed. i 


Maune SHWE Ba v. MA THEIN Nya ... a ee 


Manpamus—Corporalion of Rangoon—-Councillor's motion of | ee 
dence in Mayor—Mayor's disallowance of niotion- Mayor's reasons 
for rejection of motion—Extraneous matter—Vote of non-confi- 
dence not a substantive proposition—Effective remedy of coun- 
cillor—Motion for removal of Mayor by Governor— Adequate 
legal remedy—City of Rangoon Municipal Act, s. 13 (2) —Rules 6, 
6A, Ch. IX, Sch. I—Specific Relief Act, s. 45. The respondent, 
a member of the Corporation of Rangoon gave notice that he 
would move a vote of non-confidence in the Mayor, at a forth- 
‘coming meeting of the Corporation. The Mayor declined to 
admit ‘the motion on the ground that there was no provision in 
the City of Rangoon Municipal Act or the rules for moving a 
motion of this kind, The resporiient applied to the High Court 
under s. 45 of the Specific Relief Act for a mandamus. The Mayor 
stated that he had acted in good faith and according to/the best 
of his judgment-and ability after taking competent ‘advice. ‘He 
contended that being duly elected as “May or for 2 year he was 
entitled to hold his office as of right until the expiry of ‘his term, 
The learned Judge on the Original Side said that the Mayor had 


disallowed the resolution not because it, in his opinion, infringed : 


any rule, but because he thought he could hold office up {the end 


of his term, and held, that, in doing so, the Mayor had taken into ° 


account extraneous matters and that therefore he had not exercised 
his discretion in a proper manner. The learned Judge allow ed the 


application stating that the respondent had no otherp. way of - 


obtaining redress for the infri-gement of his right as a councillor. 
The Mayor appealed.. Held, that under s. 13 (2) of the City of 
Rangoon Municipal Act it was open to an aggrieved councillor’ to 
propose a motion for an inquiry into the conduct of the Mayor, 
giving particular charges of misconduct ‘tacking on, if he liked, a 
motion of non-confidence), and get the Corporation to move the 
Governor to remove the Mayor. This was a substantive propo- 
sition on which action could be taken, whereas a vote of non- 
confidence was a mere resolution of protest not effective’ by itself, 
and was not a:substantive proposition within the meaning: ‘of rule6 
of the Rules framed under Chapter IX, Sch. I of the Act. - There 
is no-provision in the ‘City of Rangoon Municipal Acti. for: the 
removal of the'Mayor. The ‘Mayor « could only disallow a motion 


for one of thé reasons given in rule 6A.. The question iwhether 4" 
the’ Mayor exercised a proper discretion in the interpretation . 
-of the Rules did not arise in these proceedings. . Held, theréfore, . 
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“that an adequate and specific:legal remedy being available: to*the sy ese 


Councillor under. s; 13 (2). of t the Act the High Court W ald: not 
oy entertain an application. for a mandamus. : fe 
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MEMORANDUM OF APPEAL, GRANT oF PROBATE. COURT-FEE eae 
NINISTRRIAL ACT OF CoLLECTOR, LAND ACQUISf£ION ACT me 


Minor—Contract to marry, Capacity to—Proposal by. person of full 
AdtonA etefiace by induor pronttséec—Breach of promise to marry— 
Salt fore damages—Contract Act, ss. 2, 10,11. A minor is not 
competent to enter into a valid or binding contract to marry. 
feven whore the proposal for marriage is by a person of full age, 
a minor ts incapable of making a valid acceptance of the proposal. 
A inlnor me therefore suo for damages for breach of promise 
ot merrlage, Masug fun Anug v. Ma E Kyi, LL. 14 Ran. 235, 
referred te. 


Ma Pwa Ky ws v, Mauna HMat Gy! ee 
Minok'h PROPERTY, DEALING BY GUARDIAN-AD-LITEM 4 nae 
Mrsoutur, Teme. Skrakatn Osrnnces IN of ‘ERrAL bes 
Misconpucy, WorkvEr's Compuncarion Act oe os 


MIRIOINDEN OF OAURER AF AOTION-—Su/f for possessfan of plols of land 
from several dsfendants—Titls of each defendant separate— 
Tenants and trexpassere~-Danial of plaintiff's litle lo land—Saime 
atl oy transaction--Cloll Procedure Code, Ov 1, 4.3 50.2, 7. 6. 
The plainiff, clatintay te be the owner ofa large picce of land, 
cued sone twenty doiendants in one sult ta obtala possession of 
the variena fenemeénta info whch the land was divided. She 
defendants were da porseszion of them and had crected bouses 
thereon, The several defendants came into possession, each at a 
dliferon! tne and in different circumstances. The title of each of 
the defendants was scparatcly traceable, cither from some original 
tenant of the plaintiff's predecessor In lle or from a demise to that 
defendant from the plajutiff or fron: trespass -by the defendant 
himeel{ or tls predevegeor in occupation at sume time in the past. 
The pisintlff alleged that there was a common issue in. the case, 
namely, thal ell the defendants denied the pistuliff's title to tie 
land, Meld, thet the ealt waé an attempt to combine in one suii 
iwonty qufte againet twonty diferent defendants in respect of 
twenty different pleces of property and upon twenty different 
causes of action. Order 1, x. 2 of the Civil Procedure Code 

ermilted geparatc Causes of action against separate defendants tc 

© comblned in one gulf, provided the right to relief-arose in 
-reapest or aut of the same act or transaction or series -of acts or 
tranguctious, Tho case must be onc in which the issue, be it of 
fnrot-or of Inw er both, against cach of the deféndants is: substan- 
tally the sume, Separate Icitings to each tenant and separate 
equiutting by-each squatter do not censitute the-same acts or the 
saing series of acts or transactions. - Held fiertker that the case did 
no come within the scope of O. 2, r. 6 of the Civili Procedure Cade 
ug the rule-applied when several causes of action were -properly 
pares in ong suii and could not be conveniently tried together, 
but not to.a case of misjoinder of causes af action. 










. Daw Hia Gyiv, Mauna Po THAUKG © 800 8 ee ‘ni 
MonRY DECREE. TRANSFER Yo JUDGMENT-DEBTOR’S -REPRESEN- 
WATIVE cic > se dete Ee ee Ot es 

~——— PAYABLE “ON DEMAND.” MONEY WITH BAKESR ON CURRENT 
ACCOUNT ‘ioe ee ee nn ee a 


MORTGAGE BY DEPOSIT OF TITLE-DEEDS—Documents of title—All or 
inmost inaterial documents not necessary—Docwinents showing title 


in depositor—Decds relating to property iorigagcd—tinntention of 
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creating sccurity—Grant from Government to mortgagor's trans- _ 


feror—Transfer of Property Act, s. 58 (f). In order to createa 
valid -mortgage by deposit of title-deeds, under s.58 (f) of the 
Transfer of J Property Act, itis not necessary that the whole, or 
even the must material, of the documents of title to the property 
should be. deposited, nor, that the documents deposited sbould 
show a complete or good title in the depositor. It is sufficient if 
the deeds “deposited bona fide relate to the property or are 
material evidence of title, and are shown to have been deposited 
with the intention of creating a security thereon. A deposit with 
the intention to create a security of a déed of grant of land by 
Government to the mortgagor’s transferor is sufficient to create a 
mortgage, and this document coupled with a certificate by the 
revenue surveyor recording an ora] transfer of the land from the 
original grantee to the mortgagor and a number of tax tickets 
showing revenue being paid by the mortgagor, all go to disclose 
an apparent title in the mortgagor totheland. Dixou v, Muckleston, 
26 Lad Ry 752=8 Ch. Ap. 155; Bhupendra Nath v. Wajihununissa 
Beguin, 2 Pat. L.J. -293; Elizabeth Toomcy v. Bose, 1.L.R. 7 Pat. 
520; Lacon v. Allen, (1856) Ch. 3 Drewry 579 ; Official Assignee, 
Madras v. Basudevadass, 1.L.R.48 Mad. 454: Prowjivandas Mehta 
v, Chan Ma Phee, 431.A.122 ; Roberts v. Croft, 24 Beav.223 = (1857) 
2DeG. &J.1; ‘Surendramohan v. Banerji, LLR. 59 Cad. 781. 

VEA.RM, Firm v. AK.RM.M.K. Firm, 1.L.R. 7 Ran. 28; Ex 
parie Wethercli, 11 Ves. J. 398, referred to. V.E.R.Af.4.R. Chettyar 
Firm v. Ma Joo Tean, U.L.R. 11 Ran. 239, dicta dissented from.. 


K.L.C.T. CaipaMBARAM CHETTYAR v . AZIZ Mx. SAH Prices 


" MORTGAGE DECREE—Afppcal by morlgag gor—Appeal. dismissed with 


costs—Costs as personal decrce—Form andicrms of the .decree— 
Costs forming part of morigage nioney.. Where a ~-mortgagor 
unsuccessfully appeals against a mortgage decree passed against 
him and ‘in dismissing the appeal “the appellate Court awards 


cost against him, the order for costs is ordinarily regarded as.a: 


personal decree against him. This is specially so where the forin 
and terms.of the appellate Court’s decree show it to be a personal 


order. Such costs do not form part of the mortgage debt so as to . 


prevent the decree holder from claiming them in the event of his 
personal remedy for the mortgage debt being barred. Balthazar 
& Son, Lid. v. Aga Ali Yezdi, 1.L.R:.°14 Ran. 538; Dambar 
Singh v. Kalyan Singh, UL.R. 40 All. 109; Maung'Po Mya v. 


' M.AS. Firm, LLR. 9 Ran. 186; Raj’ ‘Kumar Singh v. Sheo 








Mo} 


_ Mode~ of enforcing . personal remedy. 


* -Proceduré Code, O. 34, 7.3 (4)—Balanc 


Narayan Saliu, LLR. 35 Cal. 431 ; Sheo - Darshan pine v. 
Beni Chaudhri, LL.R.-48-All. 425, distinguished. 


Au Coy v. Maunc Taune GYAW : if 





- SUBROGATION eae ae hia i 


at date 27 “suit —Civil 
legally recoverable — 
single caisé.of action. 
iiiication ‘in existing 
mortgage suit—Necessity for. cause-of ac being - complete. before 
plaint filed—Fresh — promissory, note—Acknowledgment—New 
caitse of action—Limitation Act, s.19—Contract: Act, s. 25. A 
personal decree under Order 34; rule 3 (4) of the Code of Civil 


RIGAGE suIT—Personal remedy sanea 










Mortgage claim and personal : :claim— 





~Procédure, as amended ‘by this Court, cannot be obtained when, 
_ vat the: date of filing the suit, the personal’ remedy in the mortgage 
suit is barred. There is neither one cause of action on the 
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morlpave and a separate and distincl cause of action. on the 
deficiency, nor is there a single cause of action divisible into 
two paris. J is hut a single cause of action, and a mortgagee’s 
“eight to a personal decree is a part of, and arises out of, the 
orivina! mortgage transaction. The right is enforced by an 
applicution in an existing mortgage suit. A canse of action 
must he complete hefere the filing of a plaint. Nothing arising 
after action Iyeught can cither create a new, or complete a then 
fncomplote, cause of action entitling the plaintiff to any relief in 
{hat same Uien-exinling suit. Chatlar Mal v. Thakuri, 1.L.R. 
26 Ail. S12: Faugi Singh v. Chandar Mol, 1.L.R. 30 All, 388, 
fouwid. Where in a case of a mortgage by deposit of title- 
deeds accompanied by the giving of a promissory note for the 
ainouul of the Joan, the mortgagee files a suit for a mortgage 
decree, bul his personal remedy is at that lime barred on account 
of thy plaint beiag filed more than three ycars after the date of 
such pre ory note, he cannot rely upon a fresh promissory note 
of lie morfgagor as an acknowledyinent of Hability if such second 
nofe was given afer his personal remedy on the first note was 
flanc-barred. Lhe giving of a fresh promissory note cosistituies 2 
now promise under s. 25 (3} of the Contract Act, but if does not 
idter the pre-existing cause Of action, Jt gives rise to a new causc 
ofaclion, bulin order fo avail bimself of H, the plaintiff must 
fave sued upon if, 














Serrit v. Line ToRSTALL ... See hose es 6 
BowtaaGh Suit. AMENDMENT OF PLEADINGS ass oie 521 
RIOVIGN OF KNON-CONFIDENCE IN Mayor. MOTION FOR REMOVAL OF 

Mayor bs = aes ere oe 83 
ROVE OF PAUPER, CURCUMVINTION OF LAW OF LIMITATION ws :. 102 





REUNICIPAL ASSESSMENT---Asscssmcul an premises, uel profits— 
Premises with exclusive profit-iaking characteristic--Contractor’'s 
fest. Revenue princifle—A pplication of contractor's icst— Outlay 
and geturn-—Pioflable character ef business carried. ou oi 
ficutses-—Absence of competition—Burina Municipal Act, s. 62. 
‘Che municipal assessment {o be made is upon the premises in 
‘the ocenpation of the person assessed and not upon the profits 
of the business which he carries on. A test based upon ‘the 
achial Gyurcs of profits can only be applied .where a hereditz- 
ment Hself has wn exclusive profit-making characteristic so as to 

:Hotutdrom other classes of heredilamenis and to make it 

safe to arrive al the rent which the tenant might reasonably be: 

weted le pay fros: this consideration-only. Neither the con-. 
for’s test, nor the revenve principle, is a principle of assess- 
tent, Sach, or cilher, according as circumstances demand, may, 
in particular cases of assessment of Jands or buiidings, be used 
zs a method of finding out what the hypothetical rent may be - 
when-no direct evidence on this pointis available. In applying 
the contractor’s test regard must be had both to the outlay which 
would have to be made and to the return which the contracter 
would expect for such outlay. « It is legitimate to enquire whether 
the business of the assesseé is-good, bad or indifferent, or whether 
if js a business which is specially :fortunate by reason of the 
comparative absence of competition. .The betier the business 
is the higher the rent which 2 hypothetical tenant might reasonably 
be expected to pay for the premises: . But this does not mean that: 
he hypothetical rent shouid be-caiculated by an investigation into 

{he profits of the assessee. Ko Po Yee v. The Corporation of 

Raugoon, LL.B. 5 Ran. 161: Ladies Hosiery, Lid. v. West 

Bliddicsex Assessizent Coimiifice, {1932} 2 K.B.D. 679; Mersey 
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“Docks & Harbour Board v. Assessment Committee of the 
Birkenhead Union, (1901) A.C. 180; The Queen v. The School * 
Board of Londow, 17 Q.B.D. 738, referred. to. Cartwright +. ° 


The Scuicoates Union, (1900) A.C, 150, distinguished, 


DyvER MEAKIN (BURMA), LTp. v. THE CHIEF EXECUTIVE. 
OFFICER, MANDALAY MUNICIPALITY Ste eas 


MUNICIPAL ASSESSMENT—Cinema . building—Annual rental value— 


Actual rent paid by tenant—Rent of hypothetical texnant—Compa- 
vative method—Correct basis of assessmenf—Appeal to High Court 
—City of Rangoon Municipal Act, ss. 80 (2), 91 (3). The basis 
or principle of assessment of a hereditament is the ascertainment 
of the annual rent which a hypothetical tenant might reasonably 
be expected to pay. The actual rent paid by an existing tenant 
is not the final or conclusive test. It is only prima facie evidence 
of value and the special circumstances in which it is paid and in 
which any collateral engagements are entered into between the 
parties must be taken into consideration in determining what is 
the rent a hypothetical tenant might reasonably. be expected to 

pay for the hereditament. Poflar Assessment Commniittce v. 
Roberts, (1922) A.C, 93, referred to. The comparative method, 
i.e. the evidence as to the assessment of other hereditaments is of 
little or no value when there is direct evidence as to the letting 
value of the hereditament whose assessment is in question. 
Albert Pickard v. Assessor of Glasgow, (1937) S.C. 360; Ladies 
Hosiery, Lid, v. West Middlesex Assessment Committee, (1932; 
2 K.R, 679, referred to.:. An appeal lies to the High Court if the 


- correct basis of assessment applicable to the case is in dispute. 
But where the Judge ofthe Small Cause:Court finds that the ~ 
comparative method in respect of the building ‘assessed. is value-.- 


less, and in arriving at a figure as the rent a hypothetical tenant 
would pay he has reviewed all the material at his disposal: and 
has considered. all the: terms of the lease between the parties 
the High Court will not interfere with his findings. 


MUNICIPAL CORPORATION OF RANGOON v, SOORATEE Bara 


BAZAR Co., LTD. eee ese on eee 
MUNICIPAL ComitTEE. GRANT OF PAWN-SHOP LICENSE, VALIDITY 
OF CONTRACT +. |... eve eee eae 
EMPLOYEE, TRANSFER OF EXPECTED GRATUITY . ove 


Muwrcipat Tax —Nolice of ¢ demand—Peérson liable to pay—Owner. of 


property dead—Service ‘of notice on care-taker—* Arrear, Defaul- 
ter” —Sale of property for default—Invalidity of sale—Right of 
action by private. parties—Burma:Land.and Revenue Act, ss. 44, 
46,55 (h).and (i), 56. Where a.noticeof demand was issued under 
s. 44 of the Burma Land and Revenué Act for Municipal. taxes 
‘addressed to. the owner. ofa property: who was.dead at the time, 
and the notice was served on the care-taker of the property, held 
that the caretaker was neither an agent of the dead. owner. nor 


a person liable to pay-the tax and: ‘consequently there was neither. . 
an “arrear“ nora “defaulter “within the meaning of s.44; “The - 
service of the notice was invalid and a:sale ofthe property. follow- © - 


ing upon such notice ia nullity. The provisions of s. 56: ‘of the 
Burma Land and Revenue: Act do not-oust the jurisdiction ofthe 


’ Civil Couris ina matterbetween private individuals to: which 
Government. is not a party.: Maung..Naw v..Ma_ Shwe. mat, . 


8 L.BR. 227; Sit Yin vi Ma Shin, 8LBR. 71; Trustees for: the 
development of. the sas a Rangoon v.Behara & Sons, LL.R. 10. Ran. 
412, referred to. 


Maune THaune v. Gast BaP od Ae aes s Sie 
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NEGLIGENCE, Surr FOR ase ee ae ase 303 


NEGLIGENT ACY OF OMISSION CF ADVOCATE—Kuowledge of principal 
of the act or omissiou—Enowledge that act or oinission is 
negligcnf{—Cause of action on negligence constituting breach of 
contracd—Liwitation Act, s. 24; Art. 90, Sch.I. Article 90 of the 
Limiiation Act does not say that time begins to run when the 
cause of action for neglect or misconduct became known to the 
plaintiff, bul when the neglect or misconduct became known. 
Once a plaintiff is acquainted with what has happened he cannot 
say that time docs not ren against him until he chooses to take the 
view that the omission of which he is aware is actionable neglect. 
or that the act of which he is aware amounts to actionable mis- 
conduct, Saw Hla Pruv. Hathar, LL.B. ¢ Ran. 575, approved and 
followed. §S. 24 of the Limitation Act does not apply in the case. 
Of negligence which constifutes a breach of contract. In serch 2. 
case the cause of action ensucs whenthe contract is broken and not 
when specific fufory results therefrom, Geuy v. Leong Chiye, CR, 
Suit No, 2 of 1935, BELG, Ran., referred to. 

SAA. ANAMALAT CHEDEVAR DA Rrtat Or ApvocaTis eve if 


NEW QUESTION GF LAW RAISED IN COURT OF LAST RESGRT—Euntertain-_. 
went of tie plea--Evideuce to support lic plea—Secuvity bound by 
Kdardian-ad-Hiem of ai ors Charge on atuors Landed properly— 
Transaction assailedin tower courts as fraudulent aud collusive— 
Point of guardian's power to crcate charge raised only in High 
Conrt—Lack ef uccessary iiaterial to decide new point. A question 
of law raised for the first time in a court of last resort will 
receive consideration only if it is based upon facis either admitted 
ot proved beyond controversy. Chhote Lal v.. Chandra Bhai, 
I.L. 45 AU 59; Counecticnt Fire Insuxance Co. v. Kavanagk,. 
(1892) A.C.473 ; BLE. Boola Sous, Ltd. v. Burjovjec, 1.L.R. 10 Ran, 
242 (P.C) ; Skinner v. Naunihal Singh, ULR. 35 All. 211 (P.C.), 
referred to. A charge on Janded property created under a security 
bond was challenged -throughout the earlier procecdings on the 
ground that if was a fraudulent and collusive transaction within 
s. 53 of the Transfer of Froperty Act. H was only in the Letters 
Patent appenl that. the appellant sought to set it aside on the 
ground that the property charged belonged tc minors, and that their 
Evardian-ad-liter: had no power te deal with it forthe purpose of 
obtaining a siay cf execution plies ir Thisnew ground was 
merely touched upor Lisecond anpeal. Held that there were not 
on the record sufficient facts for the Court to determine one way 
or the other whether the proceedings leading to: the execution of 
the security bond were in the nature of 2 compromise within 
Order 32 of ihe Civil Procedure Code, and whether the trial Court 
had sanctioned the compromise, and therefore the new point 
raised conld nol:he decided in a second anpeal.or in 2 Letters 
Patent appes 
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OFFENCE, FALSE CHARGE OF. TRIAL BY MAGISTRATE OR SESSIONS oe 

CoURT eee eae et Soe su 236 

BY CROWN SERVANTS... oe es --» 104, 116 

UNDER BURMA VILLAGE ACT, s, 12 — se Sea 119 

UNDER SPECIAL OR LOCAL LAW. CHILD’s IMMUNITY wee 227 

‘OFFENCES OF THEFT AND MISCHIEF, SEPARATE SENTENCES ett 63 

“*ONn DEMAND,” MONEYS PAYABLE, LIMITATION aa ae 468 

ON DEMAND PROMISSORY NorE. COLLATERAL AGREEMENT hie 417 

ORDER GRANTING OR REFUSING PROBATE. APPEAL, COURT-FEE ,,. 72 

oF COURT CONFIRMING PARTITION. STAMP DUTY... ar 583 ¢ 

REFUSING REMOVAL OF RECEIVER. APPEAL wate aye 586 

——-—— REFUSING STAY OF EXECUTION. APPEAL ov . tase 580 

OF Remanp, “ FINAL ORDER” sis ie w  ~—«-330 
“ORIGINAL SIDE JUDGMENT. Conrrict OF EVIDENCE, APPELLATE 

CoURT’S POWERS... Dea cm as ie 52 

“ OTHER SUFFICIENT GROUNDS.” CrviL PROCEDURE Cove, 0.23... 270 
OWNER’S APPLICATION FOR REFERENCE. COLLECTOR'S REFUSAL, 

LAND ACQUISITION ... seo aes oa on 623 


“Parp © "TO ACCOUNT.” ENDORSEMENT ON PROMISSORY Nore. 
: ACKNOWLEDGMENT .. i aa wae wae 594 


PARTITION OF AN pee TAN ee appointed by Gand effecting a 
partition—Order of Court confirming partition—Stamp—Instru- 
ment of partition—Burma Stamp Act,-s.2, Wherea Commissioner 
appointed by the Court: effects a partition of an estate and the - 
Court confirms thé partition, the formal order of the Court should 

embody the terms of the partition and must be duly stamped as an 
instrument of partilion under s. 2 of the Buma Stamp Act. 


ALA. CHrrryar Firm 9, Maune Po Taw ae “i 583 


PARTNERSHIP ACT, ss, 69,- 74 —Firm not registered—Snit by firm ‘ 
recover debt-—Right to sue accruing before commencement of Act— 
Remédy not barred. Whena suit has been instituted after the 
1st October 1933 for recovery of a.debt accruing before that date 
by a-firm' not registered under the Partnership Act the suit is not 
barred: by.thé provisions of s. 69 but is saved by the provisions of 

8 ae of the Act. A Sah ale is the légal'means to recover a right 





LL:R: Se All, 495 Miller v. ante 2 21 Ba fe, 161, referred to, © 
Krishan Lalv. Abdul ee, L.L.R. ie ae 275, distinguished. : 
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~PAUPER, APPLICATION YY; To: suE—Petition: ond plaint —Rejection of 
 petition—-Plaint not automatically vejected—Payment of court-fee- 
on plaint—Court's discretion—Date of filing plaint —Limitation— 

' Application to pay court-fees—Abandonment ‘of petition for leave to 

‘ sue as pauper—Plaintif’s motive—Civil Procedure Code, s. 149; 

. O. 33, rr. 2 (1), 4. . Order. 33 of the Civil ‘Procedure Code as 
amended by the High Court’ requires a plaint to be presented 
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together with the applica! {ion to sue as a pauper. ¥f the petition 
io suc as a pauper is rejected, the plaint is not automaticaliy 
rejected, and the Court has discretion, under s. 149 of the Civil - 
‘Procedure Cade, to allow the plaintiff to pay:the necessary court 
fee, and upon sach payment within the time allowed by the Court 
the plaint nrust be deemed to have been properly ‘stamped on the 
dale on which it was originally filed. An application by the 
plaintil to pay the Court-fecs during the pendency of the inquiry 
fnty his pauperisin amounts to an abandonment of his petition for 
leaveto suc asa pauper. Bauk of Bihar, Ltd. fae ig ILR.9 
Pat. 439; Jagadceshwari ve Tinkari Bibi, LUR. 62 Cal. 711; 
Rowther vy. Afcera Sahib, [1938] Ran. 68 ;. Skinner v. Orde, LL.R. 
2 Al 24) (B.C), referred to. Scemble-—The Court would not 
exercise iis discretion in favour of a plaintiff whose motive is 
mercly to circumvent (he law of huvtation, Sook Lal vy. Dat Chand, 
ELA TE Ran. 196, referred to, Aa Saw Yin vy. S.P.KAARM, Pirn, 
[1937] Buon. 331, distiuenished, 

Pasa e. Pris ae ace bes lye 


PAUPHR, APULICATION TO APPE ‘Procedure-—Natice to respoudent 
aud Geecrement’ Pleade audeuls right fo question pi opriely 
aforder granting leare—Civil Précedure Code, O. 44, 11.1, 2. 
The correct procedure on the presentation of an application for 
leave te appeal as a panper is, if the Court does not sce hi to reject 
ihe anoplication on Tearing’ tlic applicant only, lo issue notices 
(without calling for the yecords), in orm No, Lf of Appendix G, 
Code of Civil Procedure, to the respondent and the Government 
Picader, and then fo hear all partics in regard to the question 
raised by the proviso to rule 1 of Order 44 of the Civil Procedure 
Code and come to a dscision thereon and aiso to decide the 
question of pauperism if that falls to be decided under rule 2, The 
grant of leave lo appeal as a pauper, in the absence of the respon+ 
dent and without uolicc to him, does not preclude the respondent 
af thetime of hearing of the appeal from questioning the propriety 
oftheorder. Bauersi Das yv. Muushi Rant, LUI, 1S Lah. 132; 
Krishnasami x. Rarssanti, 1. 4) Mad, 412 (P.C.) 3 Secretary of 
State for Lidia ve Soukali, 1. 56 Ail. 895; Filak Maktou v. 
Akhil Kishore, VLRO Pat. 696, followed. S.KAL RAL Semasez- 
dram Cheilyar ve RAR, Aruinachaian Chetiyar, LER. 55 Mad, 
982, dissented from. 

Mauna Nyein v, Borsa lenecrric Suppry-Co., Ltp, sa = 65) 


PAWNSHOP LICENSE-—-Grant of Ucense by municipal committee —Cor- 

tract validly iade--Rule 24, Chap. VI, Barina Municipal Rules, 
L93G—- Rule itot observed—Rule Di rectory only and not Manda- 
tory--Validily of contract --Suit for injunction—Burina Municipal 
Act, ss, E, 74, 229 (g)._ 4 contract in writing and satisfying the 
provisions of s. 54 of the Burma Municipal Act by which 2 

Smunicipal comaiittee grants a license to. a person to carry on 
husitiess as a pawnbroker upon the terms and conditions and for 
Abe.period thercin mentioned is valid and binding upon the cem- 
mittee notwithstanding that the provisions of Rule 24 of Chap. 
Vi of the Burina Municipal Rules, 1954, relating .to the sales. of 
pawnshep licenses have not been observed. The rule-is not - 

~ gnandatory but is merely forthe guidance of municipal committees - 
notwithstanding the use of the word “shall” therein. . Nowell v. 
the Mayor ef Worcester, Ex. 457, followed ‘Injanction against 
breach of contract granted by the trial Court and upheld by the 
‘igh Court on appeal. confirmed. Per Roverts, CJ.—Rule 2 

: must be decmed #6 have bec madeé under s. 229 (gs) of fhe alee 
Manicipal Act and not under s. 7i which relates to assessment 
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_ PAGE: 
collection, remission or refund of taxes, and accordingly the rule °. . 
was.issued as.a matter of guidance only. Per SHARPE, J.—Rule 24. 
was made either under s. 71 or under s. 229 (g). of the Act. If it 
was made under the former section, it was ultra vires. as it has 
nothing to do with the assessment, collection, remission or refund 
of any tax.. If it was made under the latter section, it was. - 
directory only and canrot affect the validity of a contract duly - - 
made by the committee, 
MUNICIPAL COMMITTEE OF MYAUNGMYA v. PAW HAING .... 704 
PAYMENT BY DEBTOR TOWARDS PRINCIPAL OR INTEREST. Limiration «591 
oF THATHAMEDAS-TAX. No PUBLIC DUTY aie aaa 119° 
PENAL CODE, ss. 40, $2 ... ae lis ner as. oe" 
, 88. 71, 379, 429. oa ava ate ae 63° 
, SS, 182, 499, 500 ase ose sen ie = 40 
, 8-211, First AND SECOND Part <a oe 236 
, 88, 352, 353 = ih ee a ae + 
+ s. 405 es wg ee baa Sse tees ees | 
PERSON LIABLE TO PAY TAX, SERVICE OF NOTICE woe. Pes 603- 
PERSONAL CLAIM AND MORTGAGE CLAIM. SINGLE CAUSE OF ACTION. ... 6 
DECREE. MOoRTGAGE Suir. LIMITATION ee eet 6 
DECREE FOR COSTS AGAINST MORTGAGOR ae aoe S6- 
LIABILITY OF RECEIVER ON CONTRACT | eS a 611 
PLACE OF OFFENCE. PLACE OF TRIAL - a * ses Je 
PLAINT OF PAUPER. OFFERTO PAY COURT-FEES - ase poe - 629 . 
PLAINTIFFS MORE THAN ONE. SEPARATE APPEARANCE, COSTS wae fs 252° 
PLYING BUS WITHOUT LICENCE., CHILD OWNER fara ee 227. 
FOR HIREINA FERRY |... ass Sak. Sea STS: 
PoGGALIKA AND SANGHIKA OWNERSHIP OF KYAUNGDIKE ee ae. . 678 
PoLicE ACT, s: 7 3 os Sa ae, See ces «104, 
———— oF FicER's REPoRT. COMPLAINT era fete 150°" 
Possession OF OWNER. CATTLE GRAZING IN FONGLE ene? = be LOR 
» ORDER OR. DISPOSITION - OF CHATTELS AND BOOK LEBT ahd 
: INSOLVENCY. ese. aed sos oo > + 480+ 
“ PossIBILITY OF A LIKE NATURE” 0 | BU ae aces “542: 
‘PRactice— Plaintiffs more: than: one—Cannot appear separately — i‘ 
= -Costs—-One set of casts for all. the plaintiffs, Ytis:not possible,-in 
“Ca, Case. where there is more than one ‘plaintiff, {6r'them.to appear ; 
separately. If any of them is not. disfosed: to‘act, with; and: to 
** appear by the same advocate as,. the others then thie only: ‘proper 
~” course open is to apply: to ‘strike. him: out as-a: ‘plaintiff. and to.add 
‘him asa defendant. - Pla intiffs are entitled.to one sét of costs.only 
-, between-them! and one plaintiff cannot ask for-his tosts separately 
8 from ‘the’others or other. “Re Kent. Cval.Goucessioiis,. 1923. WAN, ie 
'. 328; Lire Mathers, {1905} 2 Ch 400; réfernedto: *os wot gee 
SEEDAT v. MARIAM: BrBr ... UF siSbg eg eae 252 





“PRESUMPTION OF UNWORTHINESS OF CREDIT. _Aecomenice's EVIDENCE. 190 
PRIVILEGES; RIGHTS, 7 76. 





GENERAL INDEX. 


PROBATE, REVOCATION OF ase see cea ooo 


PROCEDURE. APPLICATION. FOR LEAVE TO APPEAL 4S PAUPER ae 
MATTER. SUBSTANTIVE RIGHTS, CLVIL PROCEDURE CoDE 
Prorits OR GAINS OF BUSINESS. INCOME-TAX | cee s5 
PROFITABLE BUSINESS ON PREMISES. MUNICIPAL ASSESSMENT ee 


PROMISE OR ACT OF JUDGMENT DEBTOR. SATISFACTION OF DECREE ... 
PROMISSORY NOTE. ACKNOWLEDGMENT, FRESH CAUSE OF ACTION ... 





DEFECTIVE, AMENDMENT OF PLEADINGS ae 

. ENDORSEMENT, ACKNOWLEDGMENT ; 

PROOF REQUIRED IN SUIT FOR REGISTRATION OF DOCUMENT ese 
PROTECTION OF CROWN SERVANTS avs 108 

PROVINCIAL INSOLVENCY ACT, S, 37 ae ais ech 


Puswic puty-—Payment of thathameda-faa—Headman's order on. 

villager to appear before Township Officer—Non-compliance 

whether an offence—Burma Village Act, ss. 8 (I) (i), 11 (d), 12. 

i{ a person who has not paid his thathameda-tax is directed by 

his headman to appear at a Township office but fails to do so he 

docs not commit any offence punishable under s. 12 of the Village 

Act. The payment of thathameda-tax is not a public duty 

imposed upon a villager by the Act and when he pays his tax he 

does not assist the headman in collecting thathameda-tax in the 
sense intended in ss. 8 (J) fi) and 11 (d) of the Village Act. 


_ Tue Kine v. Maune Kan Tun ove ave ees 

PUBLIC POLICY, AGREEMENT AGAINsST—Conditional discharge of insol-. 
vent—Decree in favour of Official Assignee —Satisfaction out of 
after-acquired property aud caruings—Fresh borrowing from 
ereditor—Waiver by creditor of his claim in insolvency—Promise 

by debtor and his surcty to pay the whole sum— Rights of other 
creditors, —Legality of the agreement—Contract. Act, ss. 23, 24— 


Rangoon -Insolucucy Act, s.39 (1) (d). An insolvent received:a 


discharge conditional upon assenting to a decree in favour of the 
Official Assignee for the amount due in the insolvency, the decree 
to be satisfied out of the insolvent’s future earnings and after- 
acquired property: Thereafter he borrowed.a fresh sum of money 
from one of his creditors who agreed to waive his claim to the 
sum due to him from: the Official Assignee as a creditor in the 
insolvency in consideration. of the insolvent and his ‘surety 
Promising to‘pay tothe creditor the whole of the sums due to. 


him with interest.” : Held, that the agreement was neitherincon- . 


sistent with. the provisions. ‘of the Insolvency Acts nor against 
public policy, and’ was‘ enforceable against the surety. - In effect 
the creditor obtained. thé right to proceed against the surety, 


instead of the ‘right to. demand payment ‘from the after-acquired . 


property of the: ‘debtor that might come in the hands of ‘the 
Official Assignee.: : Fhe: agreement did not prejudice-the rights of 
the other. creditors..in ‘ ‘the insolvency. Lakeman. v.-Cook, 4 Ex, 
Div. 26; Wildy. Tucker, (19£4). 3 K.B. 36, followed. Isr re Gaske, 

us ..referred- to, Krishnapa : :Chetti. v. Mudaii, 
: - Mad. Moharlat Shah: v. ‘Harilal Shah, 27. Bom. 
ER. 419; Naorojin. Mitza, FL.R. 20 Bom. 630, saci eae 


Door ty 7. CHOTALAL : “eee ae eee ness 
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lviii GENERAL INDEX. 


PUBLIC SERVANT, PERSON ASSAULTED NOT, CONVICTION ... 


PUBLIC TRUST—Suit for administr ation of trust—Plaintiff’s “interest” 
in the trust—Nature of “ interest °--Wakf for wells and schocls— 
Plaintiffs of same community and residence as settlor—Wakf 
property sittiate elsewhere—lIuterest remote or sentimental—Civit 
Procedure Code, s,92. The word “interest ” in s, 92 of the Civil 


Procedure Code denotes an interest whichis present and sub- | 


stantial. It must be direct or clear, and not sentimental or remote 
or of a purely illusory nature. Ramachandra Aiyar v. Paraines- 
waran. Unni, LLR. 42 Mad. 360; Vaidyanatha Ayyar vy. 

Swaminatha Ayyar, LL.R. 47 Mad. 884 (P.C.), followed. Johuson 


Po Minv.U Ogh, LL.R. 10 Ran. 342, distinguished. A Sunni ° 
Borah Mabomedan of Rander by his will left the bulk of his - 


property to his heirs to be divided amongst them according to 
Mahomedan law. He set apart a small portion of his property for 
+ a wakf theincome of which was to be utilized for sending annually 
small sums to Mecca and Medina and the balanceto be “ utilized 
towards schools and in sinking wells.” He directed that some 
landed property of his be set apart for producing the necessary 
income, but he expressly directed that his Rander r properties were 
not to be usedfor wakf purposes. His Trustees set apart his 
Rangoon house for the purpose. Three out of the four plaintiffs 
who filed a suitin the High Court for the appointment of new 
trustees and the settlement of a scheme in respect of the trust were 
members of the same community as the testator and residents of 
“Rander. Beyond this they did not establish any interest of their 


own in the trust. They were neither managers of schools nor . 


persons in need of wells. Held that the interest of these plainttifs 
was only sentimental and not clear or diréct i in the trust so-as to 
entitle them to file the suit. 





MITCcHLA v. MITCHLA ie SF ois Wee 
QUESTION OF LAW. CoURT OF LAST RESORT ... oo eco 
RANGOON INSOLVENCY ACT, 8,22... enc is ee 
> S. 52 (2) (o) a oa ee 
8 SOU ae i 


RATEABLE DISTRIBUTION. ATTACHMENT BEFORE JUDGMENT 


RECEIVER—Making of a lease. by. receivér—Personal liability. of 
receiver on his coutract—Receiver not the agent of Court or estate 

‘for contract —Lessee’s rights against receiver ouly—Civil Procedure 
Code,.O. 40,7. 1. A receiver appointed by: the Court is not 
-.an agent to contract, either of the : Court, appointing him or of 
“anybody else, but he is the principal.™. Hei is personally liable for 

- contracts entered into by him, unless’.the express terms of the 
contract exclude any. personal liability... Where the receiver is. 
“liable on his contract with the lessée.of the property leased by him, 


* the lessee'can only sue the receiver: and not the owner of the © 
property although the receiver may be entitled: to. an indemnity -- 


from. the property. Under the provisions of :O. 40, r. 1 of the 


: Civil Procedure-Code'a ‘receiver has:1i0 ‘power to bind the estate. ° 


“by alease..;In re British Power: Traction and Lighting Co., Ltd., 
» (1910) 2 Ch.D. 470; Burt v. Bull, (1899) 1.Q:B.. 276 ; Dinshaw 


“w, Amrit Lal & Co., 1. LR. 10 Pat: 37 9; Evans v. “Mathias, 7EL&- 
‘BI: 590; In re Johnson, 15 Ch.D. 548; In re London United 


Breweries. Ltd., (4907) 2 Ch.D. 5113 Mahauth Singh v.U Aye, 
“ LL.R. 14 Ran. 336; Moss Steamship Coy Lid. v. Whinney, (1912) 
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A.C, 254 ; Parsons v. Sovereign Bank of Canada, (1913), A.C. 160 ; 
Ramnarayan v. Carey, L.L.R. 58 Cal. 174, referred to, Mohari 
_ Bibi, v.Skyama Bibi, LL.R. 30 Cal. 937, dissented from. 


Bro. Patrick v. LyYAN Honc & Co, ..- eee ee 


RECEIVER—Order refusing to remove receiver—Appeal against order— 
Court’s power fo remove receiver—Burma General Clauses Act, 
s. 16—Civil Procedure Code, 0.40, ¢. 1. An appeal lies against an 


order refusing to removea receiver appointed under O. 40, r. 1 of 


the Civil Procedure Code. In view of s, 16 of the Burma General 
Clauses Act, O. 40,r. 1 of the Civil Procedure Code must be 
regarded as giving anthority to the Court to remove the receiver, 
and if an application is made to remove the receiver then the 
dismissal of the application must be regarded as an order passed 
under O, 40, r. 1 of ,the Code. ‘Sripati Dattav. Bibhuti Datta, 
LL.R.53 Cal. 319, referred to, Eastern Morigage & Agency Co., 
Ltd. v. Saha, 20 C.W.N. 789, dissented from, 


ABDUL KADER v. R.M.P. CHETTYAR FIRM oes aes 
RECIPROCAL PROMISES. PERFORMANCE awe it ase 
REDUCTION OF INTEREST. UNREGISTERED DOCUMENT... ey 
REGISTRATION ACt, Ss. 17 (1) (b), 49 a0e Bee ow 

+8. 77 oe on oe Sts 








REGISTRATION OF DOCUMENT, SULT FoR—Proof required—Esxccution of 
the document—Validity of the document—Gennineness, the ouly 
concern of Court—Registration Act, s.77. Ina suit under s.77 of 
the Registration Act for a decree directing that a document be 
registered all that is required to be shown bythe plaintiff is 
whether that document was cxecuted, and also in’some cases that 
certain requirements of the law as to presentation for registration 
have been complied with. In such. cases the Court is concerned 
not with the validity but with the genuineness of the document 
sought to: be registered, that is, whether the document has been 
executed by the person by whom itis alleged to have been 
executed, Abdul Gafur v. Badial Haque, 55 CI L.J. 107, followed. 


U Te Zum , Daw THAuNe vie at see 


REGISTERED INSTRUMENT. ‘CRANSFER or KYauNepnite BY APPOINTOR 
RUGISTRATION OF Fine, RIGHT TO SUE 








RECTION OF APPLICATION TO SUE AS ae . ae a 
RuLarionsuie ov BANKER AND CUSTOMER Ce ea © ee 
REMAND OxpER. ¥ INAL ORDERS ” eee aa 
eee ACCRUING BEFORE OPERATION oF ‘SrarurE.. »,» PARTNERSHIP 
5 OT ee et, es ae et aoe 





REMOVAL OF PRE SUMPTION, ACCOMPLICES’. Evinend 
Ree BY POLICE. OFFICER, - - COMPLAINT 





anna’ 'S RIGHT TO QUESTION ORDER.: APPEAL BY PAUPER eas 
Rusrrrut 1ON or PROPERTY, APPEAL AGAINST: ORDER.  COURT-FEES 
Rurreoacrive EFF RCT OF PROCEDURAL Law. ‘ : 


Rerxosrncnve HFFECT OF STATUTE’ date 2” es wae 
TRANSFER OF PROPERTY oe s. 53A ave 
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REVENUE PRINCIPLE, MUNICIPAL ASSESSMENT "wee eee 


REVOCATION OF PROBATE—Just cause—Absence of citations—Defect 


of substance—Citations not ordered—Establishment of prima 

‘facie case jor revocation—Citations ordered but: not issned—~ 
Burden of proof on Executor—Burden of proof on person claim- 
ing to be cited—Succession Act, ss, 263,283. The -absence of 
citations in a case in which they are not ordered does not by itself 
constitute just cause for revocation of probate, though it may do so 
if the party claiming that citation should have been ordered and 
served upon him can.show a prima facie case for revocation which 
the executor is unable to rebut. The absence of citations ina 
case in which citations are ordered, but did not issue, does not 
necessarily constitute such a defect in substance as will involve 
revocation of the probate. But if such probate is crallenged, the 
burden of proof is on the executor to show that there was mo defect 
of substance in the proceedings in which probate was granted and 
that no just cause for revocation exists. Ina case where citations 
have not been ordered the party impugning the will on the ground 
of his non-citation must first show that he ought to have becn cited, 
before the burden of proofis shifted to the executor. Nistartiuy v. 
Brahimomovi, 1.L.R. 18 Cal. 45; Raimanandi Kuer v. Kalawati 
Kuer, 55 LA. 18, referred to. Neogi'v. Neogi, I-L.R. 14 Ran. 
146, overuled, 


SEEMA v, SEEMA we ee srs ess 
REVISION. ADMINISTRATIVE ORDER OF COLLECTOR. LAND ACQUI- 
SITION .... ase se ee : oo 


Erroncous view of law— Direction by High Courtto rehkcar appeal— 
| “ Trial”*—Criminal Procedure Code, s. 423. . Where the appellate 
Court has misdirected-itself on a point of lawand.so has. acquitted 
- a person ina criminal case, the High Court can point out the 
error and direct the appellate Courtto rehear the appeal... Goverz- 
ment of Bengal v. Gokool Chunder, 24 C.W.R. Cr. Rul. 41; Ma 
Nyeinv. Maung Chit Hpu, 1.L.R.7 Ran. 538; Queen-Emipress v. 
Balwant, L.L.R.7 All, 134 ; Queen-Empressv. Basant Lali, 1-L.R.27 
Cal. 320 ; Oucen-Emipress v. Ganesh, 1.L.R. 13 Bom. 506 ; Ramesh- 
war v. Gobind Prasad, 23 All. LJ. 433; U Min v. Maui 
Taik, 1.L.R, 8 Ran, 663, referred to. The word “trial” as used in 
the Criminal Procedure Code includes an appeai for the purposes 
of several sections of the Code. ¥.C. Mozumdar.v. Pundit, LL R. 
16 Cal. 121 ; Nistarini Debi v. Ghose, LL-R. 23.Cal. 44, referred to. 


MA THAUNG ¥.. NANDIYA _ Gi 2 age ; 
RIGHT OF ACTION BETWEEN PRIVATE PARTIES. BuRMA’ LAND AND 
REVENUE ACT) =. ae ese abs 


TO.SUE ACCRUING BEFORE, OPERATION OF STATUTE. | PARTNE 


» SHIP ACT. ee we Leas PP adil eg eai 





" 'REVISIONAL POWERS OF HIGH CouRT—Acquiital by appellate Couri— 





RULE 4A, BURMA FERRIES ACT,S.12, ULTRA.VIRES- ... 
—— 24, Cu. VI, Burma Municipat Rures, 1934 * 2. 
——_ OF SAFETY, ‘INFRINGEMENT BY WORKMAN. 


RULES DELEGATING POWER OF PUNISHMENT.  CROWN-SERVANTS. © 2 


SALE FOR DEFAULT OF MUNICIPAL TAX, INVALIDITY = <.2/0 
SAME ACT OR°TRANSACTION. CAUSE OF ACTION. See? 
‘““SAME DEBTOR” INSOLVENCY... Sa sat 
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SANCTION TO PROSECUTE—Offence by Sub-Inspeclor of Policc—- Appoint- 


ment by designated officer—Power of punishment vested by Act 
in the appornuting authority—Police Department Notification 
No. 44 of 1937—Rules delegating powcr of punishment—Rules ultra 


vires—Police Act, s. 7—Criminal Procedure Code, s. 197 (1}. . 


Where a Sub-Inspector of Police who has been appointed to his 
office by the Deputy Inspector-General of Police in exercise of 
the powers conferred by s. 7 of the Police Act (1861), was 
prosecuted prior to Ist April 1937 for the offence of extortion 
whilst purporting to actin the discharge of his official duty, no 
previous sanction of the Government for his prosecution was 
required under s. 197 (1) of the Criminal Procedure Code. The 
Police Act confers the powers of appointment (which connote 


punishment) on certain ignated officers, and Government . 


cannot by any rules fram y it delegate disciplinary powers to 
be exercised on its behalf to those officers. The rules purported 
to be made in exercise of the powers conferred by s. 7 of the 
Police Act for the appointment and punishment of police officers of 
and below the rank of Inspector of Police, and contained in Police. 
Department Notification No. 44 of 1937 do not leave the power 
of punishment to the authority by whom the appointment is made, 
but purport to delegate to certain specified authorities thé power 
of punishment including dismissal. Such rules are to that extent 
ulfra vires. Emperor v Jalal-ud-din, 1.L.R. 48 All. 264; King- 
Emperor v. Bo Maung, 1.L.R. 13 Ran. 540; Kyaw Htin v. Ah Yoo, 


LL.R. 12 Ran. 530; Pichai Pillai v. Mudaly, L.L.R. 58 Mad. 787; - 
In re Sheik Abdul "Khader, 17 Cr. L.J. 168,. discussed. Emperor : 


v. Bhimaji, 1.L.R..42 Bom. 172, referred to. 


- Ton YA v. THE KING eee eee eco eee 


SANGHA, KYAUNGDIKE VESTING IN = ies gale 


SATISFACTION OF DECREE, JUDGMENT DEBTOR'S ACT OR PROMISE 
- SEPARATE PUNISHMENTS FOR TWO OFFENCES AT ONE TRIAL 


SERVICE OF NOTICE, ARREARS OF Monicirat TAX er) 
“SPES SUCCESSIONIS AND POSSIBILITY OF LIKE‘NATURE ... * 
Stamp Acr, Burma, s. 2 Beices a eas 


STATE LAND—Ufper Burma Laud and Revenue Riealabous SS. 25 (c) 


ese 


: ‘Stay or suit—* Foreign Court *_Rivtier suit in 1 British India; : 
suit in British Burma—A pplication for stay filed-before-Ist April 
1937—Change of procedural law during litigation—No. vested 
interest. in course of procedure—No power to stay later. suit. in 


and (d), 53 (it) —Ejectment of occupier—Powers canferred on State 
officers to eject—-Lessce of State land claiming to eject—Jurisdiction 


of Civil Courts—Occupicr put in possession by lessee. . S:-25 of the. - 


Upper Burma Land and Revenue Regulation confers. certain 


powers on the officers of the State and provides that occupiers of © 
State Jand may not be ejected from such land save in certain™ 
circumstances (non-payment of revenue or occupation without. 
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permission from the Collector) and by officers so empowered to: : ; 


“act in those circumstances. ‘The powers of these officers donot.’ 
devolve on a lessee of State land, and s. 53 (1) of the Regulation a 
debars a Civil Court from exercising these powers. A civil Court 
would have jurisdiction if the person sought to be ejected: was s put es 


zinto possession of the. land-by the lessce from Government. © 
ARJAN SINGH. v. ‘KIsHEN SINGH Beas eve 


Burma—Civil Procedure..Code, a“ Burman law "—Privilege and 
right —Retroactive <gal of procedural law—Civil Procedtre cones 





2 
later 
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: c : PAGE *. 
ss. 2 \5), 10—Adaftation of Laws Order, cl. 10. By s. 2 (5) ry 
of the Civil Procedure Code, as amended by the Adaptation of 
Laws Order, “foreign Court” means a Court: situate beyond the 
limits of British Burma which has no authority in British Burma 
and is not established by the Governor. After April 1st, 1937, 
thereforé, under s. 10 of the Civil Procedure Code as amended, 
the Courts in British Burma ceased to have power to stay suits in 
British Burma by reason of the pendency of suits founded on the 
same cause of .action in. British India. No suitor has any vested 
interest in the course of procedure, nor any right to complain if 
-during: the litigation the procedure is changed. By filing his 
application for stay of proceedings before 1st April 1937 the suitor 
-cannot claim aftcr such date to have his application decided under 
the earlier law. Gangaram v. Punamchaed, 1.0L. 21 Bom. 822; 
Gardner v. Lucas, 3 A.C. 5823 Joseph Suche & Co, Lid., 
Re, (1875) 1 Ch.D. 48; Papa Sastrial v. Anuntarama, LL.R.3 
Mad. 98; Republic of Costa Rica v. Erlanger, (1876) 3 Ch.D. 62; 
Rex v: Chandra,. {1905) 2 K.B. 335 ; Vesndavalli v. Mangamma, 
LL.R. 27 Mad. 538; Welby v. Parker, (1916) 2 Ch. 1; Wright v. 
Hale, 30 L.J. Ex. 40, referred to. The Civil Procedure Code is 
a “Burman law”, put in Clause 10 of the Adaptation of Laws 
Order the word “privilege ” is coupled with “ right”, andit 
does not mean some advantage or boon which by reason of 
existing procedure a party may deem himself in fact to possess, 
but is aright, advantage or immunity in Jaw enjoyed by a person 
“or class of persons beyond the common advantages of others. 
» Fearn v. Mitchell, 7 Q.B. 690; Kearns v. The Cordmainers Cor- 
_ pany, (1859) 6 C.B.N.S. 388, réferred to. Per Duxkxey, J.—The 
Civil Procedure Code confers no substantive rights, itisa Code 
* of rules whereby rights may be enforced before the Courts. 
~ Statutes which -ctfect ‘changes in procedure are in their operation 
retroactive inthe sense that the provisions of srch statrtes are 
applicable to proceedings already commencedat the time of their 
enactment, _Gaugaraut v. Punamchand, 1.L.R, 21 Bom. 822; 
Jagodanand Singh v. Amrita Lal, LL.R. 52 Cal. 767, refcrred to. 


P.M.K.A.R. CHETTYAR 9, R.MEKARV. CHERTYAR “a «| ARS 


dbs sna Sn ii effect of statule--Vested rights--. Clear 
.. words necessary for retrospective effect—Lrausactious prior to 
* -operation..of statutc—Equitable doctrine of subrogation—Applica- 
bility.in Burma—Transfer of Property Ad, ss-53A, 92—Transfer’ 
of Property (Amencment) Act (Lidia Act XX: of 1929), s. 63. $.92 
*. of-the.‘fransfer. of Property. Act (as introduced in 1929)-is not 
-retrospective in its-effect. -Very clear words must be discoverable 
- before restrospective effect can be'given to a statute so as to take 
--away.a-vestéd right which’ accrued ‘before the ‘date of its’ com- 
:-mencei nt,; In s, 63 of the ‘Transfer of Property (Amendment) 
Act, 1929, becarse some. sections’of the. Act are stated expressly: 
“not to.be ‘retrospective it does not..follow that the remainder are 
-Retrospective.. The: referetice-to' the-22 sections enumerated, in - 
effect, concludes at-the word “liability in s. 63 (d} ; after: which 
I pending proceedings and all rémedies where there is 2.vested 
ight already accrued are saved:: “Retrospective effect of s. 534 of 
he Transfer of Property Act, explained. Bank of Chetiinad, Ltd. 
ots) Ma,.Ba Lo, LL.R.14 Ran, 4943 "Doolubdasv¥; Ranilall; 5 ‘Moo. 
“LAs 109 ; Garduer'v. Lttcas, 3 App.. “Cas, 582 3 Joseph. Suche & Co:, 
Ltd, Re, {1875} 1 Ch.D. 48 ; ‘Kanjce Bros.v. Pillai, 1L.R. 56 Mad. 
169 ; Ko Po Kun v. CAM. A. L. Firm, I.LR. 10 Ran, 465 ; Lakshmé 
Anna v. Menon, LL.R.59 Mad, 359; Midland Railway Compaiy 
_ v. Pye, 10 C.B. {N.S.) 179 ; Moov. Durden, (1848) 2-Ex. Rep. 22 3 
Phillips v, Eyre, (1870) Q. B. 13 The paweet v.Guerdiaus of Ipswicte 
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Union, (1876) 2 Q.U.D. 209; RALAULR, Chellyar yo RALACA RV. 
Chettyar, (1938) Wan. 176; Thonpsou x. Lack, 3 CB. 540; Wright 
gy. Hale, 30 LJ. ex. 40; Young vy. Adams, (1898) A.C. 469, 
releried to, Arif vy, Jadunath, 58 LALO, distinguished. Hira 
Singh v. Jai Singh, 1.1.28, 1 1937] AM. 880 (E03) 5 Tota Ram v. Ram 
Lal, VLR. 54 AN. 897 (FB), dissented from. ‘fhe cquitable 
doctrine of subrogation is applicable in India and Burma in cascs 
arising before the Ist April 1930. The doctrine is {hat the person 
enabling the mortgagor te discharge his obligations is subrogated 
to the rights of the criginal mortgagee, but this is not by assign- 
mocnt at all, there being uo privity of contract between him and 
the original mortgagee. Dinobundhu v. Jogmaya Dasi, 29 LA. 9; 
Gokuldas v, kambux, 11 LA, 126 ; Malireddi v. Gopalakrishnayya, 
51 1.4. 140; Mohesh Lalv. Bawan Das, 10 LA. 62 ; Syed Mohamed 
v. Anbika ’Pershaid, 39 L.A. 68, foHowed. Kumar Promotho v. 
Raja Janoki, 41 C.W.N. 472, referrcdto. Bank of Chettinad, Ltd. 
v. Ma Ba Lo, LL. 14 Ran. 494, overruled fro tauto.. In 1926, 
the 4th respondent, mother of the first three respondents, 
tuortyaged «a property belonging fo her and her Jate husband to 
a chettiar firm for Rs. 700. Later she remarried and in 1929 she 
borrowed from the appcHant bank Rs. 700 in order to redeem the 
mortgage of 1926 which she did, and deposited the title deeds of 
the property with the bank as sccurily. Held, that the bank was 
subrogated to the rights of the first mortgagee, and the children, 
in consequence of their mother’s remarriage, could only claim 
their half share in the property subject to the mortgage in favour 
of the bank. ; 


RANK oF CHETTINAD, LTD. v. MAUNG AYE ase aes 
’ SOR-INSPECTOR OF POLICE, SANCTION TO PROSECUTE es aes 
SUBSTANTIVE PROPOSITION. RANGOON CokPORATION RULES eee 

_ Succession Act, Burma, ss. 263,283. ar nae eaahe 
; Burma, s. 299 ae pee ve me 
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THEFT AND MISCHIEF-—-Separale and distinct offences—Separate 
sentences for each offence at one trial—Cattle grazing in jungle— 
Possession of owner—Separate punishments for two offences— 
Offeitces need not be distinct—Criminal Procedure Code, s,35—Penal 
Code, ss. 71, 379, 429. The accused stole a bullock from the jungle, 
where it was put to graze by its master,a cartman, and then killed 
it for food. He was convicted of the offences of theft ani mischief 
at one trial and was sentenced separately for each offence. Held 
that the sentences werelegal. Theft and mischief aretwo distinct 
offences covered by two separate definitions and punishable 
separately as such. Emperor v. Bhawan Surji, 38 Bom. L.R. 164, 
followed. Hussain Buksh v. King-Emperor, 1.1..R. 3 Pat, 804; 
Jairo v. Emperor, (1916) Cr. L-J. Vol. 17, Sind J.C.'s Court 238 ; 
Madar Saheb and another, (1905) 1 Weir @97 ; Queen-Empress v. 
Aung So, (1893 00) P.J. L.B. 633 ; Qucen-Empress v. Paik Hinwe, 
(1892-96) 1 U.B.R. 241, dissented from. Cattle turned out to 
graze.in the pasture or jungle are still in the possession of the 
owner unless the contrary is shown, and the taking of such cattle 
is theft and not criminal misappropriation. Quecu-Empress v. 
Nga Theix O, (1892-96) 1 U.B.R. 238, referred to. Under s. 35 of 
the Criminal Procedure Code, as amended, it is not necessary in 
order to give separate punishments that the two offences should 
be distinct ; and a man Can.be convicted of and separately punished 
for any two offences, subject to the provisions of s. 71 of the Penal 
Code. King-Emperor v. Mi Hlwa,1.L.R. 12 Ran. 419, referred to. 


Paw Din. v. THe Kine ... on wee sas 
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TRANSFER OF PROPERTY | hein 8. 53A—Contract in ‘writing—Writing 
referring lo previous oral agreement—Writing embodying previous 








oral. agreement. ‘The mere production of a writing from which | 
can. be ascertained matters referring to a pre-existing oral contract _ 


is not sufficient to:comeé. within the protection’ of. s. 53A of the 
Transfer of Property Act. . The contract itself must be in writing, 
and nof a writing merely referring to some part or parts of a prior 
oral contract. “There i isa distinction between a writing: which is a 
reduction into writing of an’ oral agucement, which ‘would fall 
within the provisions “of. §. 53A, and a writing in: which there is'a 
mete reference :to-a previous oral agreement. | Ma: af het, v. Ma Sé 
Mai, LL.B, 13:Ran.:17, distinguished, Saree é 
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. the aménding Act ii force—Applicability - of section—Retrospective 
effect, The provisions of s. 53A of: the Transfer | of:Property Act 
have effect.in a casé where the contract.was executed and the 
transferee had, taken possession before the date the section came 


into cee: Alst “April 1930) provided the- suit. in “which the 
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section is set up as a defence was filed after it came into force, 
It is not the making of the contract that brings this provision 


of the-Act into operation, but the filing of the suit by the trans-. 


feror. The new:-enactment enables the defendant to set up “a 
defence in certain Circunistances, and in considering such circum- 
stances, itis the: date of the suit that is relevant, and not the 
* date of ‘the agreement. Durgapada 4, N. N. Chaudhuri; LR. 62 
Cal. 492; Pir Baksh v. Mahomed Tahar, LL.R. 58 Bom. 650; 
Ramakrishna Sha v. Jainandan Jha, 1.L.R. 14 Pat. 672; Suleman 
v. Patel, 35 Bom. L.R. 722, referred to. Kanjee Bros. v. Pillai, 
LER. 56 Mad. 169, dissented from.: The section is not restros- 
pective in effect in the sense that it cannot be pleaded ina suit 
brought before the date the amending Act cameé-into force. 
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PERSON ose 
WIrttoRAWAL OF suit 
. duterest —Leave fo fresh suit. to include whole mortgage. daim— 
“ Formal defect "==" Other. sufficient grounds" —Civil Pr 
Code, O, 23, 7. 142) ta) aid ib}. Clause (6) of O. 23, 7, 
Civil Procedure C 
thinks: that. the 
sufficient’ groun 


withdraw his suit. 
manner and they:are intended to: cover different circumstances. 


‘fhe plaintiff sucd. for intercst’ alone duce on a ‘mortgage, but 
apprehending that. when later he came tosue for the: ‘principal 
amount, the plex that the claim was barred under the provisions 
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n vthich it is proper to allow the plaintiff to 
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of Order 2; r.2 of - fhe Civil Procedure. Code t may be scieed he 
applied for leaveto withdraw his suit with liberty 'to file a fresh 

’ suit in respect of thé whole mortgage. Held, that under ‘such -- 
‘circumstances it was proper for the Court to grant leave. Bai. 
Mahakor.v. Shak Bhikabhaj, VL.R. 59 Bom. 1143 K.E.A.K.A. . 
Sahib & Co, v. Adamsa, LL.B. 2.Ran. 66 ; ‘Venkata Shetli v, Ranga 
Nayak, 1.L.R, 10 Mad: 160, referred to. 


Daw DwE v, U SAN HLA Sava ioun Fuse tig = 290 


“WORKMEN'S COMPENSATION Act, 's. 3 {Z), PROVISO. (OheInjury arising 
from wilful disobedience of order or of rule of ‘safety—-Miscondu ch 
Law applicable in Bur nra—Conipen. sation for loss of arttonMeddling . 
with machinery for repair-—Rule jorbidding touching of machinery, 
Under the Workmen’ s Compensation Act an employer is not 
liable for persogal injury to-his workman by an accident which is 
directly attributable to the wilful disobedience of the workman to 
an order expressly. given, or to'a rule expressly framed, for the 

", purpose of securing the safety of workmen. Unlike English law 
the question does not arise in Burma whether that disobedience 
amounted to serious and wilful misconduct or not. Held, that a 
workman cannot claim compensation for the 1: ss of his arm when 
he deliberately meddles with machinery with the ides of effecting 
a repair which was no part of:his iob, and which machinery he 
was forbidden totouch. 


Maune Ba Ton v. U ON Kune. coe , aie? eee 3 299° 


WORKMEN'S COMPENSATION ACT, SS. 23, 32>_Pule 38 Gnd. proviso, (b}— 
Evidence of witness on commission—-No power in Commissioner to 
issue. comntission—No sworit .statement by wit ness—No authorized: 
person to record evidence-Evidence inadmissible. Under the. 
‘Workmen’s Compensation Act, a Commissioner has, no jurisdiction 
to issue a commission for the examination of witnesses. S. 23 of 
the Act invests the Commissioner with powers of the Civil Court 
under ‘the Code of Civil Procedure only. for the purpose of taking 
evidence on oath and enforcing the ‘attendance of witnesses, and 
compelling production of documents ard material objects. Order 
26 of the Civil Procedure Code is not mentioned:in rule 38 of the 
Rules relating to procedure and made in exercise of the powers 
conferred by s. 32 of the Act, and proyiso. ().to rute 38 cannot be 
‘read as authorising the Commissioner to adopt arule of procedure 

' entirely outside: and .unconnected with the scope of. the rules: of. 
procedure laid down by. the Rules. Taylor v. Cripps, 30:T.L.R. 
616, referred -to. ' Attention Called ‘by Sharpe J. to other 
procedural érrors committed : prior to the: hearing of: the- ra and ; 
“the importance. of adhering to the rules. ' 
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